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PART I – OVERVIEW AND STATEMENT OF FACTS 

 

A. Overview 

1. What level of fault must an accused person possess to be convicted for breaching a 

recognizance under s. 145(3) of the Criminal Code?1  Does the path to conviction exclude human 

frailties and rest exclusively on the monolithic objective standard of a reasonable person? Or 

should the trier of fact consider the subjective influence of poverty, addiction, or cognitive 

dysfunction in the assessment of criminal culpability?2  These are questions upon which this Court 

has never spoken.  

2. Trial and appellate courts across the country are divided on this issue and have called on 

this Court to resolve the fault element for Canada’s most prosecuted crime: the offence of failure 

to comply.3  

3. These questions are of critical importance when one considers the consequences associated 

with a s.145 charge or conviction. A charge will often result in the accused’s arrest and return to 

pre-trial detention – in fact, failure to comply with a bail condition is the most common reason for 

a person to be admitted to pre-trial detention. Appearing in bail court with an administration of 

justice charge also establishes a legal presumption against release on bail, making it more difficult 

for individuals to secure their release.4  

4. The Canadian Department of Justice has recognized that administrative offences are 

particularly at risk of contributing to the revolving door syndrome. Policy makers have expressed 

                                                           
1 Criminal Code, R.S.C. 1985, c. C-46. 
2 A subjective fault element properly takes into consideration the peculiarities and personal 

circumstances of the accused, as they tend to prove or disprove subjective fault: R. v. H. (A.D.), 

2013 SCC 28 at para.96-98 (Moldaver J. in dissent, but not on this issue, citing R. v. Creighton). 

3 Court of Appeal Decision at para.41-43; Burczycka & Munch, “Trends in offences against the 

administration of justice” (2015) Juristat: Statistics Canada Online: 

https://www150.statcan.gc.ca/n1/pub/85-002-x/2015001/article/14233-eng.htm  
4 Criminal Code, s.515(6)(c); Canadian Civil Liberties Association and Education Trust, Set Up 

to Fail: Bail and the Revolving Door of Pre-trial Detention, by Abby Deshman and Nicole 

Myers, 2014 online: https: //ccla.org/cclanewsite/wp-content/uploads/2015/02/Set-up-to-fail-

FINAL.pdf; archived version: http: //www.scc-csc.ca/cso-dce/2017SCC-CSC27_1_eng.pdf) 

https://www150.statcan.gc.ca/n1/pub/85-002-x/2015001/article/14233-eng.htm
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concern at this phenomenon, pointing to the urgent need for more sustained analysis on the trend 

of increasing administrative crime.5  

5. This Court’s analysis and ultimate ruling on the essential elements required for conviction 

will be used as a platform for expression of broader social values as it relates to the prosecution of 

some of Canada’s most vulnerable accused.  

6. There are at least two further reasons that militate in favour of granting leave in this case:  

a) This Court will have the opportunity to provide guidance on what role, if any, Parliament`s 

decision to include a positive defence of lawful excuse has in determining the fault element 

of an offence. The phrase lawful excuse is contained in nearly every administrative offence 

in the Criminal Code; and  

b) This Court will have the opportunity to reaffirm the correct application of the curative 

proviso in s. 686 of the Criminal Code. In her dissenting judgment, Fenlon, J.A., found an 

error of law, but rather than conforming to the requirements of s.686(2), dismissed the 

appeal.  

7. In sum, the proposed appeal engages important policy questions that extend beyond the 

four walls of this case. All of the stakeholders involved in the criminal justice system (Crown, 

defence, trial and appellate courts) will benefit from this Court’s guidance.  

B. The Facts  

8. The Applicant was charged with three counts of possession for the purpose of trafficking 

and granted bail on his own recognizance with one surety.6  The terms of his recognizance included 

a curfew and a requirement that he present himself at the door of his residence within five minutes 

of a police officer attending at the residence to ensure his compliance with the recognizance.7   

                                                           
5 The Canadian Department of Justice, Police Discretion with Young Offenders, (Ottawa: 2015) 

online: <https://www.justice.gc.ca/eng/rp-pr/cj-jp/yj-jj/discre/descript/discretion.html> 
6 R. v. Zora (29 March 2017), Courtenay, B.C. (B.C. Prov. Ct.) [“Trial Reasons”] at paras. 1- 2. 
7 Ibid at para. 2. 
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9. The Applicant appeals from his conviction that he breached the conditions of this 

recognizance by failing to present himself at the door of his residence on October 9 and 11, 2015, 

contrary to s. 145(3) of the Criminal Code.  

10. On both October 9 and 11, 2015, police officers attended at the Applicant’s residence 

around 10:30 p.m., about two-and-a-half hours after his curfew started.8  Both officers rang the 

doorbell or knocked on the door, waited more than five minutes, and received no response.9 

11. The Applicant testified that he may have been sleeping when the police attended to check 

his compliance with the curfew.10  He also said that he was undergoing methadone treatment for 

his heroin addiction, causing lethargy and prompting him to go to bed earlier than usual.11  He 

emphasized in both direct and cross-examination that police had been attending at his house for 

curfew checks “almost every day” since being placed on the recognizance and that he had managed 

to present himself at the door each time.12 The Applicant’s girlfriend and mother, both of whom 

lived at the residence, testified that he was home on October 9 and 11, 2015.13    

12. After becoming aware of the alleged breaches, the Applicant installed audio-visual 

equipment to help him comply with future curfew checks.14  He had no further difficulty complying 

with the terms of his recognizance. 

C. The Trial Decision  

13. The Applicant admitted at trial that he was bound by the applicable recognizance and that 

he had failed to present himself at the door on October 9 and 11, 2015.  The only issue at trial was 

whether the Applicant possessed the requisite mens rea.  The Applicant argued that because he did 

not intend to not answer the door, he lacked the subjective fault element required for a conviction 

under s. 145(3).  

                                                           
8 Ibid at paras. 3 and 5. 
9 Ibid at paras. 3 – 5. 
10 Ibid at para. 8. 
11 Ibid at para. 8. 
12 Supplemental TR, p. 31, l. 18-33. 
13 Trial Reasons, supra at para. 8. 
14 Ibid at para. 8. 
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14. The trial judge held that although the Applicant had raised a “possible explanation” for 

failing to report to the door, it did not constitute a legal defence, and he convicted the Applicant 

for two breaches of his recognizance.15 In doing so, the trial judge applied an objective standard 

of fault.16   

D. The Summary Conviction Appeal Decision 

15. The Applicant appealed his conviction, arguing the trial judge erred in law by applying the 

wrong standard of fault to s. 145(3).17 Thompson J. accepted that “[s.145(3)] is not clear as to what 

mens rea is required for a conviction,”18 however, he ultimately relied upon the British Columbia 

Court of Appeal’s decision in R. v. Ludlow19 and applied an objective standard.20  He dismissed 

the appeal.   

E. The Court of Appeal Decision 

16. The Applicant further appealed to a five-member panel of the British Columbia Court of 

Appeal. He argued that to prove an offence under s. 145(3) occurred, the Crown must prove the 

action or omission that constituted the failure to comply was intentional, reckless or done with 

wilful blindness.   

17. The majority of the Court of Appeal (per Stromberg-Stein J.A., Willcock, Savage, Fisher 

JJ.A. concurring) dismissed the appeal and held that s. 145(3) imports an objective fault element.21  

18. To begin its analysis, the majority of the Court of Appeal acknowledged and summarized 

the conflicting appellate22 and trial level23 case law on the mens rea issue, observing that 

                                                           
15 Ibid at para. 18. 
16 Ibid at paras. 15-16. 
17 R. v. Zora, 2017 BCSC 2070 [“Summary Conviction Appeal Reasons”]. 
18 Ibid at para. 3. 
19 R. v. Ludlow (1999), 136 C.C.C. (3d) 460 (B.C.C.A.). 
20 Summary Conviction Appeal Reasons, supra note 17, at para. 7. 
21 Court of Appeal Decision at para. 2. 
22 Ibid at paras. 24-40. 
23 Ibid at paras. 41-42. 
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“[u]ltimately the Supreme Court of Canada may have to settle the conflicting case law across 

Canada.”24   

19. The majority then went through an exercise in statutory interpretation to determine the 

requisite fault element under s. 145(3).  They concluded that the statutory language, breadth, 

context and purpose of s. 145(3), as well as the gravity of the offence and the social stigma attached 

to it, confirmed that the offence is duty-based and attracts an objective fault element.25 Therefore, 

those who demonstrate a “marked departure from the standard of care that a reasonable person 

would observe in the circumstances” fulfil the requisite standard of fault under s. 145(3).26   

20. Applying this standard, the majority determined that the Applicant’s conduct constituted a 

marked departure from what a reasonable person would have done in the circumstances and 

therefore dismissed the appeal.27 

21. In her concurring reasons, Madam Justice Fenlon concluded that while she too would 

dismiss the appeal, she would do so on the basis of a subjective, rather than objective, fault 

element.  She relied on the statutory language,28 the potentially significant consequences of a 

conviction under s. 145(3),29 and the personalized expectations of conduct imposed on an accused 

in his or her bail conditions.30  

22. Fenlon J.A. also observed that under an objective fault standard, “only incapacity or virtual 

inability to comply with a bail condition…would prevent conviction,”31 and that this standard may 

create absolute liability for some offenders.32  She cited R. v. Josephie33 as an example. There, 

Kilpatrick J. remarked “[t]he objective standard of reasonable diligence would cast its net broadly” 

                                                           
24 Ibid at para. 43. 
25 Ibid at para. 67. 
26 Ibid at para. 61. 
27 Ibid at para. 68. 
28 Ibid at para. 76. 
29 Ibid at para. 75. 
30 Ibid at para. 83. 
31 Ibid at para. 87. 
32 Ibid at para. 87, citing Prof. Don Stuart, Canadian Criminal Law: A Treatise, 6th ed 

(Scarborough: Carswell, 2011) at 280 and R. v. Creighton, [1993] 3 S.C.R. 3 at 26 per Lamer 

C.J.. 
33 R. v. Josephie, 2010 NUCJ 7. 
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and “[m]any individuals, including those afflicted by Fetal Alcohol Spectrum disorder, would not 

likely measure up to such a standard.”34  

23. To prove the mental element of a breach of a bail condition then, according to Fenlon J.A., 

the Crown must prove that the accused person knew their conduct would infringe a condition of 

release, was reckless, or was wilfully blind.35 She ultimately concluded that the Applicant’s appeal 

ought to be dismissed because, in her view, he had been reckless as to his compliance with his 

recognizance.36  

  

                                                           
34 Josephie, supra at para. 25. 
35 Court of Appeal Decision at para. 93. 
36 Ibid at para. 94. 
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PART II – STATEMENT OF ISSUES 

 

24. This Court’s resolution of the conflicting law on the fault element for the offence of breach 

of recognizance is of public importance for the purpose of granting leave to appeal pursuant to 

s.40(1) of the Supreme Court Act and leave should be granted. 

25. As these charges were prosecuted summarily, the application for leave to appeal the 

judgment of the Court of Appeal for British Columbia is pursuant to s.40(1) of the Supreme Court 

Act. Despite the broad language of s.40(1), section 40(3) limits such appeals to questions of 

jurisdiction or law. The interpretation of the fault element is a question of law. 
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PART III – STATEMENT OF ARGUMENT 

 

26. The conflicting case law on the fault element for the criminal offence of breach of 

recognizance cries out for resolution by this Court. In particular, the following four considerations, 

each addressed below, strongly support the granting of leave in this case: 

1. The proposed appeal would resolve the conflicting law on the fault element for this offence; 

2. The proposed appeal would allow this Court to address what role, if any, Parliament’s 

inclusion of a statutory defence of lawful excuse has on the determination of the fault 

element of an offence; 

3. The important legal and social context in which charges of breach of recognizance arise, 

including: 

a. The prevalence of breach charges; 

b. The consequences of breach charges and convictions;  

c. The social context of breach proceedings; and 

4. The proposed appeal would provide this Court with an opportunity to affirm the limited 

application of the curative proviso in s.686(1)(b)(iii) of the Criminal Code. 

1. The proposed appeal would resolve the conflicting law on the fault element for this offence. 

 

27. Prior to the Court of Appeal’s decision in this case there was conflicting law on the fault 

element of this offence at the provincial and superior court levels.37 

28. The two appeal courts that had expressly considered the issue had found the fault element 

to be subjective (the Ontario Court of Appeal in R. v. Legere and the Manitoba Court of Appeal in 

R. v. Custance).38 

29. The British Columbia Court of Appeal’s 1999 decision in R. v. Ludlow might be said to 

have conflicted with those decisions.39 However, Ludlow addressed the offence of failure to appear 

                                                           
37 Court of Appeal Decision at paras. 41-42. 
38 R. v. Legere (1995), 95 C.C.C. (3d) 555 (Ont. C.A.); R. v. Custance, 2005 MBCA 23. 
39 R. v. Ludlow (1999), 136 C.C.C. (3d) 460 (B.C.C.A.). 
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under s.145(2). Furthermore, its reasoning on the fault element might be considered obiter as it 

can be argued the case was decided on the application of the statutory defence of lawful excuse-

not on the fault element.40 

30. However, with the release of the Court of Appeal’s decision in this case, there is now clear 

conflicting law from appellate courts on the fault element for this offence – Ontario and Manitoba 

finding the fault element to be subjective and British Columbia finding it to be objective (but with 

a strong dissent by Madam Justice Fenlon). 

31. The existence of conflicting law from different appellate courts on elements of a federal, 

criminal offence always supports a grant of leave to this Court. It is unjust for accused persons in 

different jurisdictions to be subject to different fault standards for the same criminal offence. 

Similarly, it is unfair to prosecutors to have to prove a higher, subjective level of fault if the lower, 

objective level of fault is correct. 

32. The majority of the Court of Appeal in this case recognized that the conflicting law to 

which it was adding may have to be settled by this Court.41 Lower courts have had many 

opportunities to address this question of law and have done so, with conflicting results.42 The time 

is right for this Court to provide resolution on this fundamental element of this serious and prolific 

criminal offence. As demonstrated below, the important legal and social context in which this 

question of law arises further supports a grant of leave. 

2. The proposed appeal would allow this Court to explain what role, if any, Parliament’s 

inclusion of a statutory defence of lawful excuse has in the determination of the fault 

element of an offence. 

                                                           
40 Others have commented on the difficulty in discerning the ratio in Ludlow and some have 

suggested the decision effectively created an offence of strict liability: Gary Trotter, The Law of 

Bail in Canada, 3rd (Toronto: Carswell, 2010) (looseleaf) at 12-3 to 12-5; Don Stuart, Canadian 

Criminal Law: A Treatise (Scarborough: Carswell, 2011) at p.246, footnote 502; R. v. Loutitt, 

2011 ABQB 545 at para.14 (Germain J.); R. v. Eby, 2007 ABPC 81 at paras.53-54, 95 (Allen J.). 

41 Court of Appeal Decision at para.43. 
42 Court of Appeal Decision at paras.41-42. 
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33. If leave is granted, this Court will have the opportunity to explain what role, if any, 

Parliament’s inclusion of a lawful excuse defence has in determining the fault element for an 

offence.43 The term lawful excuse is included in nearly all provisions and subsections of 

administrative offences contained in the Criminal Code. As exemplified by the majority and 

dissenting judgments in this case, there are significant discrepancies on how the inclusion of this 

statutory defence impacts the path to conviction. 

34. This Court’s attention to this issue will provide guidance to lower courts interpreting the 

fault element for the wide variety of other breach, contravention and failure to comply offences, 

which include a statutory defence of lawful or reasonable excuse, and no express fault element. To 

give an idea of the breadth of such offences, they include breach of a court order,44 contravention 

of a production order,45 failure to comply with a DNA demand,46 breach of a non-publication 

order,47 failure to comply with a no-communication order imposed at sentencing48 and breach of 

probation.49  

3. The important legal and social context in which charges of breach of recognizance arise. 

 

a. The prevalence of breach charges. 

35. To understand why leave should be granted in this case, it is useful to consider the 

prevalence of breach related offences in the context of Canada’s recent crime statistics.  

                                                           
43 A lawful excuse is something extraneous to the essential elements of the offence, including the 

fault element, whether subjective or objective: R. v. Legere, supra at para.33; R. v. Josephie, 

supra at para.28. Unfortunately, the concepts of a marked departure from the behaviour of a 

reasonable person and a lawful excuse share objective aspects and can be easily confused, as 

appears to have been the case in R. v. Ludlow, supra. See also: Gary Trotter, supra at pp.12-16 to 

12-18. The Applicant will further address this issue on appeal. 

44 Criminal Code, s.127(1). 
45 Criminal Code, s.487.0198. 
46 Criminal Code, s.487.0552. 
47 Criminal Code, s.517(2). 
48 Criminal Code, s.743.21(2). 
49 Criminal Code, s.733.1. 
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36. As recognized by this Court in R. v. Antic50 Canadian courts are oversaturated by 

administration of justice charges stemming from unnecessary and overly broad release conditions.  

Between 2006 and 2012, the number of charges of failing to comply with a bail order increased 

from 131,841 to 167,291 – an increase of 27 per cent.51 In 2011-2012 an administration of justice 

charge was the most serious charge in 22 per cent of completed criminal and federal cases;52 44 

per cent of these administrative charges stemmed from violations of bail conditions.53 In 2015-16, 

there were almost 78,000 administrative offences in adult criminal court, representing 23 percent 

of all cases.54  

37. The proliferation of administrative offences is increasingly recognized as a national issue.55  

b. The consequences of breach charges and convictions. 

38. A failure to comply charge will often result in the person’s arrest and return to pre-trial 

detention – in fact, failure to comply with a bail condition is the most common reason for a person 

to be admitted to pre-trial detention.56  Appearing in bail court with an administration of justice 

charge also establishes a legal presumption against release on bail, making it more difficult for 

individuals to secure their release.57  

39. The reverse onus provisions in the Criminal Code58 reinforce the cycle of increasingly 

restrictive release conditions, accumulation of more breach charges and ultimately further pre-trial 

detention. In light of the non-criminal nature of the conduct underlying administration of justice 

                                                           
50 R. v. Antic, 2017 SCC 27. 
51 Canadian Civil Liberties Association and Education Trust, supra note 4. 
52 Canadian Civil Liberties Association and Education Trust, supra note 4. 
53 Ibid. 
54 Canadian Department of Justice, Jordan: Statistics Related to Delay in the Criminal Justice 

System (Ottawa: 2017) online: <https://www.justice.gc.ca/eng/rp-pr/jr/jf-

pf/2017/docs/dec01.pdf> 
55 Canadian Department of Justice, Assessments and Analyses of Canada’s Bail System (Ottawa: 

2018) online: <https://www.justice.gc.ca/eng/rp-pr/jr/rib-reb/bail-liberte/index.html> 
56 Canadian Civil Liberties Association and Education Trust, supra note 4. 
57 Ibid; Criminal Code, s.515(6)(c). 
58 Criminal Code, s.515(6)(c), 524(4) and (8). 
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charges and the justice system participants’ perceptions that most breach conduct presents no threat 

to public safety, some have argued that there is little justification for the reverse onus provisions.59 

40. The consequences extend beyond the concern for the individual offender. A cost analysis 

prepared by the Department of Justice in 2009 estimated the total annual system costs of these 

violations to be approximately $730 million. This estimate includes the costs of policing, 

prosecution, legal aid, courts, and corrections.60 

c. The social context of breach proceedings. 

41. If leave is granted, the Applicant will argue that there are several reasons which support 

the adoption of a subjective mens rea under s. 145.61 The dangers of applying objective mens rea 

become pronounced when one considers the type of accused who is uniquely prejudiced by 

conditions of pre-trial release: those plagued by addiction, poverty or cognitive dysfunction 

(including fetal alcohol spectrum disorder). Parliament would have been aware of that context in 

legislating, making that context highly relevant in discerning Parliament’s intent for this offence. 

To insist on the exclusion of social context or subjective factors in the determination of fault risks 

creating and reproducing the theoretical concept of the revolving door, particularly as it concerns 

Canada’s Indigenous population.62  

42. The unintended consequences of Canada’s current bail orders on vulnerable populations 

are increasingly recognized by various stakeholders as an issue of critical concern. For instance, 

                                                           
59 Canadian Civil Liberties Association and Education Trust, supra note 4. 
60 Canadian Department of Justice, The Justice System Costs of Administration of Justice 

Offences in Canada, 2009 (Ottawa: 2013) online: 

<http://publications.gc.ca/collections/collection_2018/jus/J4-64-2013-eng.pdf> 
61 A subjective fault element properly takes into consideration the peculiarities and personal 

circumstances of the accused, as they tend to prove or disprove subjective fault: R. v. H. (A.D.), 

2013 SCC 28 at para.96-98 (Moldaver J. in dissent, but not on this issue, citing R. v. Creighton). 

62 Research suggests that Canada’s Indigenous population is over-represented in the number of 

people who receive convictions for violations of bail.  See Canadian Justice Department, 

Administration of Justice Offences among Aboriginal People: Courtworkers’ Perspective, by 

Public Works and Government Services Canada & M.M. Orsi (Ottawa: 2013) as cited in 

Assessments and Analyses, supra note 55. 
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the Canadian Department of Justice has recently expressed alarm at the volume of abstention 

clauses imposed on the accused in the active throes of addiction.63  Academics have raised concern 

about the nature and volume of bail conditions imposed on offenders plagued by fetal alcohol 

spectrum disorder and geographic restrictions imposed on marginalized offenders needing to 

access a prohibited space for necessary resources.64 

43. There is perhaps no better expression of these concerns than from Kilpatrick J., a trial judge 

who had to deal with such accused: 

An objective mens rea requirement would criminalize the behaviour of a wide range of 

citizens who are challenged by mental disabilities and psychological and psychiatric 

disorders. The objective standard of reasonable diligence would cast its net broadly. Many 

disadvantaged individuals, including those afflicted by Fetal Alcohol Spectrum disorder, 

would not likely measure up to such a standard.65 

44. Indeed the former Chief Justice of this Court opined that the justice system needs to pay 

more attention to the criminally accused destined to accumulate administrative offences “which 

don’t have anything to do with the original crime.”66 A grant of leave will allow this court to 

determine under what circumstances, (if any), society is prepared to forgive the accused who does 

not perceive a potential breach in the same way a reasonable person would.  

4. The proposed appeal would provide this Court with an opportunity to affirm the limited 

application of the curative proviso in s.686(1)(b)(iii). 

 

45. Madam Justice Fenlon, in her dissent, correctly identified the fault element as subjective. 

Having found the trial judge and the summary appeal court judge erred in law on the fault element, 

                                                           
63Assessments and Analyses, supra note 55. 
64 Social Sciences and Humanities Research Council of Canada, Red Zones and other Spatial 

Conditions of Release Imposed on Marginalized People in Vancouver, by M-E. Sylvestre, N. 

Blomley, W. Damon & C. Bellot (Ottawa: 2017) online: 

<https://observatoireprofilages.files.wordpress.com/2017/10/vancouver-red-zones-report_2017-

10-30.pdf> 
65 R. v. Josephie, supra at paras. 23-25. 
66 The Canadian Broadcast Company, ‘We can do a lot better’: Retiring Beverley McLachlin on 

what’s wrong with our justice system, (15 December 2017) online: 

<https://www.cbc.ca/radio/thesundayedition/the-sunday-edition-december-17-2017-

1.4448153/we-can-do-a-lot-better-retiring-beverley-mclachlin-on-what-s-wrong-with-our-

justice-system-1.4448165> 
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the appropriate remedy would have been to allow the appeal and order a new trial pursuant to 

s.686(1)(a)(ii) and (2)(b), unless the limited authority to dismiss in s.686(1)(b)(iii) applied. 

46. This Court has previously found the curative proviso in s.686(1)(b)(iii) can only be applied 

where the Crown demonstrates the error in law was harmless or the evidence was overwhelming. 

Its application raises a question of law on which a party can appeal to this Court as of right or with 

leave.67 This Court has also decided against watering down the onus on the Crown. Unless the 

Crown can meet its onus on the strict standards in s.686(1)(b)(iii), “the law should follow its course 

and a new trial will result.”68 

47. Madam Justice Fenlon did not apply the strict standards under the proviso.69 No mention 

was made of s.686(1)(b)(iii) or its strict standards. Instead, Fenlon J.A. applied the subjective fault 

element to the circumstances of the case and, in her view, found the Applicant to be reckless. But 

that is not an appeal court’s task - its role is limited to applying the strict standards under 

s.686(1)(b)(iii). 

48. The error in law was not harmless as it went to an essential element of the offence and the 

central issue raised by the defence at trial. Further, the evidence was not overwhelming. There was 

a realistic possibility that a new trial would produce a different verdict.70 

49. However, whether this Court will agree with the Applicant’s submissions on the proviso at 

the hearing of the proposed appeal is not what is of importance on this leave application. What is 

of importance is that this case provides this Court with another, needed opportunity to reaffirm the 

limited authority to dismiss a conviction appeal in the face of a serious error in law. 

50. Finally, whether the Applicant would succeed in obtaining a new trial on appeal to this 

Court does not diminish this Court’s singular authority to resolve the conflicting law, which can 

only be accomplished by granting leave to appeal. 

  

                                                           
67 R. v. Van, 2009 SCC 22 at paras. 34-36, 55. 
68 R. v. Sarrazin, 2011 SCC 54 at paras. 22-28. 
69 R. v. Zora, 2019 BCCA 9 at paras. 92-96. 
70 R. v. Sarrazin, supra at para. 27. 
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PART lV – SUBMISSIONS ON COSTS 

 

51. The Applicant does not seek costs and costs should not be awarded against him. 
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PART V – ORDER SOUGHT 

 

52. That leave to appeal be granted from the judgment of the Court of Appeal for British 

Columbia (CA44946) dated January 10, 2019, pursuant to s.40(1) of the Supreme Court Act. 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

 

___________________________ 

Sarah Runyon / Garth Barriere 

Counsel for the Applicant 
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