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The Respondents Fail to Address the Central Issue: Disgorgement for Breach of a
Duty of Care
1.

The proposed appeal raises the question of whether a plaintiff should be entitled to a

disgorgement remedy merely upon proving the breach of a duty of care, without needing to
prove any injury caused by that breach. In their Memorandum of Argument, the respondents
largely side-step this question, preferring instead to address issues that are not in dispute.
2.

While the respondents speak of disgorgement for “tortious conduct” 1 and for

“wrongdoing”, 2 they ignore the fact that the tortious conduct asserted in this case – negligence –
requires injury as an element of the tort. Without injury, it is incorrect to refer to a breach of a
duty of care as “tortious” or as “wrongdoing”. Breach of a duty of care (or, as the respondents
term it, a “per se breach”) only becomes tortious, actionable wrongdoing, when it causes injury. 3
3.

In a stark departure from this foundational principle of the law of negligence, the Court

below held that mere breach of a duty of care, without more, could be an actionable wrong,
giving rise to the remedy of disgorgement. It is that holding which creates the issue of national
importance that lies at the heart of the proposed appeal.
4.

The respondents assert that the Court of Appeal held that the tenability of a claim based

solely upon the breach of a duty of care was uncertain and that a full trial was needed to resolve
the uncertainty. 4 This is incorrect. The majority of the Court of Appeal held that such a claim is
tenable:
I would not dismiss the application simply because the law with respect to
waiver of tort is “uncertain”. . . . I would go further, for the reasons to
follow, and say that the law has progressed to the point where it is
reasonable to conclude that, depending on proof at trial, a court could find
on the facts as pleaded that a claim for disgorgement is actionable
(subject, of course, to possible defences) based on unjust enrichment of

1

Response to Application for Leave to Appeal of the Respondents, Douglas Babstock and Fred
Small (“Response”), para. 36.
2
Response, paras. 36 and 37.
3
Mustapha v. Culligan of Canada Ltd., 2008 SCC 27 at para. 3; Overseas Tankship (U.K.) Ltd.
v. Morts Dock & Engineering Co., [1961] A.C. 388 at 425 (J.C.P.C.), quoted with approval in
Moran v. Pyle National (Canada) Ltd., [1975] 1 S.C.R. 393 at 405.
4
Response, paras. 15(a) and 35.

-2the appellant as a result of tortious wrongdoing. In so concluding, I would
also assert that such a claim, where it is based on a claim of negligence,
does not depend on proof of damage to individual tort victims; it is
sufficient to prove a breach of a duty of care . . .[emphasis added] 5
5.

The respondents argue that whether such a cause of action is tenable should only be

determined following a full trial on the merits. 6 However, in advancing that argument, the
respondents overlook the fact that both the application judge and the Court of Appeal have
already canvassed the issue extensively, and both the minority and majority in the Court of
Appeal were able to determine whether wrongdoing sufficient to found a disgorgement claim
had been pleaded. 7
6.

The respondents also overlook comments from this Court, such as those made in R. v.

Imperial Tobacco, which describe the power to strike out claims that have no reasonable
prospect of success as a “valuable housekeeping measure essential to effective and fair
litigation”. The Court explained that “the efficiency gained by weeding out unmeritorious claims
. . . contributes to better justice”. 8
7.

Thus, for example, in Syl Apps Secure Treatment Centre v. B.C., this Court underscored

the “obvious” benefit of determining at the pleading stage whether a new legal duty should be
recognized, noting that, if no duty was recognized, a protracted and expensive trial would be
avoided. 9
8.

These concerns are amplified in class actions where, as here, a plaintiff may omit from

his or her pleading facts that are required to establish a cause of action because such facts, if
pleaded, would raise individual issues not suitable for class certification Given how few class
actions proceed to trial, the determination as to whether these artificially truncated claims are

5

Reasons for Judgment of the Court of Appeal for Newfoundland and Labrador dated December
10, 2018 (“Reasons of the Court of Appeal”), para. 139, Application Record (“AR”), Vol. II, Tab
6, pp. 45-46
6
Response, paras. 21 and 40.
7
Reasons of the Court of Appeal, paras. 71-72 (per the dissenting reasons of Welsh J.A.) and
paras. 183-188 (per the majority reasons of Green J.A.), AR, Vol. II, Tab 6, pp. 23 and 61-64
8
R. v. Imperial Tobacco Canada Limited, 2011 SCC 42 at paras. 19-20 (“Imperial Tobacco”)
9
Syl Apps Secure Treatment Centre v. B.C., 2007 SCC 38 at para. 19

-3viable – if deferred until trial – may never occur. Like a moot case which is “capable of
repetition, yet evasive of review”, 10 such cases cry out for determination at the pleadings stage so
that the issues they raise do not go unresolved. This will also promote the goal of judicial
economy, which is fundamental to class actions.
The Respondents’ Arguments Regarding Breach of Contract Should Be Rejected
9.

The respondents’ submissions in respect of the breach of contract claim similarly

misconstrue the question at issue. That question is whether the respondents have pleaded facts
that, if proven at trial, would be sufficient to establish entitlement to the remedy sought –
namely, a disgorgement of profits. 11
10.

The respondents argue that this would involve a “purely fact-based inquiry” that will

require “a full evidentiary record, including expert evidence” and that should accordingly not be
undertaken on a motion to strike. 12 With respect, this misses the mark. Whether sufficient facts
have been pleaded to establish entitlement to a given remedy is not a question that requires any
evidence, nor is it open to the respondents to rely upon the possibility that the evidence to be
called at trial will reveal additional facts other than those that are pleaded. Such a position
“fundamentally misunderstands what a motion to strike is about.” 13
11.

In the present case, the facts pleaded, taken as true, do not and cannot provide the

requisite causal link between the alleged breach of contract and the profits in respect of which
the respondents seek disgorgement. Thus, the pleading does not disclose a claim which has a
reasonable prospect of success, as it does not disclose facts that could entitle the plaintiffs to the
remedy claimed. The “full evidentiary record” will not change this. The claim for breach of
contract should accordingly be struck. 14

10

Borowski v. Canada (Attorney General), [1980] 1 S.C.R. 342 at 364; and see at 360-361
Memorandum of Argument of Atlantic Lottery Corporation Inc., paras. 50-52, AR, Vol. II,
Tab 8, pp. 103-104.
12
Response, para. 41.
13
Imperial Tobacco, supra note 8, para. 23
14
Imperial Tobacco, supra note 8, para. 17
11

-4The Respondents’ Arguments Regarding “Three-Card Monte” Should Be Rejected
12.

With respect to the interpretation of the Criminal Code’s definition of “three-card

monte”, the respondents assert, without support, that the definition is “intentionally and
decidedly broad”. 15 This is incorrect. The definition is limited to games that are “similar” to the
game “commonly known as three-card monte”. 16
13.

A relevant guide for interpreting statutory language is found in the contemporaneous

Hansard Debates. 17 The respondents’ argument that such an approach should be rejected
because it relies on “Hansard Debates from almost a century ago” 18 is without merit. In the
criminal law context, this Court has cautioned against expanding the statutory language chosen
by Parliament:
When courts approach the definition of elements of old crimes, they must
be cautious not to broaden them in a way that in effect creates a new
crime. Only Parliament can create new crimes and turn lawful conduct
into criminal conduct. 19
14.

The courts’ reluctance to extend the scope of criminal liability is firmly grounded in the

principles underlying the criminal law. It “not only reflects the appropriate respective roles of
Parliament and the courts, but [also] the fundamental requirement of the criminal law that people
must know what constitutes punishable conduct and what does not, especially when their liberty
is at stake”. 20 The language of the Criminal Code and the Hansard Debates demonstrate that the
intention of Parliament in enacting the prohibition on three-card monte was narrow and specific,
not broad and expansive. The respondents’ argument amounts to asking the courts to create a
new crime. It is respectfully submitted that their request should be denied.
15.

15

For these reasons and for the reasons set out in the Application for Leave to Appeal, it is

Response, para. 52
Criminal Code, R.S.C. 1985, c. C-46, s. 206(2).
17
Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27, paras. 34-35; Imperial Tobacco, supra,
paras. 127-128.
18
Response, para. 53
19
R. v. Cuerrier, [1998] 2 S.C.R. 371, para. 34 (per McLachlin J.), as cited in R. v. D.L.W., 2016
SCC 22, para. 59 (“D.L.W.”)
20
D.L.W., supra note 19, para. 59
16

-5respectfully requested that this Honourable Court grant leave to appeal the Order of Comi of
Appeal for Newfoundland and Labrador, dated December 10, 2018, with costs in the cause.

March 28, 2019

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Lawyers for the Applicant (Appellant), Atlantic Lottery
Corporation Inc. - Societe des loteries de l 'Atlantique
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