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PARTS I and II – OVERVIEW AND POSITION ON THE ISSUES  

 

1. The present appeal involves a constitutional challenge brought by three female members 

of the Royal Canadian Mounted Police (“RCMP”). The intervener, Public Service Alliance of 

Canada (“PSAC”), supports the Appellants’ position that the RCMP pension scheme1 

discriminates against them on the intersectional grounds of sex and parental status by preventing 

them from buying back full-time pension entitlements for periods when they worked temporarily 

reduced hours for childcare reasons.  

2. Numerous public reports have identified the negative impacts of traditional pension 

design on women, who are less likely to work in full-time roles given the systemic pressures that 

lead to their disproportionate share of parental responsibilities. Rather than resolving this issue in 

the manner contemplated by the Income Tax Regulations, the RCMP pension regime has been 

applied to strip the Appellants of the benefits of full-time status, despite allowing individuals 

who stop work completely to maintain their full-time pension entitlements. This differential 

treatment cannot be explained by the reduced hours worked by the Appellants, nor does it accord 

with labour jurisprudence involving temporary reductions in work for human rights reasons. 

3. In assessing these issues, courts should be skeptical of arguments that purport to rely on 

“personal choices” by the affected individuals to nullify equality claims. Focusing on these 

choices overlooks the structural factors that constrain them. Moreover, human rights protections 

seek to preserve a sphere of personal choice on fundamental issues of personal importance.  

PART III – STATEMENT OF ARGUMENT 

A. The RCMP’s treatment of reduced hours of work for childcare reasons leads to 

adverse impacts  

i. Pension plans designed to serve unencumbered workers adversely impact 

women with parental responsibilities  

4. It has long been recognized that the negative consequences inherent in the traditional 

design of Canadian pensions have fallen heavily on women, in large part because women may 

have to choose more flexible work arrangements to address their disproportionate responsibility 

 
1 The RCMP scheme consists of the Royal Canadian Mounted Police Superannuation Act RSC, 1985, c R-11. 

(“RCMPSA”) and the Royal Canadian Mounted Police Superannuation Regulations CRC, c 1393 (“the 

Regulations”). 
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for childcare and unpaid family-related work.2 As the Government of Canada’s 1982 green paper 

on pension reform plainly states, “pension problems are worse for women.” The 1985 Report of 

the Parliamentary Committee on Equality Rights builds on this assessment, noting that the lack 

of a pension mechanism to value unpaid work in the home directly contributed to the high levels 

of poverty among older women.3 Restrictions on pension benefits for part-time work were also 

identified as disproportionately impacting women: “[s]ince most part-time workers are female, it 

is women who must bear the impact of laws that treat part-time workers less favourably than 

their full-time counterparts.”4  

5. In 1990, the Task Force on Barriers to Women in the Public Service issued a report 

finding that women faced severe economic penalties as a result of pursuing options such as part-

time hours, job-sharing, or care and nurturing leave in order to fulfill their childcare obligations.5 

The Task Force highlighted the inability to buy back periods of part-time service upon return to 

full-time hours as a “major problem” for women, which had not been remedied despite being 

identified in government reports dating back to the 1970s.6  

6. A number of measures have been introduced that recognize the need to address these 

issues, given the adverse impact they have on women. In 1992, the Public Service 

Superannuation Act (“PSSA”) was amended to make part-time service pensionable.7 Changes to 

the Income Tax Regulations were also introduced to permit pension plan members who had 

worked temporarily reduced hours to buy-back their deemed full-time service. Although the 

RCMP pension scheme treats part-time work as pensionable, it has been applied to prevent 

RCMP members from buying back the difference between their reduced hours of work and their 

full-time entitlements.8 In contrast, it allows employees who stop work completely for childcare 

 
2 Canada, Ministry of Supply and Services Canada, Better Pensions for Canadians. Ottawa, 1982 at 13, see also 14-

15, 31, 41; Canada, Parliamentary Committee on Equality Rights, Equality for All: Report of the Parliamentary 

Committee on Equality Rights. Ottawa, 1985 [Equality for All] at 43-44, 95-96, see also 97-101; Canada, Task Force 

on Barriers to Women in the Public Service, Beneath the Veneer: the report of the Task Force on Barriers to Women 

in the Public Service. Ottawa, 1990 [Beneath the Veneer] at 79, 81, 86-88; Elizabeth Shilton, “Gender Risk and 

Employment Pension Plans in Canada” (2013) 117 CLRLJ 101 [Shilton 1] at 101-102, 104, 113, 116-117, 120. 
3 Equality for All, supra at 43-44; see also Shilton 1, supra at 101-102, 104, 116-117. 
4 Equality for All, supra at 95-96, see also 97-101; Shilton, supra at 113. 
5 Beneath the Veneer, supra at 79, 81. 
6 Beneath the Veneer, supra at 86-88. 
7 Affidavit of Kimberley Gowing, affirmed March 20, 2015, Appellants’ Record [“AR”] Vol V, Tab 17 at para 22 

[Gowing Affidavit]. 
8 Gowing Affidavit, supra at para 53-54; Affidavit of Shelley Rossignol, sworn March 23, 2015, AR Vol V, Tab 18 

at paras 40-42 [Rossignol Affidavit]; Income Tax Regulations, CRC, c 945, s 8503(4)(a)(ii) [ITA Regulations]. 
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reasons to maintain their full-time pension benefits.  

7. The above context illustrates the nature of the adverse impact faced by the Appellants, 

who are penalized by the formula for calculating pension benefits under the RCMPSA. 

Specifically, these individuals accrue years of pensionable service at the same rate, although 

their pension benefits are prorated to account for any period of part-time service, leading to a 

permanent impact on their pension benefits.9  

8. The Respondent contests the claim that the Appellants were adversely impacted, pointing 

to the fact that the Appellants earned salary while working reduced hours, whereas individuals 

who stopped work completely did not. This claim fails to address the issue. The comparison 

proposed by the Respondent ignores the actual work performed by the Appellants in exchange 

for that pay, perpetuating the discrimination women often face by erasing the value of their 

work. Moreover, the adverse impact in the present case cannot be reduced to a purely financial 

question. Doing so would disregard the importance of employment itself to individuals in the 

Appellants’ situation, which this Court has repeatedly emphasized “is an essential component of 

his or her sense of identity, self-worth and emotional well-being”.10 It also ignores the ongoing 

benefit for many women of maintaining a connection to the workforce.11 

ii. Individuals who work part-time hours can earn full-time pension benefits  

9. The Respondent claims that the adverse pension impact faced by the Appellants is a 

necessary consequence of the part-time hours they worked.12 This is not the case. Work 

arrangements exist that permit employees to reduce their hours of work while maintaining full-

time pension benefits under the substantively identical provisions of the Public Service 

Superannuation Act (“PSSA”) regime.13 This includes using partial LWOP to reduce their hours 

as they transition to retirement,14 and measures to reduce hours for a human-rights protected 

 
9 Rossignol Affidavit, supra at paras 22-34; Gowing Affidavit, supra at paras 33-34; Employees cannot accumulate 

additional pensionable service after 35 years, see: The Regulations, supra, at s 17.2 
10 Reference Re Public Service Employee Relations Act (Alta.), [1987] 1 SCR 313 at p 368; Machtinger v HOJ 

Industries Ltd. [1992] 1 SCR 986 at 1002; Potter v New Brunswick Legal Aid Services Commission 2015 SCC 10 at 

para 83. 
11 Lene Madsen, “Citizen, Worker, Mother: Canadian Women’s Claims to Parental Leave and Childcare” (2002) 19 

Can J Fam L 11 at 38-40, 48-52; See also Lewis, “Employment and Care: The Policy Problem, Gender Equality and 

the Issue of Choice” (2006) 8.2 Journal of Comparative Policy Analysis 103 [Lewis] at 106 and 110. 
12 Respondent’s factum, supra paras 71, 73-74. 
13 Gowing Affidavit, supra at para 38. 
14 Factum of the Appellants at para 30 and FN 43 [Appellants’ Factum]; Boudreau v Treasury Board (Public Works 
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ground such as disability.15   

10. For instance, under the Pre-Retirement Transition Leave established by Treasury Board’s 

Directive on Leave and Special Working Arrangements, an individual using LWOP to reduce 

hours as part of a transition to retirement will receive a commensurate reduction in salary, 

although “their pension and benefits coverage, as well as premiums and contributions, would 

continue at the pre-arrangement levels.”16 The federal public service labour board has recognized 

that employees using partial LWOP to transition to retirement remain full-time employees and 

therefore entitled to full-time benefits under their collective agreements.17  

11. The above Directive contradicts a number of the Respondent’s explanations for why there 

is no adverse impact in this case. First, it undercuts the Respondent’s claim that “[t]he Plan does 

not recognize ‘presumptive’ or ‘underlying’ full-time status” when an employee reduces their 

hours of work.18 Second, it demonstrates that periods of LWOP—which is to say, any 

“authorized absence from work”—can be taken on a partial basis while an individual continues 

to work, and that these periods can be counted for pension purposes.19 Third, it addresses the 

Respondent’s assertion that LWOP and part-time work can be distinguished because  an 

individual on LWOP would normally be scheduled to work those additional hours; in fact, like 

employees on pre-retirement leave, employees who reduce their hours of work for family 

obligations are released for a portion of those hours on an ongoing basis.20 

12. Moreover, the Respondent’s claim that employees who stop working altogether simply 

maintain the full-time or part-time hours they worked immediately prior to taking leave leads to 

arbitrary results.21 Under the Respondent’s approach, an employee who initially seeks to address 

a disability or parental obligation through reduced hours, but subsequently needs to stop work 

entirely for a period of time, would only be entitled to buy back the value of the part-time hours 

 
and Government Services Canada), 2002 PSSRB 84 at para 5, 14-17, 21-22 [Boudreau]. 
15 See: Gover v Her Majesty the Queen in Right of Canada, 2007 FC 1159 at paras 6-7. 
16 Treasury Board, Directive on Leave and Special Working Arrangements (April 1, 2009) at Appendix C under “1. 

Special working arrangement [Directive].  
17 Boudreau, supra at paras 22-23. 
18 Factum of the Respondent at paras 21, 50, 53, 71, and 86 [Respondent’s Factum]. 
19 See Directive, supra Appendix C. 
20 Respondent’s Factum, supra at para 91. 
21 Respondent’s Factum, supra at paras 33, 71, 88-89; Rossignol Affidavit, supra at paras 36-38; Gowing Affidavit, 

supra at para 44-45. 
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they had temporarily tried to work, regardless of how long they had previously worked full-time. 

In contrast, an employee who, from the outset, stops work completely, would remain eligible for 

full-time pension buy-back. The result demonstrates the disadvantage an individual would face 

for simply attempting to continue to work while balancing their parental obligations. 

iii. Employees who temporarily reduce hours of work for human rights-protected 

reasons do not automatically lose their full-time status 

13. Labour arbitrators have consistently held that a temporary reduction in hours for a human 

rights-protected reason does not automatically result in an employee’s status changing from full-

time to part-time.22 This legal principle predominantly developed in the context of disability-

related leaves, although it arises from the general human rights obligation on employers to 

accommodate employees to the point of undue hardship. Consistent with the decisions of this 

Court pertaining to human rights-related absences from work, undue hardship is only met where 

the inability to return to work, in the case of absences, or to full-time hours, in the case of reduced 

hours, becomes permanent or a return is not reasonably foreseeable.23 

14. With respect, the Court of Appeal in the decision below misinterpreted the case law in 

this area: it relied on cases in which it had been established that a return to full-time hours was 

not reasonably foreseeable in the circumstances of a particular individual, to suggest that these 

cases stood for the general proposition that there is no human rights obligation to maintain full-

time status during a temporary reduction in hours.24 The cases relied on by the Court of Appeal 

do not contradict those relied on by the Appellants; rather, they largely adopt the same approach 

but turn on a finding of fact in each case that the reduction in hours in issue was either permanent 

or unlikely to change in the reasonably foreseeable future.25  

 
22 Appellants’ Factum at para 41-42; R. Snyder, Collective Agreement Arbitration in Canada, 5th ed (LexisNexis: 

Markham, 2013) at 8.171; Re Riverdale Hospital and CUPE, Local 79 (1994) 41 LAC (4th) 23 [1994] OLAA No 70 

at paras 36, 45 [Riverdale]; OSSTF, Local 10 v Peel Board of Education (1998) 73 LAC (4th) 183 at paras 71-72, 80 

[OSSTF]; York County Hospital v ONA (1992), 26 LAC (4th) 384 at paras 49, 54; ONA v West Park Hospital, 

(1996) 55 LAC (4th) 78 at paras 62-64, 68, 71; Canada Post Corp v CUPW, [2018] CLAD 90 at paras 12-16; 

Canadian Postmasters and Assistants Assn v Canada Post Corp, [2011] CLAD 16 at paras 41-42, 49, affirmed on 

this point Canada Post Corp v Canadian Postmasters and Assistants Assn, [2012] NJ 120 at paras 50-65.  
23 McGill University Health Centre (Montreal General Hospital) v Syndicat des employés de l’Hôpital general de 

Montréal, 2007 SCC 4 at paras 11, 13-15, 34-38 [McGill University]; Hydro-Québec v Syndicat des employé-e-s de 

techniques professionelles et de bureau d’Hydro-Québec, section locale 2000, 2008 SCC 43 at paras 12-14, 17-19. 
24 Fraser v Canada (Attorney General), 2018 FCA 223 at para 59 [Fraser FCA]. 
25 Canada Safeway Ltd v Retail, Wholesale and Department Store Union, Local 454, 2004 SKQB 102 at para 20; 

Ontario Public Service Employees Union v Ontario (Liquor Control Board of Ontario) (2009), 182 LAC (4th) 116 
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15. For instance, in the OPSEU v Ontario (LCBO) decision relied on by the Court of Appeal, 

Arbitrator Gray clearly concluded: 

When the employer made the decision to alter his status, the grievor had been absent from 

full-time employment at least one hour for every three hours he actually worked for a 

period of nearly six years. ... At that point, it had become clear, from the categorical 

opinion of the grievor’s own doctor, that there was no prospect of improvement, that he 

would continue to be absent from full-time hours of work to at least that degree…. Since 

there was no accommodation that would enable the grievor to provide improved 

attendance, it was not a breach of the grievor’s right to equal treatment under the Code to 

remove him from full-time employment. In the words of the Supreme Court in Hydro-

Québec, the employer’s obligation to accommodate the grievor with notionally full-time 

employment ended when the grievor was “no longer able to fulfill the basic obligations 

associated with the employment relationship for the foreseeable future.”26 

16. Accordingly, a formalistic approach that treats employees as either full-time or part-time 

based on their hours of work does not accord with human rights principles. As this Court has held, 

an employer may be obligated to maintain an employee’s employment status for an extended 

period of time before the point of undue hardship has been reached.27 The periods of pensionable 

LWOP contemplated in the ITA Regulations for parenting and the five-year LWOP’s for care of 

the family under public service collective agreements provide important guidance in this regard.28
  

iv. The RCMP Pension Regime does not expressly prevent employees who reduce 

their hours for childcare reasons from buying back their full-time entitlement  

17. It is noteworthy that nothing in the RCMPSA or the Regulations expressly precludes 

periods of partial LWOP from being counted as pensionable service, a conclusion also reached 

by the RCMP External Review Committee in the present case.29 Rather, the legislation appears 

to presume the opposite. Under section 5 of the RCMPSA, an individual must contribute “in 

respect of every portion of the period beginning on January 1, 2013 […]”.30 Likewise, section 

6.1 establishes a presumption that periods of leave without pay are pensionable, although 

subsection 6.1(1), which was itself introduced to ease the financial impact of buy-backs on 

 
[LCBO] at paras 42-43, 61, 64-65; SaskPower v Unifor, Local 649, [2015] SLAA 21 at paras 38, 52-54, 63; 

Crossroads Regional Health Authority v Alberta Union of Provincial Employees (2002), 105 LAC (4th) 78 at paras 

3, 36, 59; See however: Nadeau v Canada Revenue Agency, 2017 FPSLREB 27 at paras 7, 9, 11, 23, 53, 67, 70 
26 LCBO, supra at para 65. 
27 McGill University, supra at paras 18-20. 
28 McGill University, supra at paras 20, 22, 25-28; ITA Regulations, supra at ss 8500(1), 8507; Gowing Affidavit, 

supra at paras 49-52. 
29 Appellants’ factum, supra at para 30. 
30 RCMPSA, supra, s 5(1). 
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women, allows individuals to elect not to count periods of leave in excess of three months.31  

18. As the Directive in the federal public service makes clear, the question of buy-back 

eligibility turns on whether the LWOP in question is “authorized” by the employer.32 Where it is, 

the legislation presumes that such a period is pensionable, with no distinction between periods in 

which the individual reduces to zero hours and periods in which they work reduced hours. 

Notably, certain forms of leave without pay are not authorized for this purpose, such as 

suspensions, strikes, and seasonal lay-offs.33  

19. In light of this ambiguity, these statutory provisions must be interpreted in a manner 

consistent with Charter values.34 Accordingly, the definitions of full-time and part-time member 

in the Regulations, which do not expressly address this issue, should be read in a manner that 

allows periods of partial LWOP to be counted for pension purposes, as Treasury Board has 

demonstrated a willingness to do in the context of pre-retirement leave.35 The same would be 

said for other provisions of the Regulations, such as 10.1 and 10.2, which could be interpreted as 

either preventing or allowing periods of partial LWOP to be treated as pensionable.36 

B.  Courts should look cautiously upon attempts to nullify equality claims involving 

parental responsibilities on the basis of “personal choice” 

20. The courts below approached the assessment of whether this situation constituted a breach 

of the Charter by examining the Appellants’ decision to reduce their hours of work as an option 

they had voluntarily chosen.37 As the Federal Court of Appeal stated, “the appellants were not 

denied buy-back rights based on their personal characteristics of being female RCMP members 

with young children, but rather because they elected to job-share as opposed to taking care and 

nurturing leave.”38 By relying on these kinds of “personal choice” considerations, the courts 

 
31 RCMPSA, supra, s 6.1; House of Commons Debates, 34th Parl, 3rd Sess, No 6 (24 February 1992) at 7487 (Hon 

Gilles Loiselle). 
32 Directive, supra. 
33 See: Treasury Board, “Leave Without Pay Information Package,” modified on November 13, 2019. 
34 See for instance: R v Jarvis 2019 SCC 10; Slaight Communications v Davidson [1989] 1 S.C.R. 1038, pg 1078; R. 

v. Sharpe, 2001 SCC 2 (CanLII) [2001] 1 S.C.R. 45, at para 33. 
35 Regulations, supra at s. 2.1. 
36 For instance, section 10.1 of the Regulations refers to contributors being “absent from the Force”, while section 

10.2 notes a “return to duty in a position in respect of which they are required […] to contribute”. Although each of 

these provisions could be read as suggesting that LWOP involves a complete break from work, both could likewise 

be interpreted as allowing for partial LWOP while an individual continues to work reduced hours. 
37 Fraser v Canada (Attorney General), 2017 FC 557 at paras 137-138, 178-180; Fraser FCA, supra at paras 52-53. 
38 Fraser FCA, supra at para 53. 

https://www.tpsgc-pwgsc.gc.ca/remuneration-compensation/services-pension-services/pension/info/ticnp-lwpip-eng.html
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below failed to consider the structural pressures faced by women in these situations and imported 

elements into the analysis that have been broadly criticized in the context of family status claims 

since the Federal Court of Appeal’s decision in Canada (Attorney General) v Johnstone.39 

21. The Johnstone decision broadly affirmed that the ground of family status includes 

protection for family obligations. Although the Canadian Human Rights Tribunal sought to apply 

the same test for discrimination that applies to other prohibited grounds, the Federal Court of 

Appeal—applying a correctness standard of review—articulated a four-part test for family status 

discrimination that included assessing whether the childcare issue flows from a legal obligation, 

as opposed to resulting from personal choices.40 

22. Johnstone’s reliance on personal choice as a factor in the test for discrimination is at odds 

with the preponderance of human rights case law. In Lavoie v Canada, for instance, Chief Justice 

McLachlin and Justice L’Heureux-Dubé, concurring with the majority on the approach to section 

15 of the Charter, rejected choice as a relevant assessment in a discrimination analysis: 

…the fact that a person could avoid discrimination by modifying his or her behaviour does 

not negate the discriminatory effect. If it were otherwise, an employer who denied women 

employment in his factory on the ground that he did not wish to establish female changing 

facilities could contend that the real cause of the discriminatory effect is the woman’s 

“choice” not to use men’s changing facilities. The very act of forcing some people to make 

such a choice violates human dignity, and is therefore inherently discriminatory. The law 

of discrimination thus far has not required applicants to demonstrate that they could not 

have avoided the discriminatory effect in order to establish a denial of equality under s. 

15(1).41 

23. Since Johnstone, a number of decision-makers outside the federal context have declined to 

apply the choice criterion of the Johnstone test,42 noting that requiring a claimant to prove that she 

had no reasonable alternative to address her childcare needs in order to engage human rights 

protections imposes an onerous burden that is not present for other grounds of discrimination.43 In 

 
39 Canada (Attorney General) v Johnstone, 2014 FCA 110 [Johnstone FCA]. 
40 Johnstone FCA, supra at para 95; See Johnstone v Canada Border Services, 2010 HRTO 20 at paras 196-198, 

238. 
41 Lavoie v Canada, 2002 SCC 23 at para 5; see also Brooks v Canada Safeway Ltd, [1989] 1 SCR 1219 at 1236, 

1238; Quebec (Attorney General) v A, 2013 SCC 5 at paras 334-337 (Abella J. dissenting in the result). 
42 It should be noted that decision-makers in British Columbia have also criticized the more onerous family status 

test established in Health Sciences Assn of British Columbia v Campbell River and North Island Transition Society, 

2004 BCCA 260; see: Adair v Forensic Psychiatric Services Commission (No. 2), 2017 BCHRT 147 at paras 121-

122; Durikova v BC Ministry of Justice, 2018 BCHRT 258 at paras 42-51, 53. 
43 Misetich v Value Village Stores Inc, 2016 HRTO 1229 at paras 42-48 [Misetich]; Ananda v Humber College 

Institute of Technology & Advanced Learning, 2017 HRTO 611; Simpson v Pranajen Group Ltd. o/a Nimigon 
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SMS Equipment Inc., for instance, Arbitrator Kanee applied the principles developed by this Court 

to conclude that personal choice was an inappropriate basis on which to deny human rights 

protections. He stated: 

The “choice” to become working parents, or in this case, a single working parent, and to 

fulfill the duties and responsibilities of both work and parenthood, do not negate a claim of 

discrimination.44 

24. The Human Rights Tribunal of Ontario has also identified problems with this approach, 

noting that “a workplace rule may be discriminatory if it puts the employee in the position of having 

to choose between working and caregiving or if it negatively impacts the parent/child relationship 

and the responsibilities that flow from that relationship in a significant way”.45 

25. Moreover, as legal scholarship post-Johnstone has recognized, using personal choice as a 

factor in assessing discrimination claims masks the systemic social, economic, and cultural factors 

that impact and constrain such choices.46 Focusing on the employee’s choices also reverses the 

accepted human rights framework by situating the “problem” giving rise to a discriminatory impact 

within the individual and not within the structures, such as pension legislation, that have been built 

around a presumed norm of a male worker with no parental responsibilities.47 As Elizabeth Shilton 

explains, looking at individual choice in the childcare context, while ignoring the structural 

obstacles women face, leaves women “’self-accommodated’ in substandard jobs for which they will 

pay in current salary and benefits, in future income and promotional opportunities, and, lifelong, in 

the form of retirement benefits linked to labour force participation”.48 

26. The freedom of religion jurisprudence from both the Charter and statutory human rights 

context provides a helpful framework for considering this issue. In particular, it outlines the wide 

latitude given to an individual’s sincerely held beliefs or practices that have a nexus with religion, 

 
Restaurant, 2019 HRTO 10 at para 30-33; Communications, Energy and Paperworkers Union, Local 707 v SMS 

Equipment Inc., 2013 CanLII 71716 [SMS 2013] at paras 53, 54-62, 69-70, upheld on judicial review, 2015 ABQB 

162 at para 71-78; United Nurses of Alberta v Alberta Health Services, 2019 ABQB 255 at para 44-47, 52-53, 56, 

58-59. 
44 SMS 2013, supra at para 53. 
45 Misetich, supra at para 56. 
46 Elizabeth Shilton, "Family Status Discrimination: Disruption and Great Mischief or Bridge Over the Work-Family 

Divide" (2018) 14 JL & Equality 33 [“Shilton 2”] at 54-57; Donna S Lero & Janet Fast, "The Availability and Use 

of Flexible Work Arrangements and Caregiving Leaves: Lessons Learned about Policies and Practice" (2018) 14 JL 

& Equality 1 at 1-2, 10; see also Lewis, supra at 107-108, 110, 112. 
47 Shilton 2 at 56; British Columbia (Public Service Employee Relations Commission) v BCGSEU, [1999] 3 SCR 3, 

1999 CanLII 652 (SCC) at paras 40, 42. 
48 Shilton 2 at 54-55. 
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recognizing that courts and administrative decision-makers are ill-placed to assess such beliefs and 

choices.49  As the majority of this Court explained in Amselem: 

It is the religious or spiritual essence of an action, not any mandatory or perceived-as-mandatory 

nature of its observance, that attracts protection. An inquiry into the mandatory nature of an alleged 

religious practice is not only inappropriate, it is plagued with difficulties. Indeed, the Ontario Court 

of Appeal quite correctly noted this in R. v Laws: 

There was no basis on which the trial judge could distinguish between a requirement of a 

particular faith and a chosen religious practice. Freedom of religion under the Charter surely 

extends beyond obligatory doctrine.  

This is central to this understanding of religious freedom that the claimant need not show some sort 

of objective religious obligation, requirement or precept to invoke freedom of religion. Such an 

approach would be inconsistent with the underlying purposes and principles of the freedom 

emphasizing personal choice as set out by Dickson C.J. in Big M and Edward Books.50 

27. Put another way, rather than being nullified by the exercise of personal choice, fundamental 

human rights seek to preserve the ability of individuals to exercise meaningful personal choice in 

core areas of their lives, particularly given the systemic pressures they regularly face in these areas. 

The “choice” to work reduced hours and parent children is one such decision. The approach of the 

courts below penalizes the Appellants for choosing to maintain both their work and parental 

obligations, undercutting their dignity and agency in the process.  

PARTS IV and V – SUBMISSIONS ON COSTS AND ORDER REQUESTED 

28. PSAC requests that no order of costs be made for or against it.  

Dated at Ottawa, this 22nd day of November, 2019. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

  

RAVEN, CAMERON, BALLANTYNE & YAZBECK LLP/s.r.l. 

 

Per:______________________                                          

Andrew Raven/Andrew Astritis/Morgan Rowe 

 

 
49 Syndicat Northcrest v Amselem, [2004] 2 SCR 551, 2004 SCC 47 (CanLII) at para 56-67; Alberta v Hutterian 

Brethren of Wilson Colony, 2009 SCC 37 at para 88-89; Lovado v. BC Ministry of Public Safety and Solicitor 

General, 2019 BCHRT 167 at paras 41-42. 
50 Amselem, supra at paras 47-48 [emphasis added; citations omitted]. 
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