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PART I – OVERVIEW AND STATEMENT OF FACTS 

1. The Attorney General of Ontario (“Ontario”) intervenes to submit that the Federal Court

and Federal Court of Appeal were correct when they held that numerical disproportion alone is 

insufficient to satisfy the first step of the Charter s. 15(1) analysis.  The mere fact that a 

significant number of persons, each identifiable by the same enumerated or analogous ground, do 

not qualify for a legislative benefit does not demonstrate that the impugned legislation creates a 

distinction based on an enumerated or analogous ground.  Rather, in both direct and indirect 

discrimination (adverse effects) cases there must be evidence that the impugned law negatively 

impacts the claimants and that this adverse impact was based on a protected ground.1 

2. Ontario submits that to satisfy the first step of the Charter s. 15(1) analysis a claimant

must demonstrate on a balance of probabilities that an enumerated or analogous ground was a 

cause of the impugned law’s adverse treatment of the claimant – it need not be the only cause. 

This approach to understanding what is meant by “based on” focuses on the impugned law’s 

effect on the claimant – not the law’s intent – while ensuring that the impugned law was “at least 

one of the reasons for the adverse treatment.”2  In other words, the protected ground must have 

“contributed to”3 the impugned law’s adverse treatment.  

3. The Appellants argue that the Courts below erred at the first step of the s. 15(1) analysis

by failing to consider “historical disadvantages faced by women in the workforce and the 

continuing reality that women bear disproportionate responsibility as primary caregivers for 

1 Judgment and Reasons of Justice Kane dated June 8, 2017 (2017 FC 557) at paras 103-113, 

Appellants’ Record, Vol I, Tab 1 [FC Reasons]; Reasons for decision of the Federal Court of 

Appeal dated December 7, 2018 (2018 FCA 223) at paras 23, 47, 51, 53, Appellants’ Record, 

Vol 1, Tab 2 [FCA Reasons]; Grenon v Canada, 2016 FCA 4, leave to appeal to SCC dismissed, 

36891 (30 June 2016) [Grenon]; R v Nur, 2011 ONSC 4874 at para 79, s 15 analysis aff’d 2013 

ONCA 677 at para 5, aff’d 2015 SCC 15 [Nur]; Vancouver Area Network of Drug Users v 

Downtown Vancouver Business Improvement Association, 2018 BCCA 132 at paras 89-103, 

leave to appeal to SCC dismissed, 38157 (31 January 2019) [Vancouver Area Network of Drug 

Users]; Begum v Canada (Minister of Citizenship and Immigration), 2018 FCA 181 at paras 61 

and 80 (leave to appeal to SCC dismissed, 38439 (18 April 2019) [Begum]; Miceli-Riggins v 

Canada (Attorney General), 2013 FCA 158 at paras 75-96 [Miceli-Riggins]. 
2 Stewart v Elk Valley Coal Corp, 2017 SCC 30 at para 43, [2017] 1 SCR 591 [Elk Valley]. 
3 Québec (Commission des droits de la personne et des droits de la jeunesse) v Bombardier Inc 

(Bombardier Aerospace Training Center), 2015 SCC 39 at para 48, [2015] 2 SCR 789 

[Bombardier]. 
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young children at home.”4  These social realities are not disputed.  However, evidence of the 

claimant group’s underlying historical disadvantage or social circumstances cannot be used to 

bypass the first step of the s. 15(1) analysis.  Such evidence may be relevant to determining 

whether a distinction is substantively discriminatory under the second step of the s. 15(1) 

analysis, but only once it is established that the disparate impact of the impugned law is based on 

an enumerated or analogous ground.  Underlying social circumstances ought not to be confused 

with the consequences of an impugned law.5   

4. Ontario takes no position on the facts. 

 

PART II – POSITION 

5. Ontario’s position is that: 

(i) In adverse effects discrimination claims, at the first step of the Charter s. 15(1) 

analysis the claimant must establish an enumerated or analogous ground was a 

cause of the impugned law’s adverse treatment.  

 

(ii) Evidence of the underlying social circumstances of the Charter claimant cannot 

be used to bypass the first step of the s. 15(1) analysis. 

 

 

PART III – ARGUMENT 

A. An enumerated or analogous ground must be a cause of the law’s adverse treatment 

6. Section 15(1) of the Charter guarantees that “[e]very individual is equal before and under 

the law and has the right to the equal protection and equal benefit of the law without 

discrimination and, in particular, without discrimination based on race, national or ethnic origin, 

colour, religion, sex, age or mental or physical disability.”[emphasis added]  At the first step of 

the s. 15(1) analysis, the question is whether a law, on its face or in its impact, creates a 

                                                 
4 Appellants’ Factum at para 71. 
5 Grenon, supra note 1 at para 43. 
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distinction on the basis of an enumerated or analogous ground.6  In an adverse effects 

discrimination claim, it is alleged that the law is discriminatory not on its face but in its impact.   

7. This Court’s human rights and Charter s. 15 jurisprudence has made clear that more is 

required in adverse effects discrimination cases than merely demonstrating that the claimants are 

members of a group identified by an enumerated or analogous ground that has disproportionately 

experienced disadvantage.  There are two elements to the analysis: (i) the effect of the law must 

disproportionately impact a protected group, and (ii) the effect must be based on an irrelevant 

personal characteristic of the group.7  

8. The requirement that the adverse impact of the law be on the basis of or because of the 

protected ground is repeated in human rights jurisprudence.  In Simpson-Sears, this Court 

described adverse effects discrimination as the adoption of “a rule or standard which is on its 

face neutral, and which will apply equally to all employees, but which has a discriminatory effect 

upon a prohibited ground on one employee or group of employees in that it imposes, because of 

some special characteristic of the employee or group, obligations, penalties, or restrictive 

conditions not imposed on other members of the work force.”8  In McGill Health, Justice Abella 

held that the impugned rule did not “unfairly disadvantage disabled employees because of 

stereotypical attributions of their ability.”9  In Action Travail, this Court described systemic 

discrimination as “practices or attitudes that have, whether by design or impact, the effect of 

limiting an individual’s or a group’s right to the opportunities generally available because of 

                                                 
6 Kahkewistahaw First Nation v Taypotat, 2015 SCC 30 at para 19, [2015] 2 SCR 548 

[Taypotat]; Withler v Canada (Attorney General), 2011 SCC 12 at para 62, [2011] 1 SCR 396 

[Withler]. 
7 See e.g. Egan v Canada, [1995] 2 SCR 513 at 586-587 (per Cory J dissenting); Ontario Human 

Rights Commission v Simpson-Sears Ltd, [1985] 2 SCR 536 at para 18 [Simpson-Sears]; 

Andrews v Law Society of British Columbia, [1989] 1 SCR 143 at 164, 167-168 and 182 

[Andrews]. 
8 Simpson-Sears, supra note 7 at para 18 [emphasis added]. 
9 McGill University Health Centre (Montreal General Hospital) v Syndicat des employés de 

l’Hôpital général de Montréal, 2007 SCC 4 at para 56, [2007] 1 SCR 161 [emphasis added] 

[McGill Health]. 
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attributed rather than actual characteristics.”10  In Moore, this Court described the claim as an 

allegation that the claimant had been “discriminated against because of his disability.”11  

9. Bombardier and Elk Valley provide guidance on what a claimant needs to prove in order 

to show that adverse treatment is because of a protected ground in a claim of discrimination 

under human rights legislation.  This Court held in Bombardier that the claimant must establish 

that the distinction, exclusion or preference in question is ‘based’ on one of the grounds listed in 

the human rights statute, which “presupposes a connection between the differential treatment and 

a prohibited ground”.  However, in articulating the nature of the “connection” the Court 

cautioned that it is not necessary to prove that the protected ground is “the sole cause of the 

impugned act:”12  

the distinction, exclusion or preference need not be based solely on the prohibited 

ground; it is enough if that decision or action is based in part on such a ground: [citations 

omitted].  In other words, for a particular decision or action to be considered 

discriminatory, the prohibited ground need only have contributed to it.13 

10. In this context, the term “connection” means that the protected ground must be one basis 

that contributed to the adverse treatment but need not be the only basis for the adverse treatment.  

In Elk Valley, both this Court’s majority and dissent agreed that the appropriate inquiry asks 

whether the protected ground was “at least one of the reasons for the adverse treatment.”14 

Justice Gascon, in dissent, described this analytical stage as “contribution”. 

11. Ontario submits that the Appellants are incorrect when they state at para. 62 of their 

factum that “[s]ex-based discrimination will be found where there is a predominant number of 

one sex suffering from or burdened by a particular distinction”.15  Such a proposition eliminates 

the second element of the first step of the Charter s. 15(1) analysis.  Applying a neutral law to a 

group composed mainly of a protected group (e.g. women) is not, in and of itself, adverse effect 

                                                 
10 Canadian National Railway Co v Canada (Canadian Human Rights Commission), [1987] 1 

SCR 1114 at 1138 [emphasis added] [Action Travail]. 
11 Moore v British Columbia (Education), 2012 SCC 61 at para 2 [emphasis added] [Moore].  
12 Bombardier, supra note 3 at paras 43-44. 
13 Ibid at para 48; see Elk Valley, supra note 2 at paras 39, 42-43 and 46. 
14 Elk Valley, supra note 2 at paras 43 (per McLachlin CJ), 87 and 116 (per Gascon J dissenting). 
15 It should be noted that the Appellants later concede at para 74 of their factum that “numerical 

overrepresentation of a group will not necessarily establish adverse effect discrimination.”   
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discrimination, nor is it proof of a distinction based on a protected ground.  The fact that most 

persons who job-shared were women is evidence only of the fact that the Appellants can be 

identified with an enumerated ground; it does not establish that sex is a reason for any adverse 

treatment by the provisions of the pension plan.  If the test were only whether a particular gender 

is more likely to be subject to a disadvantageous law, then the Criminal Code of Canada would 

be discriminatory on the basis of sex because the predominate number of persons convicted 

under it are male.16 

12. Different workplaces, sectors or workforce subsectors have different demographic 

compositions; it would be rare that they correspond proportionately to the demographic make-up 

of Canadian society as a whole.  A rule that affects a particular workplace, sector or subsector 

ought not to be found to draw a distinction based on an enumerated or analogous ground (e.g. 

sex) simply because the workplace itself has a particular demographic composition that differs 

from that of the population as a whole.  

13. This Court recognized this proposition in Health Services.  In that case, McLachlin CJ 

and LeBel J for the majority dismissed the claimants’ s. 15(1) challenge to legislation that 

adversely affected jobs that were occupied disproportionately by women (ranging from 85-98% 

of employees being female).17  Chief Justice McLachlin and Justice LeBel stated: 

The differential and adverse effects of the legislation on some groups of workers relate 

essentially to the type of work they do, and not to the persons they are.  Nor does the 

evidence disclose that the Act reflects the stereotypical application of group or personal 

characteristics.  Without minimizing the importance of the distinctions made by the Act 

to the lives and work of affected health care employees, the differential treatment based 

on personal characteristics required to get a discrimination analysis off the ground is 

absent here.18 

                                                 
16 Nur, supra note 1 at para 75. 
17 Health Services and Support-Facilities Subsector Bargaining Association v British Columbia, 

2003 BCSC 1379 at para 161, aff’d 2004 BCCA 377, s 15 analysis aff’d 2007 SCC 27, [2007] 2 

SCR 391 [Health Services BCSC]. 
18 Health Services and Support-Facilities Subsector Bargaining Association v British Columbia, 

2007 SCC 27 at para 165, [2007] 2 SCR 391 [Health Services].  See also Adler v Ontario, [1996] 

3 SCR 609 at para 188 (per Sopinka and Major JJ’s concurring reasons: “While it is true that the 

appellants feel compelled to send their children to private school because of a personal 

characteristic, namely their religion, and therefore are unable to benefit from publicly-funded 

schooling, I fail to see how this is an effect arising from the statute.” [emphasis in original]). 
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14. The trial judge in Health Services similarly concluded: 

The government has made a policy decision with respect to the health care system that 

has adversely affected the employment interests of a group whose composition is linked 

to s. 15 characteristics.  However, the fact that this group is predominantly female does 

not constitutionally shield it from governmental action that may adversely affect them 

without evidence that it is being subject to differential treatment on the basis of s. 15 

characteristics.19 

15. Recent cases in the Federal Court of Appeal and several provincial appellate courts have 

applied this principle, identifying the need for evidence of more than a numerically significant 

number of persons belonging to a protected group that have experienced a disadvantage to meet 

the first step of the s. 15(1) test.  They refer to evidence of a “qualitative nexus” or “link” 

between the impugned law or policy and the protected ground.20 

16. The need for evidence of a “qualitative nexus” or “link” between the impugned law and 

“a disparate impact on the basis of an enumerated or analogous ground” was confirmed by 

Justice Abella in Taypotat.21  As stated in that case, “[w]hile the evidentiary burden need not be 

onerous, the evidence must amount to more than a web of instinct.”22   

17. Thus, regardless of the terminology used, establishing adverse effects discrimination 

requires evidence (to use the words of Health Services) that the differential and adverse effects 

of the legislation on some groups of workers relate essentially to “the persons they are” and not 

just the work they do.  

18. On the facts of Taypotat, Justice Abella held that the evidence “even in combination, 

does not rise to the level of demonstrating any relationship between age, residence on reserve 

and education among members of the Kahkewistahaw First Nation.”23  However, statistical 

evidence is not always required to establish that a facially neutral law infringes s. 15, since “in 

                                                 
19 Health Services BCSC, supra note 17 at para 174. 
20 FCA Reasons at para 23; Grenon, supra note 1 at para 45; Nur, supra note 1 at para 79; 

Vancouver Area Network of Drug Users, supra note 1 at paras 89-103; Begum, supra note 1 at 

paras 61 and 80; Miceli-Riggins, supra note 1 at paras 75-96; Boulter v Nova Scotia Power Inc, 

2009 NSCA 17 at paras 72-73, leave to appeal to SCC dismissed, 33124 (10 September 2009). 
21 Taypotat, supra note 6 at para 33 [emphasis added]. 
22 Ibid at para 34. 
23 Ibid, see also para 33. 
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some cases, the disparate impact on an enumerated or analogous group will be apparent and 

immediate.”24  

19. This was the case in the two challenges to Québec’s pay equity regime: Québec (AG) v 

APPTSSS25 (“Alliance”) and CSQ v Québec.26  In the unique context of remedial pay equity 

legislation (intended to remedy presumed discrimination based on sex), there was no question 

that the legislative distinctions were based on sex.27  In fact, this Court held in both cases that the 

distinctions drawn by the impugned legislation were based on sex “both on their face and in their 

impact.”28  As such, evidence that the disparate impact based on an enumerated or analogous 

ground was based on the legislation was not required.29  

20. In Alliance, Justice Abella clarified that the first step of the Charter s. 15(1) analysis is 

not a preliminary merits screen, but is intended to bar claims that are not protected by the 

Charter because they are not based on enumerated or analogous grounds: 

The first step of the s. 15(1) analysis is not a preliminary merits screen, nor an onerous 

hurdle designed to weed out claims on technical bases.  Rather, its purpose is to ensure 

that s. 15(1) of the Charter is accessible to those whom it was designed to protect.  The 

“distinction” stage of the analysis should only bar claims that are not “intended to be 

prohibited by the Charter” because they are not based on enumerated or analogous 

grounds – which are “constant markers of suspect decision making or potential 

discrimination.” [citations omitted]  The purpose, in other words, is to exclude claims that 

have “nothing to do with substantive equality” [citations omitted]  For that reason it is not 

appropriate, at the first step, to require consideration of other factors – including 

discriminatory impact, which should be addressed squarely at the second stage of the 

analysis.  The focus must remain on the grounds of the distinction.30  

21. Unlike Alliance and CSQ, this case does not involve pay equity legislation that targets 

women to redress inequities they have experienced.  Rather, it is a challenge to provisions of a 

pension plan that are facially neutral and draw distinctions based on hours worked and whether 

                                                 
24 Ibid at para 33. 
25 Québec (Attorney General) v Alliance du personnel professionnel et technique de la santé et 

des services sociaux, 2018 SCC 17, [2018] 1 SCR 464 [Alliance]. 
26 Centrale des syndicats du Québec v Québec (Attorney General), 2018 SCC 18, [2018] 1 SCR 

522 [CSQ]. 
27 Alliance, supra note 25 at para 29. 
28 CSQ, supra note 26 at para 29; Alliance, supra note 25 at para 29; see also FCA Reasons, 

supra note 1 at para 40. 
29 CSQ, supra note 26 at para 31; Alliance, supra note 25 at para 29.  
30 Alliance, supra note 25 at para 26. 
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an employee is on leave without pay, which are not enumerated or analogous grounds under s. 

15.31   

22. Ontario submits that claimants must adduce evidence showing that they experienced 

adverse treatment because of a protected ground.  This understanding of the first step of the s. 

15(1) Charter analysis does not change the focus from the effect on the claimant32 to the 

intention of the impugned law.  It is also consistent with s.15(1)’s foundational requirement that 

the law’s adverse impact be on the basis of or because of the protected ground.   

23. It would be incorrect to suggest that the term “cause” (or even “causal connection”) is 

concerned with the intent or motive of the impugned law rather than its effects.  A cause is 

something that produces an effect or a result; it is not concerned with the legislature’s intention 

or motive.  No one argues that the focus in s. 15(1) should be on the intent or motive of the 

legislature, rather than the effects of the law.  An enumerated or analogous ground can be a 

cause of the impugned law’s disparate impact without the legislature intending to disparately 

impact a protected group.   

24. Requiring that the protected ground be a cause of the impugned law’s adverse treatment 

also acknowledges that there may be other “causes” separate from the impugned law that have 

contributed to the adverse effect.  The presence of another “cause” does not preclude a court 

from finding that a law imposes a disadvantage because of a protected ground.33 

25. Finally, this approach avoids the possibility that neutral laws will be found to draw a 

distinction based on an enumerated or analogous ground simply because a population they 

affect has a particular demographic composition that differs from that of the population as a 

whole.  

                                                 
31 FCA Reasons, supra note 1 at para 41. 
32 Withler, supra note 6 at para 64. 
33 See by analogy Canada (Attorney General) v Bedford, 2013 SCC 72 at paras 74-78. 
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B. Social circumstances cannot be used to bypass the first step of the s. 15(1) analysis 

26. Ontario submits that it cannot be assumed from the underlying social circumstances of a 

particular protected group that an impugned provision is responsible for or that it draws a 

distinction based on a protected ground.34  This analysis is rooted in the fundamental 

constitutional principle articulated in s. 32 of the Charter that the Charter applies only to 

activities of government and does not impose an obligation on government to remedy all 

inequalities that independently exist in society.35    

27. At its core, the Appellants’ argument is that the underlying social circumstances of 

women in the RCMP led them to job-share in order to both work and take care of their children.  

As a result, the Appellants assert that the subsequent implications of job-sharing (including the 

fact that persons who job-share cannot buy back full-time pension credits under the plan) are also 

based on sex and/or family status.  

28. There are three difficulties with this argument.  First, it imports into the first step of the s. 

15(1) analysis considerations that are relevant only after the first step is satisfied.  While 

evidence of a protected group’s underlying social circumstances may be relevant to determining 

if a distinction based on an enumerated or analogous ground is substantively discriminatory at 

the second step, it cannot be a basis to bypass the first step’s requirement of establishing that the 

ground was a cause of the disparate impact. 36  This Court stated in Symes: 

If the adverse effects analysis is to be coherent, it must not assume a statutory provision 

has an effect which is not proved.  We must take care to distinguish between effects 

which are wholly caused, or are contributed to, by an impugned provision, and those 

social circumstances which exist independently of such a provision.37 […] 

[…] [T]he important thing to realize is that there is a difference between being able to 

point to individuals negatively affected by a provision, and being able to prove that a 

                                                 
34 FCA Reasons, supra note 1 at para 54 citing Miceli-Riggins, supra note 1 at para 76. 
35 Andrews, supra note 7 at 163, 175. 
36 See Taypotat, supra note 6 at paras 19-21. 
37 Symes v Canada, [1993] 4 SCR 695 at para 134. 
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group or subgroup is suffering an adverse effect in law by virtue of an impugned 

provision.38   

29. Second, presuming that a distinction is based on a ground as a result of the social context 

of discrimination amounts to reversing the burden of proof.  The onus of proving discrimination 

on a balance of probabilities remains on the claimant throughout39 and a contextual analysis does 

not alter this.  The test is the same even where adverse effects discrimination is alleged:40 

We wish to be clear that the application of a given legal test must be based on the same 

elements and the same degree of proof in every case. It cannot be presumed solely on the 

basis of a social context of discrimination against a group that a specific decision against 

a member of that group is necessarily based on a prohibited ground under the Charter.  In 

practice, this would amount to reversing the burden of proof in discrimination matters.  

30. Third, the Appellants’ reliance on social disadvantage effectively pre-determines the 

second stage of the s. 15(1) analysis in adverse effects discrimination claims where the claimant 

is a member of a disadvantaged group.  The very nature of a Charter s. 15(1) claim is the 

allegation that an individual has been denied a benefit (“adversely impacted”) by legislation 

because of their membership in an enumerated or analogous group, and that this differential 

treatment is discriminatory because it perpetuates arbitrary disadvantage, prejudice or 

stereotyping.  In adverse effects cases, an allegation of stereotyping is unlikely to arise because 

of the facial neutrality of the impugned provision.  Rather, the claimant will most commonly 

assert that the impugned provision perpetuates their existing disadvantage by denying a benefit 

(or level of benefit).  Without evidence that the denial of a benefit was based on a protected 

ground in situations where a protected group comprises a significant portion of those affected, 

legislative provisions in complex benefit schemes, such as pensions, that limit or deny benefits, 

risk being labelled as “discriminatory” simply because they apply to a group whose majority of 

members belong to a protected group (e.g. women), rather than because they create a distinction 

based on a protected ground that is substantively discriminatory.   

                                                 
38 Ibid at para 157. 
39 Ontario (Director, Disability Support Program) v Tranchemontagne, 2010 ONCA 593 at para 

109. 
40 Bombardier, supra note 3 at paras 3, 69, 88; see also Symes, supra note 37 at paras 126, 150; 

see also Moore, supra note 11 at paras 58-60. 
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