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RESPONDENT’S MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW, STATEMENT OF FACTS AND JUDGEMENTS 

A. Overview: Case Raises No Issue of Public Importance

1. The Appellant’s Application for Leave to Appeal raises the following question: whether a 

court has jurisdiction to make a retroactive child support award where the child application 

is made after the child has ceased to be a child of the marriage within the regime of the 

British Columbia Family Law Act, S.B.C. 2011, c. 25 (“FLA”).

2. It is the Respondent’s respectful submission that the issue was contemplated by the 

Supreme Court of Canada in D.B.S. v. S.R.G., 2006 SCC 37 (“D.B.S.”) and it was 

determined that, save for the Henry1 exception, a court does not have jurisdiction under the 

Divorce Act, RSC 1985, c. 3 (2nd Supp) (the “Divorce Act”) to make a make a retroactive 

support order for a child who is no longer a child of the marriage. 

3. The British Columbia Court of Appeal decision in this case merely represents another in a 

series of provincial appeal court rulings, save for the Ontario Court of Appeal in Colucci v. 

Colucci, 2017 ONCA 892 (“Colucci”), in which each province has consistently applied the 

principles established in D.B.S. in interpreting the federal Divorce Act, as well as applying 

the principles set out in D.B.S. to interpret their respective provincial legislation.

4. Both the provincial FLA and the federal Divorce Act govern claims for child support. The 

Appellant’s claim for retroactive support was brought under the provincial legislative 

regime. The dispute raised in the Appellant’s Application for Leave to Appeal is based on 

the Ontario Court of Appeal’s ruling in Colucci, in which the Ontario Court of Appeal 

interpreted the federal Divorce Act.

5. Given the separation of powers and the ability of deference afforded to provinces in 

interpreting their own legislation, by referencing Colucci to settle interpretation of British 

Columbia’s provincial statute, the Appellant’s Leave to Appeal raises an artificial dispute 

in the within action. In other words, the within appeal could only settle the perceived

1 Henry v. Henry, 2005 ABCA 5 (“Henry”) 

__

https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
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diverging lines of appellate authorities if the action had been brought under the federal 

Divorce Act. 

6. It is the Respondent’s position that the interpretation of the provincial FLA is not a matter

of national importance. The matter with respect to the statutory authority of British

Columbia Courts to make an order for retroactive support under the FLA when the

application is brought after the child is no longer “a child of the marriage” is settled in

Dring v. Gheyle, 2018 BCCA 435 (“Dring”) and would have no binding effect on other

provinces in interpreting their respective provincial legislation.

B. Statement of Facts

7. The parties began living together in a common-law relationship on August 1, 1990. Their

child, Alyssa, was born December 27, 1991. The parties ended their common-law

relationship 23 years ago, on April 14, 1994.2

8. A Consent Variation Order, dated March 29, 2001 is signed by both the Applicant and the

Respondent, states that the Respondent must pay $341.00 in child support each month,

based on an income of $39,832.00 per year.3

9. Between 2001 to 2012, the Respondent’s income varied, rising from $45,580.00 in 2001 to

$79,440.00 in 2006, and to $58,692.00 in 2012. During these years, the Respondent

continued to pay child support based on an income of $39,832.00.4

10. At some point prior to 2012, the Applicant signed over her child support rights to the Family

Maintenance Program (the “FM Program”).5

C. British Columbia Provincial Court

11. On March 8, 2012, the Respondent applied to terminate child support payments. At this

time, Alyssa was 20 years old. The Applicant opposed the application. At the hearing, the

Applicant was represented by counsel for the Minister under the British Columbia

2 Graydon v. Michel, 2017 BCSC 887 (“BCSC Reasons”) at para. 4 
3 BCSC Reasons at para. 5 
4 BCSC Reasons at para. 9 
5 BCSC Reasons at paras. 10 & 11. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca435/2018bcca435.html?autocompleteStr=dring%20v.%20gheyle&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca435/2018bcca435.html?autocompleteStr=dring%20v.%20gheyle&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc887/2017bcsc887.html?autocompleteStr=graydon%20v.%20mi&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc887/2017bcsc887.html?autocompleteStr=graydon%20v.%20mi&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc887/2017bcsc887.html?autocompleteStr=graydon%20v.%20mi&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc887/2017bcsc887.html?autocompleteStr=graydon%20v.%20mi&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc887/2017bcsc887.html?autocompleteStr=graydon%20v.%20mi&autocompletePos=1
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Employment and Assistance Act, S.B.C. 2002, c. 40 as she had signed over her child support 

rights to the FM Program. 

12. A consent order was entered into on May 15, 2012 terminating the Respondent’s obligation

to pay child support as of April 30, 2012. The Order was made on a without prejudice basis

to any claims for retroactive child support that may be pursued by the Applicant as against

the Respondent. The Consent Order stated as follows:

THIS COURT ORDERS that the obligation of SEAN GRAYDON to pay child 

support for the child, ALYSSA GRAYDON born December 27, 1991, terminates 

as of April 30, 2012. 

THIS COURT FURTHER ORDERS that this order is made on a without prejudice 

basis to any claims for retroactive support that may be pursued by the Respondent, 

DANELLE MICHEL as against the Respondent, SEAN GRAYDON.6

13. Since the parties separated, the Applicant has been largely dependent on income assistance

or disability benefits. As a result, the Applicant was obliged to sign over her maintenance 

rights to the Minister while she remained on income assistance. Before it was repealed, 

Section 21 of the Employment and Assistance for Persons with Disabilities Regulation, 

BVC Reg 262/2002 (“EAPD Reg”) stated that any person receiving income assistance 

must assign their maintenance rights to the Minister. The former regulation stated:

The following categories of maintenance rights must be assigned to the minister: 

a) the right to make an application under an enactment of British Columbia for a

maintenance order;

b) …

c) the right to make or defend an application for variation of a maintenance

agreement or maintenance order;

d) the right to receive payment under

i) a maintenance agreement or maintenance order 7

14. The Applicant was obliged to assign her rights to the Minister up until 2015. While the

Applicant was under the FM Program, the Minister did not pursue an application for review

6 Order of the Honorable Judge Woods made May 15, 2012, Royster v. Michel et al., Port 

Coquitlam Registry No. 3319 (B.C.P.C.) at paras. 1 & 2 
7 Employment and Assistance for Persons with Disabilities Regulation, BVC Reg 262/2002, 

s. 21, [Repealed – B.C. Reg. 62/2015, Sch. 1, s. 2]

https://www.canlii.org/en/bc/laws/stat/sbc-2002-c-40/latest/sbc-2002-c-40.html
http://www.bclaws.ca/Recon/document/ID/freeside/265_2002
http://www.bclaws.ca/Recon/document/ID/freeside/265_2002
https://www.canlii.org/en/bc/laws/regu/bc-reg-265-2002/116174/bc-reg-265-2002.html#history
http://www.bclaws.ca/Recon/document/ID/freeside/265_2002
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of child support or retroactive child support. Had the Minister brought an application for 

retroactive support, the Applicant would not have benefitted monetarily from any increase 

in support payments because her income assistance would have been reduced by the amount 

of support she received.  

15. On December 8, 2014, two years after Alyssa ceased to be a child of the marriage, the

Applicant brought a Notice of Motion requesting financial disclosure but did not bring an

application for retroactive child support. The Applicant did ask for a “retroactive amount”

to be paid to her in her support affidavit.

16. On February 16, 2015, the Respondent filed a response to the Applicant’s application

stating that “Alyssa Graydon for some time has not been a child of the marriage. Proper

amount has been paid.”

17. Throughout 2015, the Applicant sought financial disclosure from the Respondent,

regarding his tax returns, assets, and his company’s finances. Four court orders, dated

January 6, 2015, January 27, 2015, October 5, 2015 and November 17, 2015, were entered

compelling the Respondent to make proper financial disclosure.

18. On September 26, 2016, the matter was heard before Judge Smith at the Provincial Court

of British Columbia. Judge Smith considered D.B.S., and the four factors for ordering

retroactive support but did not address the Applicant’s argument that Alyssa was no longer

a child of the marriage. Judge Woods found in favor of the Applicant and ordered the

Respondent to pay $23,000.00 in retroactive child support. Half was payable to the

Applicant, and half was payable to Alyssa.8

D. The Supreme Court of British Columbia

19. The Respondent appealed the decision to the British Columbia Supreme Court. The matter

was heard before the Honorable Madam Justice Young on February 16, 2017 and Reasons

for Judgment were delivered on May 30, 2017. 

8 Order of the Honorable Judge G. Smith made September 26, 2016, Graydon v. Michel, Port 

Coquitlam Registry No. 3319 (B.C.P.C.) at paras. 1 & 2 

https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
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20. The Honorable Madam Justice Young allowed the appeal and set aside the order of the

Trial Judge. The Honorable Madam Justice Young held that under the FLA the Court has

no jurisdiction to grant an application for retroactive support for a person who is no longer

a child of the marriage at the date of application, and that the learned trial judge erred in

law in ordering retroactive child support:

[62] Although s. 150 of the FLA does not restrict the date for which the court

may order child support and s. 152 permits the court to make retroactive orders, this

passage does not address the restriction that the child for whom support is being

sought must still be a “child” at the time of the application in order to have standing.

[63] With all due respect to the learned trial judge, I find that this is an error in

law.  Section 150 of the FLA does not provide grounds for ordering support for a

person who is not a child of the marriage.9

21. Due to this threshold issue not being met, the Court did not consider the other issues raised

on appeal by the Respondent, particularly in light of the fact disclosed during the appeal

that the reason the Appellant failed to apply to vary support earlier was due to the fact that

she was disentitled to receive child support on behalf of her child by operation of statute

for the period in question.

22. The Honorable Madam Justice Young further held that the words “without prejudice” in

Judge Woods’ order did not mean that there was no time limit for the Applicant to bring

her application for retroactive child support. The Honorable Madam Justice Young further

held that the Consent Order only meant that retroactive child support had not been

determined by Judge Woods and did not mean that the Applicant had leave to bring a

retroactive child support application after Alyssa ceased to be a child of the marriage.10

E. The Court of Appeal of British Columbia

23. The Court of Appeal heard the appeal on January 3, 2018 and released reasons for judgment

dismissing the appeal on November 30, 2018. On appeal, the central issue was whether the

Court had the jurisdiction to make the retroactive child support award in circumstances

where the child was no longer a “child” within the meaning of the FLA at the time the

9 BCSC Reasons at paras. 62 & 63 
10 BCSC Reasons at para. 77  

https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html#sec152_smooth
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html#sec150_smooth
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc887/2017bcsc887.html?autocompleteStr=graydon%20v.%20mi&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc887/2017bcsc887.html?autocompleteStr=graydon%20v.%20mi&autocompletePos=1
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application was made. The Court of British Columbia sat as a five-member division to 

consider the issue in Dring and decided by a majority (3 – 2) that the FLA did not confer 

jurisdiction on a judge to retroactively vary child support orders where the formal legal 

procedure triggering jurisdiction to vary is first commenced after the subject of the order 

has ceased to be a child under the statutory definition.11 

PART II – STATEMENT OF THE QUESTIONS IN ISSUE 

24. The central issue in this appeal is whether a court has the jurisdiction under the FLA to

order a retroactive variation of a child support order after the child has ceased to be a child

within the meaning of that Act.

PART III – STATEMENT OF ARGUMENT 

25. On March 18, 2013, the Family Relations Act, R.S.B.C. 1996, c. 128 was repealed and 

replaced by the FLA. The Applicant’s application for retroactive support was brought on 

December 8, 2014 under the FLA.

26. Both the provincial FLA and the federal Divorce Act govern claims for child support. The 

Applicant’s claim for retroactive support was brought under the provincial, not federal, 

legislation. It is the Respondent’s position that the interpretation of the provincial FLA is 

not a matter of national importance. The statutory authority of British Columbia Courts to 

make an order for retroactive support under the FLA when the application is brought after 

the child is no longer “a child of the marriage” is settled in Dring. A decision on the 

interpretation of the FLA will have no binding effect on other provinces, their interpretation 

of the Divorce Act, or their interpretation of their own provincial acts.

27. In D.B.S. the Supreme Court of Canada makes clear that when support is being sought 

according to a statutory regime, the statute itself must provide for this possibility. Whether 

a judge has been granted statutory authority to make an order is a matter of interpretation 

of the relevant statute, in this case, the FLA. Justice Bastarache noted this several times 

throughout his reasons in D.B.S., most notably in the following passage:

11 BCSC Reasons at para. 29 

https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca435/2018bcca435.html?autocompleteStr=dring%20v.%20gheyle&autocompletePos=1
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-128/latest/rsbc-1996-c-128.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca435/2018bcca435.html?autocompleteStr=dring%20v.%20gheyle&autocompletePos=1
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc887/2017bcsc887.html?autocompleteStr=graydon%20v.%20mi&autocompletePos=1
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... I will merely state that a person for whom support is being requested is obviously 

able to apply under any applicable statutory regime that provides for such an 

award.  It then becomes a matter of statutory interpretation to determine whether 

retroactive support is contemplated by that statutory regime, keeping in mind that 

the provinces are never bound to mirror the statutory regime enacted by 

Parliament.12 

28. Although provincial statutes vary from province to province, the issue of retroactive support 

for children who have ceased to be children of the marriage under the Divorce Act was 

resolved by Justice Batarache in D.B.S. unequivocally and still governs. Since D.B.S. – with 

one exception being Colucci – neither the Supreme Court of Canada, nor any Court of 

Appeal interpreting its provincial legislation or the Divorce Act, has held that the court has 

jurisdiction to make a retroactive support order for a child who is no longer a child under 

the appropriate legislation.

29. There is an exception to the rule in D.B.S. – the “Henry exception” – which triggers the 

jurisdiction of the court in circumstances where a support payor is compelled by legal 

process to disclose financial information at a point in time when the child remains a child 

of the marriage for support purposes. One of the four cases considered in D.B.S. was Henry 

wherein the Court in D.B.S. set out the jurisdictional exception. The Henry exception does 

not apply to the within action as the orders for disclosure where made after the application 

was originally filed in December 2014.

30. It is the Respondent’s position that the Ontario Court of Appeal in Colucci effectively 

nullifies the Henry exception in Ontario by allowing a variation after the child became an 

adult without any prior formal step. The Court wrote:

[12] One of the four cases decided together with D.B.S., Henry v. Henry, 
involved an application for retroactive variation of a child support order. At the time 
the notice of motion to vary was filed, the eldest child was no longer a child of the 
marriage. The Supreme Court held, at para. 150, that as the Notice to 
Disclose/Notice of Motion had been served while that child still was a child of the 
marriage, there was jurisdiction to entertain the application. That might suggest that 
there would have been no jurisdiction had the proceedings not been initiated while 
the child was still a child of the marriage, but the court did not directly consider or 
decide that point. In some cases, including the case at bar, trial level judges have 
held that D.B.S. governs and declined to vary child support orders after the children

12 D.B.S. at para. 87 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
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are no longer “children of the marriage”: see Giroux v. Mueller, 2013 ONSC 

246 (CanLII), [2013] O.J. No. 90; Durso v. Mascherin, 2013 ONSC 

6522 (CanLII), [2013] O.J. No. 4803; Noseworthy v. Noseworthy (2011), 313 Nfld. 

& P.E.I.R. 1 (N.L.S.C.); Boomhour v. Huskinson (2008), 2008 CanLII 26261 (ON 

SC), 54 R.F.L. (6th) 297 (Ont. Sup. Ct.); Krivanek v. Krivanek (2008), 2008 CanLII 

44732 (ON SC), 56 R.F.L. (6th) 390 (Ont. Sup. Ct.); Haavisto v. Haavisto, 2008 

SKQB 446 (CanLII), 325 Sask. R. 82; Millar v. Millar, 2007 SKQB 

25 (CanLII), 292 Sask. R. 316. 

[13] There is, however, a strong line of conflicting authority supporting the view 
that given the different wording and purpose of s. 17(1), the test for jurisdiction to 
vary differs from the test for jurisdiction to make an original order under s. 15.1(1).

[14] I am more persuaded by this line of authority. The leading and most 
carefully reasoned decision is Buckingham v. Buckingham, 2013 ABQB 
155 (CanLII), 554 A.R. 256 [(“Buckingham”)], where Strekaf J. concluded that 
both the wording of the statute and the principles of child support favoured 
distinguishing D.B.S. and interpreting s. 17(1) to allow a court to vary a child 
support order even though the children are no longer children of the marriage. The 
reasoning in Buckingham has been followed in a number of Ontario trial level 
decisions under the Divorce Act: Timmers v. Timmers, 2016 ONSC 306; Charron

v. Dumais, 2016 ONSC 7491 (CanLII), [2016] O.J. No. 6235; Lemay c.

Longpré, 2014 ONCS 5107 (CanLII), 2014 ONSC 5107, 68 R.F.L. (7th) 365. 

Courts have also retained jurisdiction on the basis that the payor parent’s deliberate 

absence or deception prevented the recipient from applying for a variation while the 

child was still a “child of the marriage”: George v. Gayed, 2014 ONSC 

5360(CanLII), [2014] O.J. No. 4383; Simone v. Herres, 2011 ONSC 

1788 (CanLII), [2011] O.J. No. 1626. 

31. The Respondent submits that jurisprudence of British Columbia, and other provinces, does

not accord with Justice Sharpe’s conclusion in Colucci. Importantly, the decision of Justice

Strekaf in Buckingham was the foundation of Justice Sharpe’s decision in Colucci;

however, Buckingham not only pre-dated the Alberta Court of Appeal’s decision in Calver

v. Calver, 2014 ABCA 63 (“Calver”), but was also a lower court decision.

32. The Alberta Court of Appeal considered the issue in Calver. The recipient mother sought

to vary the child support provisions of an interim consent child support order from 2004 for

an adult child on the basis of a mutual disclosure obligation in a Divorce Order. The mother

argued that this brought her within the Henry exception:

[32] The mother’s argument overlooks the fact that the Divorce Act is an

application-based regime: [D.B.S.] at para 56. The Henry exception is

understandable when viewed from this perspective. The same could be said of any

https://www.canlii.org/en/on/onsc/doc/2013/2013onsc246/2013onsc246.html
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc246/2013onsc246.html
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc6522/2013onsc6522.html
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc6522/2013onsc6522.html
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii26261/2008canlii26261.html
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii26261/2008canlii26261.html
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii44732/2008canlii44732.html
https://www.canlii.org/en/on/onsc/doc/2008/2008canlii44732/2008canlii44732.html
https://www.canlii.org/en/sk/skqb/doc/2008/2008skqb446/2008skqb446.html
https://www.canlii.org/en/sk/skqb/doc/2008/2008skqb446/2008skqb446.html
https://www.canlii.org/en/sk/skqb/doc/2007/2007skqb25/2007skqb25.html
https://www.canlii.org/en/sk/skqb/doc/2007/2007skqb25/2007skqb25.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html#sec17subsec1_smooth
http://canlii.ca/t/52f27#sec15.1subsec1
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb155/2013abqb155.html
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb155/2013abqb155.html
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb155/2013abqb155.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html#sec17subsec1_smooth
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb155/2013abqb155.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/on/onsc/doc/2016/2016onsc7491/2016onsc7491.html
https://www.canlii.org/en/on/onsc/doc/2016/2016onsc7491/2016onsc7491.html
https://www.canlii.org/fr/on/onsc/doc/2014/2014oncs5107/2014oncs5107.html
https://www.canlii.org/fr/on/onsc/doc/2014/2014oncs5107/2014oncs5107.html
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc5360/2014onsc5360.html
https://www.canlii.org/en/on/onsc/doc/2014/2014onsc5360/2014onsc5360.html
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc1788/2011onsc1788.html
https://www.canlii.org/en/on/onsc/doc/2011/2011onsc1788/2011onsc1788.html
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb155/2013abqb155.html
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb155/2013abqb155.html
https://www.canlii.org/en/ab/abca/doc/2014/2014abca63/2014abca63.html?autocompleteStr=Calver%20v.%20Cal&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2014/2014abca63/2014abca63.html?autocompleteStr=Calver%20v.%20Cal&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2014/2014abca63/2014abca63.html?autocompleteStr=Calver%20v.%20Cal&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2014/2014abca63/2014abca63.html?autocompleteStr=Calver%20v.%20Cal&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
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other application to enforce a disclosure obligation, for example, an application for 

contempt of previous court orders imposing such obligations. Simply put, such 

applications may be pre-requisites to an application for retroactive support, since 

without the necessary information a payee will lack the basis for seeking retroactive 

support. 

[33] As the parties acknowledged, disclosure obligations in support orders are the 
norm now. They are mandated by the Alberta Rules of Court, Alta Reg 124/2010: 
see Rule 12.53 and forms FL-26 and FL-27. The position urged upon the Court by 
the mother ignores the application-based nature of the Divorce Act. It would 
undercut the very foundation of [D.B.S.], which is that retroactive support will not 
generally be awarded for someone who is not a child of the marriage at the time of 
the application. Expanding the Henry exception as proposed by the mother would 
disentitle a person to retroactive support in only the rarest of circumstances, thus 
making the basic approach taken in [D.B.S.] an exception rather than the general 
rule.

33. The Saskatchewan Court of Appeal considered the issue of retroactive support for former 

children of the marriage/relationship under the Divorce Act in Hnidy v. Hnidy, 2017 SKCA 

44 (“Hnidy”). Paragraphs 61 to 88 of Hnidy provide an in-depth analysis referencing initial 

applications, variations, and applications under both the Divorce Act and provincial 

legislation. Justice Wilkinson identified the application-based nature of both the federal and 

provincial support regimes and referenced appellate decisions in Alberta, Manitoba, Nova 

Scotia and British Columbia in finding that, save for the Henry exception, a court can only 

make retroactive child support orders in where the child remains a child of the marriage at 

the material time, which is the time of the application:

[69] Federal and provincial support regimes are, by their nature, application-based. 
Except where a court is seized of a divorce or separation matter, a court’s 
jurisdiction over child support payments arises only on application. Support 
obligations are only enforceable once an application has been made (D.B.S. at para

56).13

… 

[74] A number of appellate decisions have addressed the question of jurisdictional

limits in applications for retroactive statutory support, whether original or by way

of variation, where relief was sought after a child had ceased to be a child for support

purposes. These include Calver; Semancik v Saunders, 2011 BCCA

264 (CanLII), 19 BCLR (5th) 219 [Semancik]; Daoust v Alberg, 2016 MBCA

24(CanLII), 71 RFL (7th) 274 [Daoust]; Selig v Smith, 2008 NSCA 54 (CanLII), 56

13 Hnidy at para. 69 

https://www.canlii.org/en/ab/laws/regu/alta-reg-124-2010/latest/alta-reg-124-2010.html
https://www.canlii.org/en/ab/laws/regu/alta-reg-124-2010/latest/alta-reg-124-2010.html#sec12.53_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/sk/skca/doc/2017/2017skca44/2017skca44.html?autocompleteStr=Hnidy%20v.%20Hnidy&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2017/2017skca44/2017skca44.html?autocompleteStr=Hnidy%20v.%20Hnidy&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2017/2017skca44/2017skca44.html?autocompleteStr=Hnidy%20v.%20Hnidy&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2017/2017skca44/2017skca44.html?autocompleteStr=Hnidy%20v.%20Hnidy&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ab/abca/doc/2005/2005abca5/2005abca5.html?autocompleteStr=henry%20v.%20henry%202005&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2014/2014abca63/2014abca63.html?autocompleteStr=Calver%20v.%20Cal&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2011/2011bcca264/2011bcca264.html
https://www.canlii.org/en/bc/bcca/doc/2011/2011bcca264/2011bcca264.html
https://www.canlii.org/en/bc/bcca/doc/2011/2011bcca264/2011bcca264.html
https://www.canlii.org/en/mb/mbca/doc/2016/2016mbca24/2016mbca24.html
https://www.canlii.org/en/mb/mbca/doc/2016/2016mbca24/2016mbca24.html
https://www.canlii.org/en/mb/mbca/doc/2016/2016mbca24/2016mbca24.html
https://www.canlii.org/en/ns/nsca/doc/2008/2008nsca54/2008nsca54.html
https://www.canlii.org/en/sk/skca/doc/2017/2017skca44/2017skca44.html?autocompleteStr=Hnidy%20v.%20Hnidy&autocompletePos=1
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RFL (6th) 8 [Selig]; and Hall v Hall, 2011 SKCA 86(CanLII), 337 DLR (4th) 

89 [Hall].14 

34. Respectfully, Justice Sharpe in Colucci overlooked the most important point of law: that

child support regimes in Canada are “application-based”. The Applicant submits that the

Ontario Court of Appeal ought to have considered Calver and Hnidy cases, particularly in

light of its strong reliance on the lower court decision of Buckingham. The principles set

out in Calver are irreconcilable with those discussed in Buckingham. In Buckingham,

Justice Strekaf found it necessary to engage a statutory interpretation with respect to

retroactive variations on the basis that there is no explicit discussion, interpretation or

analysis of s. 17(1)(a) in D.B.S. with respect to the jurisdictional issue. At paragraph 57,

Justice Strekaf concludes that “the Supreme Court of Canada did not intend to create such

a strict limitation on application for retroactive variation of an existing child support order.”

35. However, Justice Strekaf did not address Justice Bastarache’s important recognition that “it

will not always be possible for a court to enforce an unfulfilled child support obligation by

the payor parent because of the limited enforcement jurisdiction of courts as conferred by

statute.”15

36. In Dring, the Court considered and rejected the argument in Colucci that the Supreme Court

of Canada did not directly consider whether a court had jurisdiction to hear an application

to vary a child support order after the children are no longer children of the marriage. In

rejecting this argument, Madam Justice Saunders wrote for the majority:

[86] With respect, I cannot agree that Justice Bastarache did not directly consider

or decide the point in D.B.S. I set out again para. 150 of D.B.S.:

[150] I would add that the eldest child affected by Rowbotham J.’s order

was no longer a child of the marriage when the Notice of Motion for

retroactive support was filed. In the circumstances of this appeal, however,

this fact has no effect on the jurisdiction of the court to make a retroactive

child support order under the Divorce Act. Because Mr. Henry did not

disclose his income increases to Ms. Henry earlier, she was compelled to

serve him with a Notice to Disclose/Notice of Motion in order to ascertain

his income for the years relevant to this appeal. This formal legal procedure,

contemplated in the Guidelines and a necessary antecedent to the present

14 Hnidy at para. 74 
15 D.B.S. at para. 90 

https://www.canlii.org/en/ns/nsca/doc/2008/2008nsca54/2008nsca54.html
https://www.canlii.org/en/ns/nsca/doc/2008/2008nsca54/2008nsca54.html
https://www.canlii.org/en/sk/skca/doc/2011/2011skca86/2011skca86.html
https://www.canlii.org/en/sk/skca/doc/2011/2011skca86/2011skca86.html
https://www.canlii.org/en/sk/skca/doc/2011/2011skca86/2011skca86.html
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ab/abca/doc/2014/2014abca63/2014abca63.html?autocompleteStr=Calver%20v.%20Cal&autocompletePos=1
https://www.canlii.org/en/sk/skca/doc/2017/2017skca44/2017skca44.html?autocompleteStr=Hnidy%20v.%20Hnidy&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb155/2013abqb155.html
https://www.canlii.org/en/ab/abca/doc/2014/2014abca63/2014abca63.html?autocompleteStr=Calver%20v.%20Cal&autocompletePos=1
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb155/2013abqb155.html
https://www.canlii.org/en/ab/abqb/doc/2013/2013abqb155/2013abqb155.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html#sec17subsec1_smooth
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/bc/bcca/doc/2018/2018bcca435/2018bcca435.html?autocompleteStr=dring%20v.%20gheyle&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/laws/regu/sor-97-175/latest/sor-97-175.html
https://www.canlii.org/en/sk/skca/doc/2017/2017skca44/2017skca44.html?autocompleteStr=Hnidy%20v.%20Hnidy&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
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appeal, sufficed to trigger the jurisdiction of the court under the Divorce Act. 

Because it was completed prior to the time the eldest child ceased being a 

child of the marriage, the court was able to make a retroactive order for this 

daughter. [Emphasis added.] 

[87] This excerpt makes clear that the jurisdiction to make a retroactive award was

triggered because of the application that had been brought to compel Mr. Henry to

disclose his income while the daughter in question was still a child. It is important

to remember that D.B.S. was intended to provide guidance to lower courts in

dealing with retroactive applications. If the existence of a prior order was

all that was necessary to trigger the court’s jurisdiction, Justice Bastarache would

surely have said so. The court in Colucci acknowledges that para. 150

of D.B.S. might suggest there would have been no jurisdiction had the proceedings

not been initiated while the child was still a child of the marriage. In

my respectful opinion, there is no other conclusion that can be drawn

from that paragraph. I cannot agree that D.B.S. did not directly consider and decide

the point.

37. The Respondent submits that while the Ontario Court of Appeal’s decision in Colucci is

not harmonious with the appellate courts of British Columbia, Saskatchewan, Nova Scotia, 

Alberta, and Manitoba, the decision is flawed for the reasons set out above. Furthermore, 

while the Court in Colucci may have come to a different conclusion with respect its analysis 

of retroactive support under the federal Divorce Act, the within action is strictly limited to 

an analysis of the Court’s jurisdiction the provincial FLA.  On this point, Justice 

Batarasche in D.B.S. reiterates the division of powers:

51…  The parties do not dispute that Alberta courts, under the Parentage and 

Maintenance Act, have the discretion to adopt the paradigm espoused by the federal 

regime.  However, I cannot support a general approach that purports to follow 

the Guidelines whenever a court’s discretion under applicable provincial law is 

invoked.  A provincial legislature that affords its courts discretion in determining 

child support matters is not offering them carte blanche to render support orders 

pursuant to another legislature’s will.  To read a grant of discretion in this way 

would offend principles of statutory interpretation as well as the division of powers 

enshrined in the Constitution. 

52   The provincial power to regulate child support matters in contexts not involving 

divorce must therefore remain unfettered.  While it is desirable that the federal and 

provincial governments treat children of married and unmarried parents the same, 

this does not mean that the Guidelines should trump the legislative will of the 

provinces.  To the contrary, symmetry for married and unmarried parents can be 

achieved both ways:  provinces may choose to adopt the federal regime, but 

Parliament may also decide to accept provincial solutions.  Accordingly, 

the Divorce Act presently ensures consistency within the province by allowing 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-1/latest/rsa-2000-c-p-1.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-1/latest/rsa-2000-c-p-1.html
https://www.canlii.org/en/ca/laws/regu/sor-97-175/latest/sor-97-175.html
https://www.canlii.org/en/ca/laws/regu/sor-97-175/latest/sor-97-175.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
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certain provincial regimes to apply to divorces within the province:  s. 2(5).  It is 

not for courts to take it upon themselves to create a single, national system of child 

support. 

53   Thus, within constitutional limits, provincial governments are free to adopt a 

different approach than the one found in the Divorce Act and in the Guidelines. 

54 … Thus, under the federal scheme, a payor parent who does not increase his/her 

child support payments to correspond with his/her income will not have fulfilled 

his/her obligation to his/her children.  However, provinces remain free to espouse a 

different paradigm.  When an application for retroactive support is made, therefore, 

it will be incumbent upon the court to analyze the statutory scheme in which the 

application was brought. 

38. In conclusion, the Respondent submits that the law on the issue of jurisdiction of the Court

under the Divorce Act on applications for retroactive support for children who, at the time 

of the application are no longer “children of the marriage” was settled in D.B.S. and the 

courts of British Columbia have adopted the same principles under the FLA. Therefore, the 

matter is not of national importance and the leave to appeal ought to be denied.

PART IV – SUBMISSIONS CONCERNING COSTS 

39. The Respondent is seeking an order of costs in the event the Applicant’s Application for

Leave to Appeal is denied.

40. Aside from the issue of the Court’s jurisdiction to make an order for retroactive child

support when the application is brought after the child ceases to be a “child of the marriage”,

the Respondent appealed the Trial Judgment on the basis that the Trial Judge misapplied

the rule in D.B.S. by:

a. According too much deference to the Applicant’s reasons for the considerable delay

in making the application;

b. Improperly assessing the blameworthy conduct of the Applicant;

c. According insufficient weight to the hardship it would cause to the Applicant to

order a retroactive award of 12 years, thereby wholly depriving him of any

expectation of certainty; and

d. Failing to consider what benefit the child would receive considering the child is no

longer a child of the marriage.

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html#sec2subsec5_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/laws/regu/sor-97-175/latest/sor-97-175.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-3-2nd-supp/latest/rsc-1985-c-3-2nd-supp.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/sbc-2011-c-25.html
https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
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41. The Supreme Court of British Columbia did not consider the Respondent’s additional 

grounds of appeal as the Court found that the Respondent’s appeal was successful on the 

issue of jurisdiction.16 Should the Applicant be granted leave to appeal the jurisdiction issue 

and ultimately successful in having the judgment of the British Columbia Court of Appeal 

overturned, the other issues under appeal would still need to be considered by the Supreme 

Court of British Columbia. This will not only prolong the litigation, but the Respondent 

will incur additional legal expenses for which the Applicant likely will not be able to 

compensate him for.

42. Despite being successful on the first appeal to the Supreme Court of British Columbia, 

Madam Justice Young exercised her discretion in disallowing costs of the appeal to the 

Respondent. The British Columbia Court of Appeal’s decision was silent on the issue of 

costs and the parties are currently in the process of providing written submissions to the 

Court of Appeal to address the appeal costs.

43. The Respondent has incurred significant legal expenses in bringing a successful appeal to 

the Supreme Court of British Columbia and defending an appeal to the British Columbia 

Court of Appeal. Given the Supreme Court’s ruling in D.B.S., the appellate decisions of 

British Columbia, Alberta, Saskatchewan, Manitoba and Nova Scotia, and significant 

issues with the Colucci decision, it is respectfully submitted that the Applicant’s appeal has 

little chance of success. Therefore, the Respondent ought not to bear the legal costs of 

defending the Applicant’s Application for Leave to Appeal and ought to be awarded costs.

44. Lastly, in the within case, the Applicant’s right to receive child support for all material 

times was subrogated to the Ministry under the former s. 18(d) of the EAPD Reg. Any child 

support payments made by the Respondent would have been deducted from the Applicant’s 

assistance support. As such, none of the alleged arrears would have been payable to the 

Applicant in any event, and there would have been no net benefit to the Applicant pursuing 

the arrears at the material time.  The Applicant is seeking a windfall from the Respondent 

by chasing funds that were not payable to her at the material time.

16 BCSC Reasons at para. 78 

https://www.canlii.org/en/ca/scc/doc/2006/2006scc37/2006scc37.html?autocompleteStr=dbs&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2017/2017onca892/2017onca892.html?autocompleteStr=Colucci%20v.%20Colucci&autocompletePos=1
https://www.canlii.org/en/bc/laws/regu/bc-reg-265-2002/116174/bc-reg-265-2002.html#history
https://www.canlii.org/en/bc/laws/regu/bc-reg-265-2002/116174/bc-reg-265-2002.html#history
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc887/2017bcsc887.html?autocompleteStr=graydon%20v.%20mi&autocompletePos=1
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FAMILY LAW ACT, SBC 2011, c. 25 

Determining child support 

150    (1)  If a court makes an order respecting child support, the amount of child support must 
be determined in accordance with the child support guidelines. 

(2) Despite subsection (1), a court may order child support in an amount different from
that required by the child support guidelines if

(a) the parties consent under section 219 [persons may consent to order being
made] or have an agreement respecting child support, and

(b) the court is satisfied that reasonable arrangements have been made for the
support of the child.

(3) The court must consider the child support guidelines for the purposes of subsection
(2), but must not consider arrangements made for the support of the child to be
unreasonable only because the amount required under the child support guidelines differs
from those arrangements.

(4) Despite subsection (1), a court may order child support in an amount different from
that required by the child support guidelines if satisfied that

(a)an agreement or order respecting the financial duties of the parents or guardians
or the division or transfer of property, other than an agreement respecting child
support, benefits the child directly or indirectly, or that special provisions have
otherwise been made for the benefit of the child, and

(b)applying the child support guidelines would be inequitable on consideration of
the agreement, order or special provisions.

(5) If a court makes an order respecting child support in an amount different from that
required under the child support guidelines, it must give reasons for doing so.

Changing, suspending or terminating orders respecting child support 

152    (1)  On application, a court may change, suspend or terminate an order respecting child 
support, and may do so prospectively or retroactively. 

(2) Before making an order under subsection (1), the court must be satisfied that at least
one of the following exists, and take it into consideration:

(a) a change in circumstances, as provided for in the child support guidelines, has
occurred since the order respecting child support was made;
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(b)  evidence of a substantial nature that was not available during the previous 
hearing has become available; 

(c)  evidence of a lack of financial disclosure by a party was discovered after the 
last order was made. 

DIVORCE ACT, RSC 1985, c. 3 (2nd Supp.) 
 
Child support order  Ordonnance alimentaire au profit d’un 

enfant 
 

15.1 (1) A court of competent jurisdiction 
may, 
on application by either or both spouses, make 
an order requiring a spouse to pay for the 
support of any or all children of the marriage. 

15.1 (1) Sur demande des époux ou de l’un 
d’eux, le tribunal compétent peut rendre une 
ordonnance enjoignant à un époux de verser 
une prestation pour les aliments des enfants à 
charge ou de l’un d’eux. 
 

Order for variation, rescission or 
suspension  
 

Ordonnance modificative 
 

17 (1) A court of competent jurisdiction may 
make an order varying, rescinding or 
suspending, prospectively or retroactively, 
 
(a) a support order or any provision thereof on 
application by either or both former spouses 
 

17 (1) Le tribunal compétent peut rendre une 
ordonnance qui modifie, suspend ou annule, 
rétroactivement ou pour l’avenir : 
 
a) une ordonnance alimentaire ou telle de ses 
dispositions, sur demande des ex-époux ou de 
l’un d’eux 

 
 

 

DOUCMENTS IN SUPPORT 

Order of the Honorable Judge Woods made May 15, 2012, Royster v. Michel et al., Port 

Coquitlam Registry No. 3319 (B.C.P.C.) at paras. 1 & 2  

Order of the Honorable Judge G. Smith made September 26, 2016, Graydon v. Michel, Port 

Coquitlam Registry No. 3319 (B.C.P.C.) at paras. 1 & 2 


	Response to Application for Leave to Appeal (Suitable for Posting)
	Table of Contents
	PART I - Overview, Statement of Facts and Judgments
	A.  Overview:  Case Raises No Issue of Public Importance
	B.  Statement of Facts
	C  British Columbia Provincial Court
	D.  The Supreme Court of British Columbia
	E.  The Court of Appeal of British Columbia

	PART II - Statement of Questions in Issue
	PART III - Statement of Argument
	PART IV - Submissions Concerning Costs
	PART V- Nature of Orders Sought
	PART VI - Table of Authorities
	PART VII - Legislation





