
S.C.C. File No.:     

 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA) 

 

BETWEEN: 

 

DANELLE MICHEL 

Applicant 

(Appellant) 

AND: 

SEAN GRAYDON 

Respondent 

(Respondent) 

 

 

MEMORANDUM OF ARGUMENT OF THE APPLICANT, 

DANELLE MICHEL 
 (Pursuant to Rule 25(1)(c) of the Rules of the Supreme Court of Canada) 
 

 

Counsel for the Applicant:      Ottawa Agent for the Applicant: 

Peter Mennie         Michael J. Sobkin 

Westside Family Law        Barrister & Solicitor 

504-1367 W Broadway       331 Somerset Street West 

Vancouver, BC V6H 4A7       Ottawa, ON K2P 0J8 

Tel.: (604) 734-7911        Tel.: (613) 282-1712 

Fax: (604) 734-6366        Fax.: (613) 288-2896 

pmennie@westsidefamilylaw.ca     msobkin@sympatico.ca 

 

Counsel for the Respondent: 

Ryan Dueckman 
Centra Lawyers LLP 

102-20110 Lougheed Highway 

Maple Ridge, BC V2X 2P7 

Tel.: (604) 463 8890 

Fax: (604) 463 6760 

rdueckman@centralawyers.ca

mailto:rdueckman@centralawyers.ca


 
 

Table of Contents 

Table of Contents ........................................................................................................................ - 0 - 

PART I – STATEMENT OF FACTS ......................................................................................... - 1 - 

A. Overview ...................................................................................................................... - 1 - 

B. Background Facts ......................................................................................................... - 2 - 

C. British Columbia Provincial Court ............................................................................... - 3 - 

D. British Columbia Supreme Court ................................................................................. - 4 - 

E. British Columbia Court of Appeal ............................................................................... - 4 - 

PART II – STATEMENT OF THE QUESTIONS IN ISSUE ................................................... - 4 - 

PART III – STATEMENT OF ARGUMENT ............................................................................ - 4 - 

A. Conflicting Appellate Authorities ................................................................................ - 4 - 

F. Underlying Issue is One of Public Importance ............................................................ - 7 - 

PART IV – SUBMISSIONS CONCERNING COSTS .............................................................. - 8 - 

PART V – ORDER REQUESTED ............................................................................................ - 8 - 

PART VI - TABLE OF AUTHORITIES ................................................................................... - 9 - 

PART VII - LEGISLATION .................................................................................................... - 10 - 

 

 

  



- 1 - 

 
PART I – STATEMENT OF FACTS 

A. Overview 

1. The Applicant seeks leave to determine whether a court has jurisdiction to make a 

retroactive child support award where the application is made after the child has ceased to be a 

child of the marriage.   

2. To answer this question, it will be necessary to resolve conflicting lines of appellate 

authority across Canada concerning the proper interpretation of this Court’s decision in D.B.S. v. 

S.R.G.
1
 In DBS, this Court held that an application was a “necessary antecedent” to a child 

support award under the federal Divorce Act.
2
 At issue in the proposed appeal is whether this 

holding applies only to original applications for child support, or also to applications to 

retroactively vary child support awards.  

3. Appellate courts in Alberta, Saskatchewan, Manitoba, and Nova Scotia have held that there 

is no jurisdiction to make a retroactive child support award if the application is made after the 

child has ceased to be a “child of the marriage”.
3
 This line of authorities holds that an application 

is a necessary antecedent to a child support award, and an application may only be made when a 

child is still dependent. A failure to apply for retroactive support while the child is still 

dependent is therefore a complete bar.  

4. By contrast, the Ontario Court of Appeal has held that there is jurisdiction to make a 

retroactive award after the child has become independent. In Colucci v. Colucci, the Ontario 

Court of Appeal drew a distinction between an original application for child support and a 

variation application, and found that only an original application must be made when the child is 

still dependent. Justice Sharpe noted that absolving a payor parent of responsibility once the 

child was independent would create a “perverse incentive” for payor parents to conceal any 

increases to their income to avoid higher child support obligations.
4
  

5. In British Columbia, a five-judge panel of the Court of Appeal recently released judgment in 

Dring v. Gheyle, where the Court split 3-2 on this issue. The three-judge majority in Dring, 

                                            
1
 D.B.S. v. S.R.G, 2006 SCC 37 (“DBS”). 

2
 DBS at para. 150. 

3
 Calver v. Calver, 2014 ABCA 63 (“Calver”); Daoust v. Alberg, 2016 MBCA 24 (“Daoust”); 

Hnidy v. Hnidy, 2017 SKCA 44 (“Hnidy”); Selig v Smith, 2008 NSCA 54 (“Selig”). 
4
 Colucci v. Colucci, 2017 ONCA 892 (“Colucci”) at para. 26.  
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relying on DBS, held there was no jurisdiction to make such an award and expressly declined to 

follow the reasoning in Colucci.
5
 The two-judge dissent, however, interpreted this Court’s 

decision in DBS differently and held that there was jurisdiction to make such an award.
6
  

6. In the case at bar (decided nine days after Dring), the British Columbia Court of Appeal 

stated that they were bound by Dring and dismissed the Applicant’s appeal.  

7. The lack of uniformity in this area of the law makes it an issue of public importance. 

Further, the issue underlying this appeal is itself of national and public importance. Parliament 

has set child support obligations in the Federal Child Support Guidelines. Justice Bastarache 

stated clearly in DBS that “incentives for payor parents to be deficient in meeting their 

obligations should be eliminated.”
7
 Whether it is beyond the jurisdiction of Canadian courts to 

remedy this deficiency merely because the payor’s child is now independent is clearly a matter 

of importance. 

8. Accordingly, the Applicant seeks leave to appeal so that this Court can clarify whether a 

court may order retroactive child support by varying an existing order if the application is made 

after the child has become independent.  

B. Background Facts 

9.  Danelle Michel and Sean Graydon began living together in a common law relationship in 

August 1990. She was 15 and he was 21. Their child, Alyssa Graydon, was born December 27, 

1991. The relationship ended in April 1994. Alyssa lived full-time with Ms. Michel. A Consent 

Order, dated March 29, 2001 and signed by both parties, states that Mr. Graydon must pay $341 

per month to Ms. Michel in child support. This amount was based on Mr. Graydon having an 

annual income of $39,852 per year.
8
  

10. Mr. Graydon paid $341 per month until Alyssa finished her education. However, during this 

period, Mr. Graydon’s income was considerably higher than $39,852:
9
 

                                            
5
 Dring v. Gheyle, 2018 BCCA 435 (“Dring”) at paras. 79 and 90 (Applicant’s Leave Book 

(“ALB”), Tab 4A). 
6
 Dring at paras. 184-189. 

7
 DBS at para. 4. 

8
 Graydon v Michel, 2017 BCSC 887 (“BCSC Reasons”) at paras. 4-5 (ALB, Tab 2C). 

9
 BCSC Reasons at para. 33. 
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Year Mr. Graydon’s Income Child Support Amount 

2001 $45,580 $416 

2002 $48,202 $441 

2003  $48,582 $444 

2004 $17,218 $137 

2005 $39,905 $363 

2006 $79,440 $743 

2007 $71,994 $672 

2008 $60,960 $565 

2009 $68,249 $636 

2010 $63,293 $587 

2011 $65,959 $614 

2012 $58,692 $543 

 

C. British Columbia Provincial Court 

11. The parties appeared before Judge Smith at the British Columbia Provincial Court on 

September 26, 2016. Neither party was represented at this time. Judge Smith released reasons for 

judgment on the same day.  

12. Judge Smith made the following unappealed findings of fact:
10

 

a. Mr. Graydon was  aware of the need to vary his child support payments according to 

his income; 

b. Alyssa had missed educational opportunities because of Mr. Graydon’s 

underpayment; 

c. Mr. Graydon had personally profited from his blameworthy conduct at the expense of 

his daughter and former partner; and 

                                            
10

 Graydon v. Michel, (26 September 2016), Port Coquitlam Registry No. 3319 (B.C.P.C.) at 

paras. 15-17, 26, 37, and 47 (ALB, Tab 2A).  
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d. Mr. Graydon had underpaid child support by roughly $23,000.  

13. Judge Smith ordered Mr. Graydon to pay $23,000 in retroactive child support, half payable 

to Ms. Michel and half payable to Alyssa.  

D. British Columbia Supreme Court 

14. Mr. Graydon retained counsel and appealed to the British Columbia Supreme Court. Justice 

Young held that courts have no jurisdiction to grant an application for retroactive support for a 

person who is no longer a child at the date of the application.
11

 In the result, Justice Young set 

aside the order for retroactive child support.  

E. British Columbia Court of Appeal 

15. Both parties were represented on appeal at the British Columbia Court of Appeal. The Court 

released judgment in Graydon v. Michel nearly eleven months after the oral hearing. No single 

justice authored the judgment, rather reasons were given “of the Court.”  

16. Justices Willcock, Savage, and Hunter cited Dring and dismissed Ms. Michel’s appeal.
12

 In 

Dring, Justice Hunter and Justice Willcock were the two dissenting judges of the five-judge 

panel. Both held that courts should have jurisdiction to vary an existing child support order and 

award retroactive child support regardless of when the application was made.  

PART II – STATEMENT OF THE QUESTIONS IN ISSUE 

17. The applicant seeks clarification on the following issue: whether a court has jurisdiction to 

make a retroactive child support award where the application is made after the child has ceased 

to be a child of the marriage.   

PART III – STATEMENT OF ARGUMENT 

A. Conflicting Appellate Authorities 

31. Different appellate courts have come to different conclusions on whether a court has 

jurisdiction to make a retroactive child support award where the application is made after the 

child has become independent.  

                                            
11

 BCSC Reasons at para. 23 (ALB, Tab 2C).  
12

 Graydon v. Michel, 2018 BCCA 449 at para. 2 (ALB, Tab 2E).  
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32. In DBS, Justice Bastarache outlined the “Henry exception” to the general rule that no orders 

for retroactive child support may be made when the child is not a child of the marriage:  

I would add that the eldest child affected by Rowbotham J.’s order was no 

longer a child of the marriage when the Notice of Motion for retroactive support 

was filed.  In the circumstances of this appeal, however, this fact has no effect 

on the jurisdiction of the court to make a retroactive child support order under 

the Divorce Act.  Because Mr. Henry did not disclose his income increases to 

Ms. Henry earlier, she was compelled to serve him with a Notice to 

Disclose/Notice of Motion in order to ascertain his income for the years relevant 

to this appeal.  This formal legal procedure, contemplated in the Guidelines and 

a necessary antecedent to the present appeal, sufficed to trigger the jurisdiction 

of the court under the Divorce Act.  Because it was completed prior to the time 

the eldest child ceased being a child of the marriage, the court was able to make 

a retroactive order for this daughter.
13

 

33. The courts of appeal in Alberta (Calver), Saskatchewan (Hnidy), Manitoba (Daoust), and 

Nova Scotia (Selig) cite the passage noted above in DBS for the proposition that an application, 

made when the child is still dependent, is a “necessary antecedent” for a court to assume 

jurisdiction to make a retroactive child support award.
14

 These courts have held that there is no 

jurisdiction to make a retroactive child support award if the child is not dependent at the time of 

the application.  

34. The Ontario Court of Appeal in Colucci came to the opposite conclusion in considering an 

application to vary child support retroactively under the Divorce Act. The Court drew a 

distinction between an original application under section 15 and a variation application under 

section 17. The Court held that DBS had not opined on variation applications under section 17.
15

  

35. Justice Sharpe, writing for the Court, concluded that section 17 of the Divorce Act gave 

courts the jurisdiction to make retroactive awards even where the application was brought after 

the child had become independent. He further noted that this interpretation was consistent with 

the principles of child support: 

…a regime that gave payor parents immunity after the children ceased to be children 

of the marriage would create a perverse incentive. If the payor parent is to be 

absolved from responsibility once the children cease to be “children of the 

marriage”, the payor whose income increases might be encouraged not to respond to 

his or her increased obligations in the hope that the reciprocal spouse will delay 

                                            
13

 DBS at para. 150. 
14

 Calver at paras. 26-28; Hnidy at paras. 82-84; Daoust at paras. 3-6; Selig at paras. 23-24.  
15

 Colucci at paras. 11-12. 
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making an application for a variation increasing support until the children lose their 

status to avoid opening the door to an increased obligation.
16

 

36. The British Columbia Court of Appeal split 3-2 on this issue in Dring. Justice Goepel, 

concurred in by Justice Saunders and Justice Fenlon, held that DBS had already decided this 

point of law. Justice Goepel concluded that a court’s jurisdiction to order retroactive child 

support is dependent on a parent making the application while the child is still dependent.
17 

 

37. With respect to the Ontario Court of Appeal’s decision in Colucci, Justice Goepel held that 

“...Colucci is not consistent with D.B.S. or appellate authority in other jurisdictions. It is not 

binding on this Court and I would not follow it.”
18

 

38. Justice Hunter, concurred in by Justice Willcock, agreed with the majority’s result but 

disagreed with their reasoning. Justice Hunter started from the proposition that the jurisdiction to 

make a retroactive child support award depends on the enabling statute. As DBS concerned the 

Divorce Act, the Supreme Court of Canada had made no determination on jurisdiction under 

British Columbia’s Family Law Act to make retroactive awards.
19

  

39. Justice Hunter further noted that DBS had not decided this issue, stating that it was not clear 

whether Justice Bastarache turned his mind to the specific question of jurisdiction to order a 

retroactive variation on an existing child support order.
20

  

40. After a purposive and textual analysis of the enabling statute, Justice Hunter concluded that 

courts have jurisdiction under section 152 of British Columbia’s Family Law Act to make a 

retroactive order even if the application was filed after the child was no longer dependent.
21

  

41. Nicholas Bala, professor of family law at Queen’s University, has noted that there are now 

different courts taking different views on the issue of retroactive support. Professor Bala states 

that a Supreme Court of Canada decision on this issue would be ideal for the development of the 

law, including possible legislative reform.
22

  

                                            
16

 Colucci at para. 26.  
17

 Dring at paras. 81-89. 
18

 Dring at para. 79.  
19

 Dring at paras. 179-183. 
20

 Dring at para. 197. 
21

 Dring at paras. 136-173. 
22

 Ian Burns, “Scholar hopes Supreme Court takes up retroactive child support issue”, The 

Lawyer’s Daily (November 19, 2018) (ALB, Tab 4B).  
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42. The diverging appellate authorities, and the disagreement in Dring, demonstrate that this is 

an unsettled legal question. The lack of clarity on this issue requires the intervention of the 

Supreme Court of Canada.  

B. Underlying Issue is One of Public Importance 

43. Courts in British Columbia routinely refer to non-disclosure of income and assets as the  

“cancer” of family law litigation. Justice Fraser commented in Cunha v. Cunha that non-

disclosure: 

…discourages settlement or promotes settlements which are inadequate.  It increases 

the time and expense of litigation.  The prolonged stress of unnecessary battle may 

lead weary and drained women simply to give up and walk away with only a share of 

the assets they know about, taking with them the bitter aftertaste of a 

reasonably-based suspicion that justice was not done.  Non-disclosure also has a 

tendency to deprive children of proper support.
23

  

44. The precedent set by Dring encourages non-disclosure because parents in British Columbia 

who have underpaid child support will be absolved the moment their child becomes independent. 

This creates the “perverse incentive” noted in Colucci to conceal increases in income. Payor 

parents may deliberately choose to underpay child support in the hope that their increased 

income will remain undetected until their child becomes independent.  

45. Justice Hunter made this same point in Dring, stating that an interpretation that prevents a 

court from assuming jurisdiction to correct inadequate child support would run counter to the 

policy objective of ensuring children receive proper support.
24

 

46. Justice Sharpe in Colucci recognized that there are competing considerations in relation to 

child support orders. On the one hand, there are the important considerations of certainty, 

consistency, and finality. On the other hand, there is a need for flexibility and fairness in the 

process.  These considerations must be balanced.
25

 

47. In the Applicant’s submission, depriving a court of the ability to examine all of the 

circumstances of the case to decide whether it is appropriate to make a retroactive variation of a 

child support order does not achieve a fair balance.  The facts of this case demonstrate this. 

                                            
23

 Cunha v. Cunha (1994), 99 B.C.L.R. (2d) 93 (S.C.). 
24

 Dring at para. 154. 
25

 Colucci at para. 23. 
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48. The trial judge found that Mr. Graydon knowingly underpaid child support while Ms. 

Michel and Alyssa lived in a home which Mr. Graydon referred to as a "ghetto."
26

 However, as it 

stands on the present law in British Columbia, Mr. Graydon has profited from his wrongdoing 

without consequence. Ms. Michel and Alyssa have been left without a remedy.  

49. This Court stated in DBS that “the ultimate goal must be to ensure that children benefit from 

the support they are owed at the time when they are owed it. Any incentives for payor parents to 

be deficient in meeting their obligations should be eliminated.”
27

  

50. This case presents an opportunity for the Supreme Court of Canada to clarify DBS and 

ensure that recipient parents and children receive the proper amount of child support set by 

Parliament in the Federal Child Support Guidelines.  

PART IV – SUBMISSIONS CONCERNING COSTS 

51. The Applicant seeks costs in the cause of this leave application.  

PART V – ORDER REQUESTED 

52. The Applicant requests that leave to appeal be granted, with costs in the cause.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at the City of Vancouver, Province of British Columbia, this 25th day of January, 2019. 

            

    ________________________________ 

      Peter Mennie 

       Counsel for the Applicant  

                                            
26

 BCSC Reasons at para. 36 (ALB, Tab 2C). 
27

 DBS at para. 4. 
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PART VII - LEGISLATION 

FAMILY LAW ACT, SBC 2011, c. 25 

Orders respecting child support 

149 (1) Subject to subsection (3), on application by a person referred to in subsection (2), a court 

may make an order requiring a child's parent or guardian to pay child support to a designated 

person. 

(2) An application may be made by 

(a) a child's parent or guardian, 

(b) the child or a person acting on behalf of the child, or 

(c) if the right to apply for an order under this section is assigned to a minister under the 

Employment and Assistance Act or the Employment and Assistance for Persons with Disabilities 

Act, the minister to whom the right is assigned in the name of the government or the name of the 

person who made the assignment. 

(3) An order under subsection (1) may only be made against a stepparent if 

(a) the stepparent has a duty to provide for the child under section 147 (4) [duty to provide 

support for child], and 

(b) the stepparent and the child's parent are separated. 

 

Changing, suspending or terminating orders respecting child support 

152 (1) On application, a court may change, suspend or terminate an order respecting child 

support, and may do so prospectively or retroactively. 

(2) Before making an order under subsection (1), the court must be satisfied that at least one of 

the following exists, and take it into consideration: 

(a) a change in circumstances, as provided for in the child support guidelines, has occurred since 

the order respecting child support was made; 

(b) evidence of a substantial nature that was not available during the previous hearing has 

become available; 

(c) evidence of a lack of financial disclosure by a party was discovered after the last order was 

made.  
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DIVORCE ACT, RSC 1985, c. 3 (2

nd
 Supp.) 

 

Child support order Ordonnance alimentaire au profit d’un 

enfant 

15.1 (1) A court of competent jurisdiction may, 

on application by either or both spouses, make 

an order requiring a spouse to pay for the 

support of any or all children of the marriage. 

 

15.1 (1) Sur demande des époux ou de l’un 

d’eux, le tribunal compétent peut rendre une 

ordonnance enjoignant à un époux de verser 

une prestation pour les aliments des enfants à 

charge ou de l’un d’eux. 

Order for variation, rescission or suspension Ordonnance modificative 

17 (1) A court of competent jurisdiction may 

make an order varying, rescinding or 

suspending, prospectively or retroactively, 

(a) a support order or any provision thereof on 

application by either or both former spouses 

 

17 (1) Le tribunal compétent peut rendre une 

ordonnance qui modifie, suspend ou annule, 

rétroactivement ou pour l’avenir :  

a) une ordonnance alimentaire ou telle de ses 

dispositions, sur demande des ex-époux ou de 

l’un d’eux 

 

 


