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PART I- OVERVIEW AND FACTS 

1. For individuals disproportionately affected by police street checks, section 9 and 24(2) 

Charter rulings are a window into how the justice system understands or misunderstands their 

perspective about human dignity and freedom.  

2. The administration of justice’s knowledge about the realities of community or 

neighbourhood policing has increased since the ruling in R v Grant.1 It is now better understood 

across the country that pedestrian stops under the premise of neighbourhood policing have a 

disproportionate and negative effect on racialized persons and marginalized communities. The 

consequences of unlawful detentions are felt not only by criminal court defendants, but also by 

the countless innocent persons who are caught in the net of the police practice. The impact is a 

significant cost: the loss of human dignity that comes with an unequally free society, and the 

long-term distrust of the police and the administration of justice.  

3. The court constructed reasonable person2 that is used to assess whether there is a 

detention under the Canadian Charter of Rights and Freedoms (the “Charter”) should be 

clarified in light of what the justice system has come to know about the police practice of 

eliciting personal information from individuals in the absence of any reasonable suspicion. 

Multiple recent studies across the nation shed light on the damaging impact of the practice on the 

Charter-protected interests of individuals and communities.3 Grant still provides important 

guidance. However, an enhanced framework would provide better clarity in light of current 

information. 

4. This case presents an opportunity to provide guidance regarding how courts should 

situate police misconduct under section 24(2) when a section 8, 9, or 10 Charter violation occurs 

                                                 
1 R v Grant, 2009 SCC 32 [Grant]. 
2 Ibid at para 169.  
3 Ontario Human Rights Commission, “A Collective Impact: Interim report on the inquiry into 
racial profiling and racial discrimination of Black persons by the Toronto Police Service”, 
Government of Ontario, November 2018 [“A Collective Impact: Interim Report”]; Nova Scotia 
Human Rights Commission, “Halifax, Nova Scotia: Street Checks Report”, Government of Nova 
Scotia, March 2019 (Dr. Scot Wortley) [“Halifax, Nova Scotia: Street Checks Report”]; 
Edmonton Police Commission, “City of Edmonton Street Checks Policy and Practice Review”, 
June 2018; Commission des Droits de la Personne et des Droits de la Jeunesse, “Racial Profiling 
and Systemic Discrimination of Racialized Youth: Report of the consultation on racial profiling 
and its consequences”, Quebec 2011 at 25-30. 

https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
http://ohrc.on.ca/sites/default/files/TPS%20Inquiry_Interim%20Report%20EN%20FINAL%20DESIGNED%20for%20remed_3_0.pdf#overlay-context=en/news_centre/ohrc-interim-report-toronto-police-service-inquiry-shows-disturbing-results
http://ohrc.on.ca/sites/default/files/TPS%20Inquiry_Interim%20Report%20EN%20FINAL%20DESIGNED%20for%20remed_3_0.pdf#overlay-context=en/news_centre/ohrc-interim-report-toronto-police-service-inquiry-shows-disturbing-results
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
https://edmontonpolicecommission.com/wp-content/uploads/2019/02/EPS-Street-Check-Study-Final-REDACTED.pdf
http://www.cdpdj.qc.ca/publications/Profiling_final_EN.pdf
http://www.cdpdj.qc.ca/publications/Profiling_final_EN.pdf
http://www.cdpdj.qc.ca/publications/Profiling_final_EN.pdf
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in a police-civilian encounter on the street. Although the majority in Grant held the 

characteristics of the person stopped (such as minority status), are relevant to the test for 

psychological detention,4 the Court did not factor corresponding considerations into the 

framework under section 24(2). The Criminal Lawyers’ Association of Ontario (“CLA”) submits 

that the experience of racialized persons that are disproportionately impacted by street checks 

and Charter violations must inform each stage of the section 24(2) framework.  

5. The CLA does not take any position on the facts.  

PART II- POSITION ON QUESTION IN ISSUE 

6. The Appellant frames this appeal as one concerning section 24(2) of the Charter,5 but 

also submits that “[t]here is little debate about the ability of the police to stop and question a 

pedestrian without necessarily giving rise to a detention.”6 The Appellant asks this Court for the 

first time to endorse “a range of reasonable [Charter-infringing] conduct by the police in any 

given encounter with the public.”7  

7. The CLA urges caution. Contrary to the submission of the Appellant, far more than 

debate has transpired in the ten years post-Grant. Through investigative reporting, judicial 

reports, inquests, and countless trial level decisions relating to arbitrary detentions and unlawful 

use of force in criminal courts and human rights tribunals, society has come to recognize the 

pervasiveness of intimidating and harmful police stops of racialized persons.8 Despite this, 

unjustified detentions of racialized persons continue to occur and are indicative of a systemic 

problem. The CLA submits that sections 9, 10, and 24(2) must be interpreted in a cohesive 

manner that ensures that all individuals receive equal protection from unlawful interferences with 

liberty, and that easily preventable Charter violations are not unduly insulated from exclusionary 

consequences. The remedial and protective framework under section 24(2) of the Charter should 

                                                 
4 Grant, supra note 1 at para 44(2)(c). 
5 Appellant’s Factum, at para 26. 
6 Appellant’s Factum, at para 42. 
7 Appellant’s Factum, at para 27. 
8 See for example: “A Collective Impact: Interim Report”, supra note 3; “Halifax, Nova Scotia: 
Street Checks Report”, supra note 3; Ontario, Ministry of the Attorney General, Office of the 
Chief Coroner, Verdict of the Coroner’s Jury into the death of Jermaine Carby (May 2016). 

https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
http://ohrc.on.ca/sites/default/files/TPS%20Inquiry_Interim%20Report%20EN%20FINAL%20DESIGNED%20for%20remed_3_0.pdf#overlay-context=en/news_centre/ohrc-interim-report-toronto-police-service-inquiry-shows-disturbing-results
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
https://www.mcscs.jus.gov.on.ca/english/Deathinvestigations/Inquests/Verdictsandrecommendations/OCCInquestCarby2016.html
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take into account the impact of police stops on racialized persons and marginalized communities, 

and should place an appropriate obligation on every police officer to be cognizant of that context. 

PART III- STATEMENT OF ARGUMENT 

A. Social context: Community policing and giving rights  

8. Studying the reports about street checks from across the country and listening to the 

experiences of persons affected reveals that the intrusive stops in issue can happen anywhere, at 

any time, in any city. The sad reality is that street checks happen to persons walking in their 

neighbourhoods, travelling to and from work, walking around their colleges, and on their way 

home from a friend’s house. However, the cases before the courts are often focused on 

community policing in “priority neighbourhoods” viewed as higher-crime, thereby painting a 

singular and potentially distorted picture of the broader landscape that must be considered when 

interpreting and reinforcing Charter protections. 

9. Community policing is premised upon increased community contact, involvement, and 

communication with police, thereby building better relations between police officers and the 

community.9 However, this method of policing disproportionately manifests itself in street stops 

of racialized persons based on an officer’s assessment that a particular individual seems 

“suspicious.”10 These stops are frequently done to elicit personal, private information from 

persons questioned for “the off-chance that some of them might (or might not) be implicated in 

criminal activity.”11  

10. Street stops of racialized persons tend to be similar, regardless of which neighbourhood 

they take place in. Individuals are approached by one or more police officers and questioned to 

obtain general information such as who they are, where they are going, where they live or, and 

what the individuals do for employment.12 Demands for identification are sought. The questions 

can be open ended but can be coercive in the context of the imbalance of power. Even 

                                                 
9 James Stribopoulos, “A Failed Experiment - Investigative Detention: Ten Years Later” (2003) 
41:2 Alta L Rev 335 at 341. 
10 Ibid. Ontario Human Rights Commission, “Under Suspicion: Research and Consultation 
Report on Racial Profiling in Ontario” (2017) at 32. 
11 Grant, supra note 1 at para 181 per Binnie J. 
12 “A Collective Impact: Interim Report”, supra note 3 at 28-30; “Halifax, Nova Scotia: Street 
Checks Report”, supra note 3 at 6-15. 

https://commentary.canlii.org/w/canlii/2003CanLIIDocs134?autocompleteStr=a%2520failed%2520&autocompletePos=1#!fragment/zoupio-_Toc2Page1-Page10/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADwBdoAvbRABwEtsBaAfX2zgCYAFMAc0ICMjHvwEAGAJQAaZNlKEIARUSFcAT2gByTVIhxc2ADaGAwkj
http://www.ohrc.on.ca/sites/default/files/Under%20suspicion_research%20and%20consultation%20report%20on%20racial%20profiling%20in%20Ontario_2017.pdf
http://www.ohrc.on.ca/sites/default/files/Under%20suspicion_research%20and%20consultation%20report%20on%20racial%20profiling%20in%20Ontario_2017.pdf
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
http://ohrc.on.ca/sites/default/files/TPS%20Inquiry_Interim%20Report%20EN%20FINAL%20DESIGNED%20for%20remed_3_0.pdf#overlay-context=en/news_centre/ohrc-interim-report-toronto-police-service-inquiry-shows-disturbing-results
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
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questioning about “general” subjects can be probing and intrusive.13 In many instances, 

individuals are not given any reasons for the stop or rights to counsel.14 Regardless of how 

innocuous the questions may appear, the purpose of the stop, whether couched as neighbourhood 

or community policing, is to investigate crime, but without even the cause of reasonable 

suspicion.15 While most interactions do not result in charges, in many cases, the individual feels 

compelled to remain and respond. If it ends without a charge, the person stopped still feels 

mistreated due to the lack of transparency and respect for their rights and fundamental freedoms. 

The person feels worse, “like a prisoner in their own city”, when it happens over and over 

again.16 Even in the cases where an arrest results because the individual admits to something 

incriminating or possesses a prohibited item, it is only after the arrest that the individual is 

informed of their rights to counsel, not earlier when the detention commences. 

11. The disproportionate policing of racialized individuals, and particularly Black 

individuals, impacts not only the individuals stopped, but the community as a whole. Black 

individuals are statistically far more likely to report they have friends and family members that 

have been racially profiled by the police.17 Overall, the research shows, 

…that race matters. Indeed, black racial background appears to be a master status that 
attracts police attention and significantly contributes to police decisions to conduct street 
interrogations. To the police, young black males represent the usual suspects.18 

12. Many people are not aware of their rights in this situation, and even if they are, will be 

hesitant to exercise them. In general, most people are not aware of the precise legal limits of 

police authority and therefore comply with police demands.19 The Report of the Honourable 

                                                 
13 See for example, Respondent’s Factum, at p 8. 
14 “A Collective Impact: Interim Report”, supra note 3 at 28-30; “Halifax, Nova Scotia: Street 
Checks Report”, supra note 3 at 6-15. 
15 Grant, supra note 1 at para 182. 
16 Desmond Cole, The Skin I’m In: I’ve Been Interrogated by the Police More than 50 Times – 
All Because I’m Black, Toronto Life, April 21, 2015. 
17 Scot Wortley & Akwasi Owusu-Bempah, “The Usual Suspects: Police Stop and Search 
Practices in Canada” (2011) 21 Policing and Society 395 at 400-401. 
18 Ibid at 402. 
19 R v Therens, [1985] 1 SCR 613 at 644; Grant, supra note 1 at para 120.  

http://ohrc.on.ca/sites/default/files/TPS%20Inquiry_Interim%20Report%20EN%20FINAL%20DESIGNED%20for%20remed_3_0.pdf#overlay-context=en/news_centre/ohrc-interim-report-toronto-police-service-inquiry-shows-disturbing-results
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
https://torontolife.com/city/life/skin-im-ive-interrogated-police-50-times-im-black/
https://torontolife.com/city/life/skin-im-ive-interrogated-police-50-times-im-black/
https://munkschool.utoronto.ca/ethnicstudies/files/2013/11/Wortley-and-Owusu-Bempah-2011-The-Usual-Suspects.pdf
https://munkschool.utoronto.ca/ethnicstudies/files/2013/11/Wortley-and-Owusu-Bempah-2011-The-Usual-Suspects.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/56/index.do
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
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Justice Tulloch found that at least half of the persons stopped as pedestrians believed that they 

must comply with police directions or face greater scrutiny.20  

13. Similarly, the Nova Scotia Human Rights Commission’s study of over twelve years of 

data found that racialized communities believe that they are more likely to be the target of 

disrespect, humiliation, and physical violence by the police and as such must obey.21 They also 

fear that refusal to cooperate may be interpreted as confrontational or provocative and if they 

later speak up about mistreatment, they would not be believed.22 As the police testimony in this 

case demonstrates, the fear that walking away might be misread as cause for suspicion is not 

unreasonable.23 

14. In Grant, the Court used the word adversarial to describe the interaction between police 

and the person stopped.24 However, this implies that both the police and the person stopped have 

an equal voice. The truth is that there is a stark power imbalance in favour of the police that 

necessarily means that the interaction is one sided and at least implicitly confrontational. In fact, 

many racialized persons report feeling humiliated, harassed, and fearful as a result of these 

encounters.25 

15. Where these interactions do not result in charges, Charter violations remain unnoticed. 

Nevertheless, these stops are harmful and shape how these communities interact with the police 

and justice system. Repeated mistreatment leads to alienation and a sense of oppression.26 It 

makes the community reluctant to trust and cooperate with the police in their investigations or 

even to call police when they are victims.27 It also leads to distrust of the administration of 

                                                 
20 Report of the Honourable Michael H. Tulloch, “Independent Street Checks Review,” (Queen’s 
Printer for Ontario, 2018) at 124.  
21 “Halifax, Nova Scotia: Street Checks Report,” supra note 3 at 48-51. 
22 Ibid. 
23 Respondent’s Factum, at p 8. 
24 Grant, supra note 1 at paras 49 and 178. 
25 “A Collective Impact: Interim Report”, supra note 3 at 25; “Halifax, Nova Scotia: Street 
Checks Report”, supra note 3 at 6; Ontario Human Rights Commission, “Under Suspicion: 
Research and Consultation Report on Racial Profiling in Ontario” (2017) at 82-83. 
26 Report of the Honourable Roy McMurtry, “The Review of the Roots of Youth Violence,” Vol 
1, Queen’s Printer for Ontario, 2008 at 77-78. 
27 “A Collective Impact: Interim Report”, supra note 3 at 35; “Halifax, Nova Scotia: Street 
Checks Report”, supra note 3 at 16; “The Review of the Roots of Youth Violence”, supra note 
26 at 77-78. 

http://www.mcscs.jus.gov.on.ca/sites/default/files/content/mcscs/docs/StreetChecks.pdf
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
http://ohrc.on.ca/sites/default/files/TPS%20Inquiry_Interim%20Report%20EN%20FINAL%20DESIGNED%20for%20remed_3_0.pdf#overlay-context=en/news_centre/ohrc-interim-report-toronto-police-service-inquiry-shows-disturbing-results
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
http://www.ohrc.on.ca/sites/default/files/Under%20suspicion_research%20and%20consultation%20report%20on%20racial%20profiling%20in%20Ontario_2017.pdf
http://www.ohrc.on.ca/sites/default/files/Under%20suspicion_research%20and%20consultation%20report%20on%20racial%20profiling%20in%20Ontario_2017.pdf
http://www.children.gov.on.ca/htdocs/English/documents/youthandthelaw/rootsofyouthviolence-vol1.pdf
http://ohrc.on.ca/sites/default/files/TPS%20Inquiry_Interim%20Report%20EN%20FINAL%20DESIGNED%20for%20remed_3_0.pdf#overlay-context=en/news_centre/ohrc-interim-report-toronto-police-service-inquiry-shows-disturbing-results
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
https://humanrights.novascotia.ca/sites/default/files/editor-uploads/halifax_street_checks_report_march_2019_0.pdf
http://www.children.gov.on.ca/htdocs/English/documents/youthandthelaw/rootsofyouthviolence-vol1.pdf
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justice at large. This carries a high social cost as lack of cooperation with the police and absence 

of confidence in the justice system facilitates crime and creates havens for it in these 

communities. 

B. The reasonable person test for detention 

16. The Court’s understanding of the reasonable person must evolve as society’s knowledge 

of police interactions with racialized persons improves. The Court must recognize the on-the-

ground reality of police detentions and ensure Charter protection operates robustly for all 

individuals. 

17. An enhanced reasonable person framework for psychological detention takes into account 

that innocent, racialized persons are disproportionately targeted. As noted above, the studies 

overwhelmingly demonstrate that when police officers stop racialized persons, the encounters 

have a coercive and intimidating effect that interferes with liberty within the meaning of section 

9. Individuals from these communities will consistently believe that they are detained unless they 

are told they are free to leave and not required to respond. 

18. In Grant, the majority held that where the police act in a coercive manner and do not 

inform the person they are not obliged to answer and free to go, a detention may crystallize.28 

However, the court stopped short of mandating that if the police are uncertain whether their 

conduct is having a coercive effect on the individual, they must inform the person in clear 

language that he or she is under no obligation to answer questions and is free to go.29 

19. This Court can end this needless source of harm and help to mend relations by sending a 

simple, clear direction to the police that they must provide basic informational rights to persons 

that they stop and question unless there is urgency or a clear officer safety concern. It should no 

                                                 
28 Grant, supra note 1 at para 39. 
29 Steven Penney & James Stribopoulos, “‘Detention’ under the Charter after R. v. Grant and R. 

v. Suberu,” (2010) 51 Sup Ct L Rev (2d) 439 at 444. The court in Grant held that if police “are 

uncertain whether their conduct is having a coercive effect on the individual, it is open to them to 

inform the subject in unambiguous terms that he or she is under no obligation to answer 

questions and is free to go”: Grant, supra note 1 at para 32. 

https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?article=1201&context=sclr
https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?article=1201&context=sclr
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
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longer be “open” to an officer to choose whether to do so.30 Only then will individuals be able to 

exercise an equal right to make an “informed choice whether to walk away or speak to the 

police.”31  

20. In the field, police officers are the sole arbiters of whether a detention occurs and when 

Charter rights must be given.32 The purpose of informing an individual of their rights is to 

enable the person to know where they stand so that they can make an informed choice as to how 

to respond.33 If an individual is not told they are not obliged to respond and can leave, in effect 

there is no choice. The present status quo is, in essence, leave at your own peril. At minimum, 

the person will feel uncertainty on when they can leave or when a detention crystallizes because 

they are not informed of their rights in clear and unambiguous terms. In situations of ambiguity, 

courts must err on the side of protecting the rights of vulnerable groups. It is notable, looking to 

the “internal coherence” of the Charter, 34 that section 9 is the only remaining provision among 

the legal rights and fundamental freedoms set out in sections 7 through to 10 that does not yet 

include any corresponding informational obligation on the part of the police.35 

21. Respect for fundamental rights will foster co-operation and show respect for human 

dignity. In Grant, the Court noted that the police must be able to encourage co-operation not 

discourage it. Failing to inform people of their rights and respect them discourages co-

operation.36 Justice Tulloch made clear that informing people that they can walk away when a 

demand is made for identification is not an onerous task on police nor would it interfere 
                                                 
30 Ibid.  
31 Grant, supra note 1 at para 20 [emphasis added]. 
32 Grant, supra note 1 at para 32. 
33 Grant, supra note 1 at para 135. 
34 Health Services and Support – Facilities Subsector Bargaining Assn v British Columbia, 
[2007] 2 SCR 391, at paras 80-86; R v S (RJ), [1995] 1 SCR 451: The “Charter should be 
construed as a coherent system” (at 561). 
35 R v Hebert, [1990] 2 SCR 151 (caution and the right to silence under section 7); R v Borden, 

[1994] 3 SCR 145 at p 162 (consent searches under s. 8); R v Evans, [1991] 1 SCR 869 

(regarding informational obligations under section 10(a) to enable an individual to decide 

whether or not to submit to arrest or detention); R v Brydges, [1990] 1 SCR 190 (informational 

obligations under section 10(b)); R v Prosper, [1994] 3 SCR 236 (informational obligations upon 

an individual’s subsequent waiver of the right to counsel). 
36 Grant, supra note 1 at para 39. 

https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2366/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1226/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/625/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1174/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/747/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/569/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1176/index.do
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
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substantially with their ability to investigate and prevent crime.37 In the modern era, the police 

have numerous tools at their disposal. 

C. The remedial framework under section 24(2) should not short-circuit Charter 
protection under section 9 and 10 

i. Seriousness of the breach 

22. The majority in Grant recognized the relevance of minority status when assessing 

detentions, but did not factor related concerns into the test for exclusion under section 24(2) of 

the Charter.38 This appeal serves as an opportunity to remedy this disconnect. Systemic racism 

in policing and the criminal justice system have long been recognized by this Court.39 This Court 

cited R v Parks in R v S (RD), affirming that “[r]acism, and in particular anti-Black racism, is a 

part of our community’s psyche… our institutions, including the criminal justice system, reflect 

and perpetuate those negative stereotypes.”40 However, the impact and relevance of those 

systemic concerns has not yet been fully integrated into the framework under section 24(2).  

23. When applying section 24(2) of the Charter, the Court should consider if the nature of 

the breaches in issue are part of a larger systemic problem or policy that adversely and 

disproportionately affects countless innocent people and individuals in racialized communities. 

There is now ample material that suggests these detrimental encounters are not isolated. Courts 

must disassociate themselves from this conduct. A police practice that is inconsistent with the 

requirements of the Charter produces repeated constitutional breaches that negatively impact the 

administration of justice. This is true even if many of the breaches are never exposed in a 

criminal court.41 

24. The trial judge and the dissenting judge of the Court of Appeal erred in concluding that 

an arbitrary detention should be treated as a good faith breach because of “street-level 

uncertainty.”42 Both the trial judge and Brown J.A. characterize the line between non-coercive 

                                                 
37 Report of the Honourable Michael H. Tulloch, “Independent Street Checks Review,” Queen’s 
Printer for Ontario, 2018 at 124-127.  
38 Grant, supra note 1 at para 44.  
39 R v S (RD), [1997] 3 SCR 484; R v Spence, 2005 SCC 71 at para 32; R v Brown (2003), 64 OR 
(3d) 161 (CA), at para 9; R v Golden, 2001 SCC 83 at para 83. 
40 R v S (RD), supra note 34 at para 46; R v Parks (1993), 84 CCC (3d) 353 (Ont CA) at 342. 
41 R v Rover, 2018 ONCA 745 at para 40; R v Harrison, 2009 SCC 34 at para 25. 
42 R v Omar, 2018 ONCA 975 at para 82 per Brown J.A [Court of Appeal Reasons]. 

http://www.mcscs.jus.gov.on.ca/sites/default/files/content/mcscs/docs/StreetChecks.pdf
https://www.canlii.org/en/ca/scc/doc/2009/2009scc32/2009scc32.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii324/1997canlii324.html?autocompleteStr=r%20v%20s(rd&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2005/2005scc71/2005scc71.html?autocompleteStr=r%20v%20spence&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/2003/2003canlii52142/2003canlii52142.html?autocompleteStr=r%20v%20brown&autocompletePos=6
https://www.canlii.org/en/ca/scc/doc/2001/2001scc83/2001scc83.html?autocompleteStr=r%20v%20golden&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii324/1997canlii324.html?autocompleteStr=r%20v%20s(rd&autocompletePos=1
https://www.canlii.org/en/on/onca/doc/1993/1993canlii3383/1993canlii3383.html?autocompleteStr=r%20v%20parks&autocompletePos=2
http://canlii.ca/t/hv1v1
https://www.canlii.org/en/ca/scc/doc/2009/2009scc34/2009scc34.html
https://www.canlii.org/en/on/onca/doc/2018/2018onca975/2018onca975.html?autocompleteStr=r%20v%20omar&autocompletePos=2
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encounters and psychological detention in R v Grant as unclear.43 It was on that basis that the 

trial judge concluded that even though the Respondent’s detention was wholly unjustified and 

factually similar to the circumstances in Grant itself, it was still “understandable.”44 

25. The CLA submits that this cannot be correct. The seriousness of the breach assessment 

must be alive to the context of the strained relationship between the police and racialized 

communities due to elevated police scrutiny and stops that are often unjustified.45 In this context, 

“good faith” is not a reasonable presumptive starting point when police officers are ignorant to 

Supreme Court precedents and the well-documented recognition that racialized persons are 

vulnerable in the context of a coercive police encounter. A reasonable police officer that works 

in these communities must be alert to the human rights of the community members they serve. 

To whitewash arbitrary detentions as “understandable”46 is an anathema to the custodial role that 

this Court undertook in addressing the potential for abuse inherent in such low-visibility 

exercises of discretionary power.47 

26. When a racialized person is stopped by the police based on nothing more than a hunch, 

and the police fail to give the person their rights, it must be recognized as a serious violation, at 

the higher end of the fault line. There is no longer any doubt that such conduct exacerbates 

existing tensions and has a grave immediate and long-term impact. While the Appellant argues 

that the police should be bestowed with a range of “reasonable” 48 opportunities to violate 

Charter-rights under section 24(2), the state cannot be reasonably justified detaining an 

individual on the basis of uncertainty as to whether the individual is detained. This is because 

uncertainty is not an inevitable feature in state-civilian encounters. Any actual uncertainty as to 

whether an individual is psychologically detained is of the police officer’s own making. As a 

result, the conduct is only more aggravating when the police have the option to tell the person 

they are free to leave, or give them their rights to counsel, but choose not to. 

                                                 
43 Court of Appeal Reasons, supra note 27 at paras 76-96; R v Omar, 2017 ONSC 93 at para 43 
[Trial Judge’s Reasons]. 
44 Trial Judge’s Reasons, supra note 28 at para 43. 
45 Report of the Honourable Michael H. Tulloch, “Independent Street Checks Review,” Queen’s 
Printer for Ontario, 2018; “A Collective Impact: Interim Report”, supra note 3. 
46Trial Judge’s Reasons, supra note 28 at para 43. 
47 R v Mann, 2004 SCC 52 at para 18. 
48 Appellant’s Factum, at para 27. 

https://www.canlii.org/en/on/onca/doc/2018/2018onca975/2018onca975.html?autocompleteStr=r%20v%20omar&autocompletePos=2
http://ohrc.on.ca/sites/default/files/TPS%20Inquiry_Interim%20Report%20EN%20FINAL%20DESIGNED%20for%20remed_3_0.pdf#overlay-context=en/news_centre/ohrc-interim-report-toronto-police-service-inquiry-shows-disturbing-results
https://www.canlii.org/en/ca/scc/doc/2004/2004scc52/2004scc52.html?resultIndex=1
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ii. Impact on Clrarter-protected interests

27. There should be no doubt that violations of sections 9 and 10 rights in this context are

often significant and hurniliating experiences that strike at the core of individual dignity. The

damage they cause to both individuals and communities should not be underestimated. The

breaches adversely impact the individual's right to be left alone while simultaneously reinforcing

distrust. This type of conduct further frays the relationship between police and the community

which is counter to the goals of policing. The right to liberty is at "the core of what it means to

be an autonomous human being blessed with dignity and independence in matters that can

properly be characterized as fundamentally or inherently personal."4e In R v Mann, this Court

held that "fi]ndividual liberty interests are fundamental to the Canadian constitutional order.

Consequently, any intrusion upon them must not be taken lightly."s0

iii. Adjudication on the merits

28. The public's interest in adjudication on the merits must also be informed by the fact that

the public also has a vital interest in a justice system that is beyond reproach, particularly where

the penal stakes for the accused are high. This means that it is the long-term view of the

administration of justice that is the focus. The analysis must be mindful that unjustified low-

visibility detentions that disproportionately impact racialized persons and marginalized

communities result in a loss of public confidence in the repute of the justice system.

PART IV - COSTS

29. The CLA does not seek costs and asks that no costs be awarded against it.

PARTV-ORDERSOUGHT

30. The CLA takes no position on the proper disposition of the appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED
DATED at Toronto, Ontario, this 7th day of May,2019.

\"*rt^^-qr, r.c,ty,x- \n
Faili WtiiuurO rcut noU"rtr*
for the Criminal Lawyers Association (Ontario)

ae R , Cla:t,2003 SCC 75 at para 37.
so R, Morn, supra note 47 at para 35
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