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PART I – OVERVIEW OF THE RESPONDENT’S POSITION 

1.  The Respondent submits that the majority of the Court of Appeal correctly assessed the 

issues, and that the only error made by the trial judge was her assessment in finding the officers 

acted in “good faith”, which was pivotal to her ultimate conclusion that the evidence should be 

admitted.  Instead, the Respondent submits that the officers acted in ignorance of the law, and 

more specifically in ignorance of what constitutes a detention under the Charter of Rights and 

Freedoms.  Accordingly, it cannot be said that they acted in good faith.  This case therefore turns 

on the narrow issue of whether it should have been apparent to the officers that in the 

circumstances there was a detention. 

2. What were those circumstances?  At 2 a.m. on the night in question, the Respondent - a 

20-year-old black male - was walking along a dark, deserted street with an acquaintance, 

apparently doing nothing wrong.  A marked police car crossed into the on-coming traffic lane, 

pulled up immediately beside them, and shone a spotlight directly on the two men, not a 

flashlight, but a spotlight which was not intended to be used on people.   One police officer 

“instructed"1 the two men to stop and approach the vehicle.  As the two men were complying 

with the demands, both uniformed officers exited the vehicle and approached the men.  Officer 

Ashton, who was “significantly”2 larger than the Respondent, stood two to four feet in front of 

him and between him and his acquaintance.  Officer Haidar stood in front of the acquaintance.  

The officers directed the men to show their hands and asked for identification.  The Respondent 

took two health cards out of his wallet, and before he could put one of them back, Officer Ashton 

took both of them from him and passed them to Officer Haidar to see if one of them was stolen.   

While Haidar was doing searches on police databases in the police cruiser, Officer Ashton asked 

the Respondent a series of questions trying to ascertain whether the two men “were up to 

something”.3  At one point, he noticed a gun in the Respondent’s pocket and an arrest ensued.  

The officers believed that at no point prior to the arrest was the Respondent detained. 

1 Evidence of Officer Haidar, Appeal book Vol. II, p.153 
2 Ruling, Appeal book Vol. I, p.6 
3 Evidence of Officer Ashton, Appeal book Vol. II, p.71 
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3. The trial judge recognized that the circumstances were “very close” to those in the 

seminal case of Grant and did not distinguish the two cases.  In Grant itself, the Court implied 

that although the scale tipped in favour of admission in that case, “similar conduct” in the future 

would result in the exclusion of evidence, since the definition of detention had been clarified.4

Even on Brown J.A.’s assessment of the evidence in his dissent, the police conduct was clearly 

“similar” to that in Grant. The Respondent submits that if the police officers either considered 

the test for psychological detention – being whether the reasonable person in the Respondent’s 

shoes would have felt they had a right to walk away – or considered the facts in Grant, it would 

have been apparent that there was a detention in this case.  The fact they did not understand that 

fact demonstrates they were acting in ignorance and not in good faith.  Sharpe J.A. correctly 

assessed, on behalf of the majority, that a proper application of Grant to the facts of this case 

necessitates exclusion.  

PART II–THE RESPONDENT’S POSITION ON THE QUESTIONS AT ISSUE 

4. The appellant raises two issues in its factum: 

(1) Did the trial judge and the Court of Appeal err in finding there was a 
detention?5 And, 

(2) Did the Court of Appeal err in excluding the evidence under s. 24(2) of the 
Charter?

5. The Respondent agrees with the findings of the majority at the Court of Appeal and 

further submits that the trial judge correctly found that there were violations of ss. 8, 9 and 10(b) 

4 R. v. Grant, 2009 SCC 32 at para. 133 
5 At para. 71 of its factum, the appellant asserts, with reference to R. v. Keegstra, [1995] 2 SCR 

381, that it can raise any issue “inextricably linked” to the issue of law on which the minority of 

the Court of Appeal dissented.  However, the Respondent submits that that principle only applies 

to issues that were considered by the Court of Appeal.  The issue of whether there was a 

detention was not raised or considered at the Court of Appeal in the case at bar.  Having said 

that, the Respondent acknowledges that the assessment of whether there was a detention directly 

impacts whether the evidence should be excluded under s. 24(2). 
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of the Charter, and correctly assessed the second and third Grant factors, which relate to s. 

24(2).    The Respondent only takes issue with the trial judge’s approach to the first Grant factor, 

namely the seriousness of the police conduct.  The trial judge accepted that the facts in the case 

at bar were “very close” to those in Grant.  Without differentiating Grant in any way and without 

referencing any support for her findings, the trial judge concluded that “the point at which an 

encounter becomes a detention is not always clear”, the “detention was understandable” and that 

the officers acted in “good faith”.  She seemingly was relying on the exact same logic used by 

the Supreme Court in Grant in 2009 to find that the evidence was admissible, without 

acknowledging that Grant itself directed that “going forward”, “similar conduct” would be 

rendered “less justifiable”.  She erred in so doing, and further erred in failing to recognize that 

being reckless with respect to Charter rights is not acting in good faith. 

6. The Respondent submits that in his dissent, Brown J.A. correctly accepted that ss. 8, 9 

and 10(b) were violated.6  However: 

• Brown J.A. erred in finding that the trial judge’s s. 24(2) analysis deserved 
deference.  The Respondent submits that even on Brown J.A.’s assessment, the trial 
judge’s decision should not be given deference, since he takes the position that the 
trial judge erred.  Brown J.A.’s reasoning is premised on a finding that this case can 
be distinguished from Grant, but the trial judge did not suggest there was anything 
that could distinguish Grant.  Her only finding in that regard was to the contrary, that 
the facts in this case were “very close” to those in Grant;

• Brown J.A. erred in comparing the circumstances to those in Grant with a minute 
parsing of movements, rather than a consideration of the circumstances as a whole; 
and, 

• Brown J.A. erred in ultimately concluding that the detention was “understandable” 
and that the officers acted in “good faith”. 

6 Brown J.A. never stated which sections he found were violated, but it can be inferred that he 

accepted the three sections were breached (see Judgment, Appeal book Vol. I, pp.70, 83, paras. 

67-68, 103) 
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PART III – ARGUMENT 

ISSUE 1: WAS THERE A DETENTION? 

i. The Definition of a Detention

7. The Respondent submits that he was detained and accordingly, his rights under ss. 8, 9 

and 10(b) of the Charter were violated.  A person is detained where he or she “submits or 

acquiesces in the deprivation of liberty and reasonably believes that the choice to do otherwise 

does not exist”.7  Thus, there is a detention if the subject is legally required to comply with a 

direction or a demand, or “where there is no legal obligation to comply with a restrictive or 

coercive demand, but a reasonable person in the subject’s position would feel so obligated”.8

8. In the seminal case of Therens, Le Dain J. implied that if a police officer makes a demand 

of a citizen, it will generally amount to a detention.  He said:

In my opinion, it is not realistic, as a general rule, to regard compliance with a demand 
or direction by a police officer as truly voluntary, in the sense that the citizen feels that 
he or she has the choice to obey or not, even where there is in fact a lack of statutory or 
common law authority for the demand or direction and therefore an absence of criminal 
liability for failure to comply with it.  Most citizens are not aware of the precise legal limits 
of police authority.  Rather than risk the application of phsyical force or prosecution for 
wilful obstruction, the reasonable person is likely to err on the side of caution, assume 
lawful authority and comply with the demand.9  [Emphasis added.] 

9. In Grant, McLachlin C.J.C. and Charron J. directed courts to consider three areas of 

evidence in assessing whether there was a detention.  They said: 

To determine whether the reasonable person in the individual’s circumstances would 
conclude that he or she had been deprived by the state of the liberty of choice, the court 
may consider, inter alia, the following factors: 

(a) The circumstances giving rise to the encounter as would reasonably be perceived by 
the individual: whether the police were providing general assistance; maintaining 
general order; making general inquiries regarding a particular occurrence; or, 
singling out the individual for focussed investigation; 

(b) The nature of the police conduct, including the language used; the use of physical 
contact; the place where the interaction occurred; the presence of others; and the 
duration of the encounter. 

7 R. v. Therens, [1985] S.C.J. No. 30 at para. 57 
8 R. v. Grant, supra at para. 30 
9 R. v. Therens, [1985] S.C.J. No. 30 at para. 57 
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(c) The particular characteristics or circumstances of the individual where relevant, 
including age; phsyical stature; minority status; level of sophistication.10

The majority in Grant further noted that although it was an objective test, the subjective belief of 

both the individual and the police officers was relevant in determining whether there was a 

detention.11

10. According to McLachlin C.J.C. and Charron J., the primary question is whether the 

reasonable person would have felt compelled to follow police requests when the circumstances 

are looked at as a whole.   They said:

To answer the question whether there is a detention involves a realistic appraisal of the 
entire interaction as it developed, not a minute parsing of words and movements. 12

11. Also relevant to the case at bar, is the significant and detailed guidance the Court gave in 

Grant with respect to when a detention crystalizes in different types of police encounters.  For 

example, the Court distinguished appropriate stops for neighbourhood policing, from 

unconstitutional ones as follows: 

…general inquiries by a patrolling officer present no threat to freedom of choice.   On the 
other hand, such inquiries can escalate into situations where the focus shifts from general 
community-oriented concern to suspicion of a particular individual.  Focussed 
suspicion, in and of itself, does not turn the encounter into a detention.  What matters 
is how the police, based on that suspicion, interacted with the subject.  The language of 
the Charter does not confine detention to situations where a person is in potential jeopardy 
of arrest.  However, this is a factor that may help to determine whether, in a particular 
circumstance, a reasonable person would conclude that he or she had no choice but to 
comply with a police officer’s request.  The police must be mindful that, depending on how 
they act and what they say, the point may be reached where a reasonable person, in the 
position of that individual, would conclude he or she is not free to choose to walk away or 
decline to answer questions.13  [Emphasis added.] 

10 R. v. Grant, supra at para. 44 
11 R. v. Grant, supra at para. 32 
12 R. v. Grant, supra at para. 32 
13 R. v. Grant, supra at para. 41 
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12. In the accompanying decision of Suberu, McLachlin C.J.C. and Charron J. (again writing 

for the majority) said the the issue turned on “whether the line between general questioning and 

detention has been crossed.”14

ii. The Relevant Facts in this Case 

13. When the circumstances in the case at bar are looked at as a whole it is apparent that the 

reasonable person in the Respondent’s shoes would have felt compelled to follow the police 

demands.  The facts include: 

• At 1:15 a.m. on November 19, 2015, the 20-year old black Respondent and his 
white acquaintance MacKenzie Morphew-Smith were walking on a deserted street 
in Windsor, Ontario on route to a Mac’s Milk convenience store; 

• In a marked police car, Officers Ashton and Haidar crossed into the lane for on-
coming traffic and pulled up beside the two young men; 

• The officers shone a spotlight directly at them.  According to the officers, the 
spotlight was not intended to be used on people, but instead for looking down dark 
alleys.  It was described as “very bright” and compared to a spotlight on a stage15;  

• Officer Ashton “instructed [the men] to stop and come towards” the vehicle16; 

14 R. v. Suberu, 2009 SCC 33 at para. 29 
15 Evidence of Officer Ashton, Appeal book Vol. II, p.92; Evidence of Officer Haidar, Appeal 
book Vol. II, pp.161-162 
16 The appellant states at para. 44 of its factum that the “police did not order the respondent and 

his friend to approach them”.  However, Officer Haidar’s unequivocal evidence was that 

“Officer Ashton instructed [the men] to stop and come towards us” (Appeal book Vol. II, pp. 

153, 162 and 171). The Respondent testified that Ashton “yelled” at them “to stop”, but was 

silent on whether they instructed him to approach the vehicle (Appeal book Vol. III, p.2).  

Officer Ashton, who testified before Officer Haidar, was never asked if he instructed the men to 

approach the vehicle.  When asked the open-ended question of what he initially said to the two 

men, Ashton offered that he said, “Hey guys, what’s going on? Do you guys got any ID?” 

(Appeal book Vol. II, p.70).  When asked in cross-examination if he ever told them to stop, he 

said, “No.  Not – not directly ‘stop’, no.” (Appeal book Vol. II, p.93).   In her brief summary of 

the facts, the trial judge did not mention Ashton’s direction to stop and approach the vehicle 
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• Both men complied with the instructions.  As a young black man in the climate as it 
existed in 2015, the Respondent believed that if he did not comply with police 
requests or demands, he may be physically injured or shot17; 

• Officer Ashton said, “Hey guys, what’s going on?”18; 

• Both uniformed officers exited the vehicle and approached the two men.  When 
asked what was “in [his] mind” during the encounter, Ashton said, “What were they 
doing in this area at this time of night?  You know, you know, they’re wearing the 
hoodies, they’re close to Mac’s.  I’m just wondering if they’re up to something.”19; 

• Officer Haidar stood in front of Smith and Officer Ashton “positioned” himself 
between the two young men and stood “very close” and in front of the Respondent.  
He estimated that he stood “within four feet” of the Respondent.  Officer Haidar 
estimated that the distance between Ashton and the Respondent was two or three 
feet.  The trial judge found that it was “less than four feet”20; 

• Both officers testified that they “told’ the men to take their hands out of their 
pockets and the men complied21;   

• Officer Ashton then asked the men for identification.  Smith did not have any, but 
provided his name.  The Respondent took two health cards with different names out 
of his wallet, and explained “I’m holding this [health card] for a friend”.  Officer 
Ashton “didn’t give [the Respondent] a chance to just put” his friend’s 
identification back in his pocket, instead Ashton took both cards “because [one of 
them] could be stolen”22. The officer believed it was stolen; 

(Appeal book Vol. I, p.3), but Brown J.A. included it as a fact in his dissent (Appeal book Vol. I, 

p.84). 

17 Evidence of the Respondent, Appeal book Vol. III, pp.4-5; Trial judge’s ruling, Appeal book 

Vol. I, p.11.  In particular, the Respondent referenced the 2012 incident in which Trayvon Martin 

was fatally wounded “and the 20 other incidents when a black ...person…tries to walk away from 

a police officer” and they were “shot dead”. 

18 Evidence of Officer Ashton, Appeal book Vol. II, pp.68, 70 
19 Evidence of Officer Ashton, Appeal book Vol. II, p.71 
20 Evidence of Officer Ashton, Appeal book Vol. II, pp.100-101, 115; Evidence of Officer 
Haidar, Appeal book Vol. II, p.172; Ruling, Appeal book Vol. I, p.6 
21 Evidence of Ashton, Appeal book Vol. II, pp.77-78, Evidence of Officer Haidar, Appeal book 
Vol. II, pp.153-155 
22 Evidence of Officer Ashton, Appeal book Vol. II, pp.70, 140-141 
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• Officer Ashton handed both health cards to Officer Haidar, so that Haidar could 
take the cards into the cruiser and check on the police databases to see if one was 
stolen; 

• As Officer Haidar was walking to the vehicle, Ashton asked the two men a series of 
questions.  He was focused on the Respondent in particular.  He could not 
remember the “exact questions”, but testified they were along the lines of, “What’s 
going on tonight?”,”What are you guys doing in the city?”, “How long have you 
guys been here?”, “You guys going to school?”, “You guys work?”23.  The 
Respondent remembers Ashton asking him, “Why are you so nervous?” (Ashton 
testified that he believed the Respondent was nervous24) and “What do you have on 
you?”25  The trial judge found that Ashton asked a “series of questions such as, 
‘What are you doing here?’; ‘What are you up to?’, ‘Where do you live’, ‘How did 
you get to Windsor?’”26; 

• Officer Ashton noticed that the Respondent had put his hands back in his pockets.  
It was a cold November night and the Respondent testified that he put them back in 
his pockets subconsciously.27  Ashton directed him a second time to take his hands 
out of his pockets and in the course of him doing so, Ashton noticed the butt of a 
handgun in one of the Respondent’s pockets. 

• The Respondent was immediately arrested.  He said he was “stupid” and complied 
with all demands.  He was searched and informed of his constitutional rights upon 
arrest.  In total, the police seized a .32 caliber loaded handgun, extra ammunitition 
and a small amount of cocaine in a clear plastic bag. 

• Both officers testified that up until the gun was spotted, the two men were free to 
walk away.  As the trial judge noted, the officers believed the men were not 
detained.28  When asked what he would have done if the young men had walked 
away, Ashton testified that he would have followed them and inquired why they 
would walk away from police if they had not done anything wrong29. 

iii. The Decisions of the Courts Below 

14. Every judge who has considered the issue has found or accepted that the Respondent was 

detained “at least by the time he was asked for his identification”.30  The majority at the Court of 

23 Evidence of Officer Ashton, Appeal book Vol. II, pp.70, 76 
24 Evidence of Officer Ashton, Appeal book Vol. II, pp. 69,77 
25 Evidence of the Respondent, Appeal book Vol. II, pp.3-4 
26 Ruling, Appeal book Vol. I, p.3 
27 Evidence of the Respondent, Appeal book Vol. III, pp.15-16 
28 Ruling, Appeal book Vol. I, p.10 
29 Evidence of Officer Ashton, Appeal book Vol. II, pp.99-100 
30 Ruling, Appeal book Vol. I, p.6; Judgment, Appeal book Vol. I, p.83 
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Appeal recognized that it was in fact a “clear” case of detention.  Consistent with the directions 

in Grant, Sharpe J.A. considered the three areas of evidence relevant to detention and within 

each area, he noted the similarities between this case and Grant.  He found that, if anything, this 

made “for an even clearer case of detention than in Grant”. 31

15. Sharpe J.A. also considered the subjective views of the parties, and inter alia found that 

Officer Ashton’s intention to follow the two men if they walked away was telling of the tenor of 

the stop.  Sharpe J.A.’s conclusion in this regard was supported by the language of the United 

States Supreme Court in Brendlin, infra, in which Justice Souter noted that if an “attempt to 

leave the scene would be so obviously likely to prompt an objection from the officer”, then the 

individual would not have felt “free to leave in the first place”.32

16. Sharpe J.A. further noted that it would “strain belief” to suggest that the Respondent 

would have felt he could have walked away after Officer Haidar took his identification into the 

cruiser.  The appellant submits at para. 56 of its factum that in contrast to Sharpe J.A., the British 

Columbia Court of Appeal in Poole and the Saskatchewan Court of Appeal in Mooiman found 

that the taking of identification away from the accused to conduct database checks did not 

amount to a detention.33  However, that issue was not considered in either of those cases.  In fact, 

it is unclear whether the police in those cases examined the identification in front of the accused 

and then left the identification with the accused when they did the database checks, or whether 

the police walked away from the accused with the identification.  In the subsequent case of 

31 Court of Appeal decision, Appeal book Vol. I, p.56-58 
32 Court of Appeal decision, Appeal book Vol. I, p.58, Brendlin v. California, 551 U.S. 249 
(2007) at p.257 
33 In the other two appellate decisions the appellant referenced, R. v. C.R.H., 2003 MBCA 38 and 

R. v. L.B., 2007 ONCA 596, the accused men did not provide police with identification, but only 

gave police information orally. Thus, they did not consider the issue of whether taking the 

identification to do database checks amounted to a detention.   In the final case relied on by the 

Crown, R. v. Blazevic, 2011 ONSC 7217, the Superior Court recognized that the accused in that 

case was ‘required’ to wait while the computer checks were done (para. 131), but found there 

was no detention.  That decision was inconsistent with Grant.
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Loewen, the Saskatchewan Court of Appeal explicitly noted that it had not considered the issue 

in Mooiman,34 and further suggested, similar to the majority of the Court of Appeal in the case at 

bar, that any reasonable consideration of that issue would result in a finding of detention.  In 

Loewen, the Court said: 

More importantly, a reasonable citizen in Mr. Loewen's position would have believed that 
he or she could not simply exit the vehicle and walk away. This is because Cst. Smith had 
taken Mr. Loewen's SGI photo identification — his driver's licence. Walking away from 
the scene would have entailed Mr. Loewen abandoning that document, i.e., abandoning 
what is, in this jurisdiction, most people's standard personal identification. The Crown 
responds to this reality by suggesting Mr. Loewen could have made his way back to 
the police car, asked for the return of his identification, and then walked away. While 
perhaps a course of action open to Mr. Loewen in a technical, legal sense, I am not 
prepared to accept this is as being something a citizen in Mr. Loewen's shoes would 
have reasonably perceived as a viable or realistic option. It wholly misapprehends the 
typical power dynamic between the police and the people they stop. Confronting the 
police in this way at 3:00 a.m. would have taken a wholly unusual level of personal 
fortitude.35  [Emphasis added.] 

The Canadian courts that have directly considered this issue have been consistent with Loewen 

and support the conclusion of Sharpe J.A. in this case. 36

iv. Application of the Law to the Facts 

17. The Respondent submits that he was detained.  It is significant that Justice Tulloch 

recently found in his independent review of street checks, that “almost half of people stopped 

as pedestrians felt that they would get into trouble with the police if they did not cooperate 

with a police officer, including by providing identifying information when requested”.37

34 R. v. Loewen, 2018 SKCA 69 para. 34 
35 R. v. Loewen, 2018 SKCA 69 para. 43 
36 R. v. Davidson, 2010 ONSC 1508 at para. 78; R. v. Solomon (2009), 200 CRR (2d) 323 

(Ont.Sup.Ct.) at para. 28; R. v. Loewen, 2018 SKCA69 at para. 48; R. v. Ndaye, 2018 ONCJ 557 

at para. 24; R. v. Sivarashad and Baregzay, 2017 ONSC 3597 at para. 121; R. v. Singh, 2010 

ONCJ 159 at para. 70; R. v. Beepath, 2011 ONSC 4104 at para. 57; and in R. v. Dale, 2013 

ONSC 3329 at par. 11, the Crown argued that the accused was not detained until the officer took 

the identification into the cruiser.   

37  "Report of the Independent Street Checks Review", Mr. Justice M. Tulloch, (Queens Printer, 
2017) p.60, para.24  
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After factoring in the Respondent’s youthfulness and race, as well as the circumstances and 

timing of the stop, the only reasonable conclusion would be that the Respondent was detained.

18. In particular, he was “detained at least by the time he was asked for his identification”.38

There was no basis39 for the stop and it was accordingly arbitrary, contrary to s. 9 of the Charter. 

The search was only possible as a result of the arbitrary stop and therefore violated s. 8.  Finally, 

the Respondent’s s. 10(b) rights were violated, since he should have been informed of his rights 

to counsel upon detention, and certainly before the police took the two health cards into the 

police vehicle. 

ISSUE 2: WAS THE EVIDENCE PROPERLY EXCLUDED? 

i. Overview of the appropriate focus of a s.24(2) analysis

19. As the trial judge correctly noted, the decision of whether the evidence should have been 

excluded turned on the three Grant factors, which include: (1) the seriousness of the Charter-

infringing state conduct; (2) the impact of the breach on the Charter protected interests of the 

accused; and (3) society’s interest in an adjudication on the merits.   The s.24(2) analysis 

involves a balancing of public safety and individual freedom.  With respect to how those factors 

should be weighed, Doherty J.A.’s following statement is apposite:

We want to be safe, but we need to be free.40

20. The appellant repeatedly emphasizes that the arbitrary detention in this case was less 

than five minutes.  However, the findings made by Justice Tulloch in his recent inquiry into 

38 Ruling, Appeal book Vol. I, p.6 
39 The only possible justification for the detention was if they had reasonable suspicion the 

accused were involved in two Mac’s Milk store robberies that were committed a week earlier, at 

the other end of town.  However, the officers admitted that the Respondent and Smith were not 

suspects in those robberies and that the description of the single assailant was “not at all similar 

to anything remotely close to” the description of the Respondent or Smith.  There was no 

reasonable suspicion.  (Evidence of Officer Ashton, Appeal book Vol. II, p.88, Ruling, Appeal 

book Vol. I p.7) 

40 Brown v. Durham Regional Police Force (1998), 131 C.C.C. (3d) 1 (Ont.C.A.) at para. 79 
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street checks, demonstrates how even very short illegal detentions come at a “tremendous social 

cost”: 

Youth, especially Indigenous, Black and other racialized youth, and youth in low-income 
housing, are disproportionately impacted by street checks. “[W]hile the ‘street’ 
constitutes a meaningful part of everyday life for many marginalized youth, their 
presence and visibility in that space makes them ready targets for heightened police 
surveillance and intervention”. A street check is often a young person’s first contact with 
the police. 

During my consultations with members of the public and police, I heard of instances 
where groups of young Black men were asked for identifying information while playing 
basketball. Similarly, I heard from Black parents that when their children were hanging 
out with white friends, police would only ask their children for identifying information 
and not their white friends. These first interactions with police have a long-term 
impact on young people. They can establish either a friendly or an antagonistic 
relationship with police that will last a lifetime.

Studies also have shown that people who have been asked to stop and provide 
identification experience the stop in much the same way as a stop and search. One 
American study concluded that there is a negative effect on the physical and mental 
health of those living in areas where there are high levels of pedestrian stops by 
police.

*** 
Effective law enforcement is highly dependent on the cooperation of members of the 
public. The police must be able to act in a manner that fosters this cooperation. When a 
segment of society believes that it has been unfairly targeted by the police, it will de-
legitimize the police in their eyes. The low positive result rate from random police stops 
means that the vast majority of the people being stopped have done nothing wrong. 
That undermines public trust in the police, ties up police resources and erodes the 
perception of police legitimacy.

It has been said that “[t]he worst enemy of effective policing is the absence of public 
confidence”. 

*** 
Studies have suggested a link between the perception of being discriminated against and 
gang membership. More specifically, an aggressive practice of carding may contribute 
to youth violence in Canada. In other words, carding might not deter young people 
from committing crime, but actually contribute to an inclination toward a criminal 
lifestyle.41  [Emphasis added.] 

41  "Report of the Independent Street Checks Review", Mr. Justice M. Tulloch, (Queens Printer, 
2017) pp.23-26, paras.45-48, 65-68  
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21. The interim report recently released by the Ontario Human Rights Commission on the 

inquiry into racial profiling and discrimination by the Toronto Police Force, reinforces the 

negative impact of even brief arbitrary detentions.  The Commission noted the following: 

… through unnecessary stops, questioning and searches, to the use of excessive force and 
laying of unnecessary charges, individuals expressed fear, trauma, humiliation, lack of 
trust and expectations of negative treatment by TPS. 

Personal interactions, experiences of friends and family, and high profile incidents have 
shaped these sentiments.   

*** 
A written submission from a community organization stated: 

Negative interactions or lack of trust were identified as coming from 
perceptions of threat, mistreatment or negative interaction with TPS. 

Some participants felt that they would rather endanger themselves if they are 
being attacked or in need of protection because they feel TPS would not act in a 
fair or helpful manner (e.g. during a break in). Many participants fear being seen 
by TPS as the suspect rather than the victim of a crime and ending up being arrested, 
beaten, shot or forced to make a false confession.42

22. Thus, brief police stops not only negatively impact the freedom of those stopped and the 

public confidence in the police, but might also negatively impact the safety of that community.  

Those considerations must be kept in mind, as the Court considers the three Grant factors.  

ii. The First Grant Factor – the Seriousness of the Police Conduct 

23. As recognized by Sharpe J.A., the trial judge only made one error in her s. 24(2) analysis 

and that was with respect to the primary factor – the seriousness of the state conduct.  In 

particular, she erred in finding that the officers’ perception was “understandable” and that they 

acted in “good faith”.  In reality, they acted with recklessness or ignorance with respect to the 

Charter.  

42 “A Collective Impact: Interim report on the inquiry into racial profiling and racial 

discrimination of Black persons by the Toronto Police Service”, Ontario Human Rights 

Commission, (Queen’s Printer for Ontario, 2018) pp.11-14 
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A. Relevant Legal Principles 

24. In Grant, the Court went to great lengths to clarify the definition of detention, such that 

following the release of that decision, police should have been able to recognize when a 

detention crystalizes, especially in circumstances that were “similar” to those in Grant.  The 

majority gave detailed guidance on when a detention crystalizes in different types of police 

encounters and concluded that, “the Court’s decision in this case will be to render similar 

conduct less justifiable going forward”. 43  In the subsequent case of Kelsy, Rosenberg J.A. 

recognized that the “most important consideration” in admitting the gun in Grant “was the 

context of legal uncertainty in which the police were operating”.44

25. In Grant, the majority also emphasized that if the police acted with recklessness or 

ignorance of Charter rights, their conduct is considered serious.  McLachlin C.J.C. and Charron 

J. noted that the seriousness of the police conduct falls on a spectrum, such that “inadvertent and 

minor violations” fall at the low end, whereas “willful or reckless disregard of Charter rights” 

fall at the high end (emphasis added).  They said: 

"Good faith" on the part of the police will also reduce the need for the court to disassociate 
itself from the police conduct. However, ignorance of Charter standards must not be 
rewarded or encouraged and negligence or wilful blindness cannot be equated with 
good faith: R. v. Genest, [1989] 1 S.C.R. 59 (S.C.C.), at p. 87, per Dickson C.J.; R. v. 
Kokesch, [1990] 3 S.C.R. 3 (S.C.C.), at pp. 32-33, per Sopinka J.; R. v. Buhay, 2003 SCC 
30, [2003] 1 S.C.R. 631 (S.C.C.), at para. 59. Wilful or flagrant disregard of the Charter by 
those very persons who are charged with upholding the right in question may require that 
the court dissociate itself from such conduct. It follows that deliberate police conduct in 
violation of established Charter standards tends to support exclusion of the evidence. It 
should also be kept in mind that for every Charter breach that comes before the 
courts, many others may go unidentified and unredressed because they did not turn 
up relevant evidence leading to a criminal charge.45 [Emphasis added.] 

26. The Supreme Court has repeatedly emphasized that recklessness with respect to Charter 

values cannot equate to good faith.  In Buhay, infra46 the Court stated that “good faith cannot be 

claimed if a Charter violation is committed on the basis of a police officer’s unreasonable error 

43 R. v. Grant, supra at para. 133 
44 R. v. Kelsy, 2011 ONCA 605 at paras. 70 and 64 
45 R. v. Grant, supra at paras. 74-75 
46 R. v. Buhay, 2003 SCC 30 at para. 59 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989314306&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990316685&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003057988&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003057988&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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or ignorance as to the scope of his or her authority”.  The Court said in Cole, infra47 that 

“insensitivity to Charter values”, and in Paterson, infra48 that “negligence in meeting Charter 

standards cannot be equated to good faith”.    In Morelli, the Court found that although the police 

conduct was not deliberate, but instead was careless, it strongly favoured exclusion.  Fish J. said: 

We are bound to accept the trial judge's finding that there was no deliberate misconduct on 
the part of the officer who swore the Information. The repute of the administration of 
justice would nonetheless be significantly eroded, particularly in the long term, if such 
unacceptable police conduct were permitted to form the basis for so intrusive an invasion 
of privacy as the search of our homes and the seizure and scrutiny of our personal 
computers.49  [Emphasis added.] 

Even in the case relied on by Brown J.A., Aucoin, infra, the Supreme Court implied that if the 

police acted with “ignorance of Charter rights”, or deliberate disregard for them, the police 

conduct in itself would strongly support exclusion.50

27. In order to land on the less serious end of the spectrum, the officers must, as a preliminary 

matter, understand the definition of detention.   The majority in Grant noted that there was such 

an onus on the police in the following passage: 

The objective nature of this inquiry recognizes that the police must be able to know when 
a detention occurs, in order to allow them to fulfill their attendant obligations under the 
Charter and afford the individual its added protections. 51

28. The majority also suggested that if officers are unsure whether they are detaining an 

individual, they should inform them of their rights: 

In those situations where the police may be uncertain whether their conduct is having 
a coercive effect on the individual, it is open to them to inform the subject in 
unambiguous terms that he or she is under no obligation to answer questions and is free to 
go.52

47 R. v. Cole, 2012 SCC 53 at para. 87 
48 R. v. Paterson, 2017 SCC 15 at para. 44 
49 R. v. Morelli, 2010 SCC 8 at para. 103 
50 R. v. Aucoin, 2012 SCC 66 at para. 50 
51 R. v. Grant, supra at para. 32  
52 R. v. Grant, supra at para. 32, also see para. 39; R. v. Way, 2011 NBCA 92 at paras. 29, 39, 42; 
R. v. Tran, 2010 ABCA 211 at para. 28-29
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• When the officers were approaching the two men, Ashton recognized that the men 
appeared “pretty-pretty young”, such that he was suspicious about them being out so 
late “on a school night”57; 

• The officers did not know the race of the two men prior to stopping them, but were 
aware of the Appellant’s race when they got out of their vehicle58; 

• Both officers recognized that the Respondent was “nervous” 59; 

• The evidence suggested that Officer Ashton did not consider whether the Respondent 
felt compelled to follow his commands.60  When asked if he believed the Respondent 
would have felt intimidated by his stance, Officer Ashton testified, “Like I… I don’t 
know how he – if he felt intimated the way I was standing”61; and, 

• Officer Haidar had 6 years experience and therefore would have been trained after 
Grant had been released.  Officer Ashton, with 18 years experience, still had not 
received the “new” training on “how to interact with individuals on the street” at the 
time of trial – over a year after the Respondent’s arrest62.  There was no evidence 
either officer was familiar with Grant or the definition of a detention. 

57 Evidence of Officer Ashton, Appeal book Vol. II, pp.67, 128-130 
58 Evidence of Officer Ashton, Appeal book Vol. II, p.81; Evidence of Officer Haidar, Appeal 

book Vol. II, p.152.  (Although the trial judge stated that the Appellant’s “appearance was not 

decisive of race”, the officers did not suggest in their testimony that the Appellant, a man who 

identifies himself as black and adorns an afro, was not black.  Evidence of Officer Ashton, 

Appeal book Vol. II, pp.81, 86). 

59 Evidence of Officer Ashton, Appeal book Vol. II, pp. 69,77; Evidence of Officer Haidar, 
Appeal book Vol. II, p.185 
60 Unfortunately, the Crown successfully objected to the defence counsel cross-examining the 

officers on their perception of how the two young men would have felt during the encounter, 

(Appeal book, Vol. II pp.100-103, 169). 

61 Evidence of Officer Ashton, Appeal book Vol. II, pp.100-101 
62 According to the media, the Windsor police held a press conference the day after the 

Respondent’s arrest, during which the Chief of Police said, “We’re hoping the officers have the 

right to do exactly what they did last night.  Engage in suspicious circumstances and not have to 

tell the person you have the right to walk away and you don’t have to talk to us if you don’t want 

to.  That’s outrageous.”  (Wilhelm, J. (2015) ‘Windsor cops say proposed street check rules 

would have prevented gun and drug seizure’, The Windsor Star, 19 November) 
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C. The Trial Judge’s Ruling and her Errors 

31. The trial judge found that the police conduct did not fall at the serious end of the 

spectrum in the following paragraph: 

I find that Constable Ashton and Constable Haidar acted in good faith.  They had a 
subjective belief that they were not detaining Mr. Omar.  The police conduct was not 
abusive.  Although the officers went too far in detaining Mr. Omar and asking him 
questions, the point at which an enounter becomes a detention is not always clear.  
Although I have concluded that Constable Ashton and Constable Haidar were in error in 
detaining Mr. Omar, the detention is understandable.  The police conduct in committing 
the Charter breach was neither deliberate nor egregious and would not fall on the more 
serious end of the spectrum.63

She ultimately concluded that because they acted in good faith, the first factor favoured 

admission.64

32. The trial judge did not explain what evidence supported a finding that the police acted in 

good faith, or that their error was understandable.  Instead, she indicated that the facts were “very 

close” to those in Grant and seemingly adopted the reasoning in Grant to find the evidence 

should be admitted.  Indeed, in the paragraph from her reasons cited above, she mimicked the 

language in para. 133 of Grant, in which the majority also used the following phrases to find that 

the police conduct was not serious:  “The police conduct….was not abusive”, “The officers went 

too far in detaining the accused and asking him questions.”, “…the point at which an encounter 

becomes a detention is not always clear”, “Though we have concluded that the police were in 

error in detaining the appellant when they did, the mistake is an understandable one”, and “the 

police conduct in committing the Charter breach was neither deliberate nor egregious”.65  Her 

reasons reveal that she accepted the conduct was on all fours with that in Grant and admitted the 

evidence because it was admitted in that case. 

33. She did not acknowledge in her reasons that the Court in Grant made efforts to clarify the 

definition of detention; she did not acknowledge that the Court implied “going forward”, police 

63 Ruling, Appeal book Vol. I, p.10 
64 Ruling, Appeal book Vol. I, pp.11-12.  Note that the first Grant factor can never actually 

favour admission, but if police act in good faith it attenuates how strongly it favours exclusion. 
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approach on the wrong side of the road, the spotlight, the demands – including the fact that 

Officer Haidar described the demands as “instructions” to the men, the stance of the officers, the 

number of officers, the relative size of Officer Ashton and the investigation of the possible theft 

of the health card - is compared to the tenor in Grant, it is apparent there was a detention. 

36. Moreover, when the circumstances are considered movement by movement, as Brown J.A. 

did, the differences between the two cases were negligible.  The differences recognized by 

Brown J.A. included70: (1) the fact that instead of three officers standing three to five feet in 

front of the accused71, there were two uniformed officers in front of the accused, at least one – 

who was “substantially” larger than the Respondent - stood two to four feet in front of him; and 

(2) that the officers did not ask the Respondent whether he had committed a crime, but they did 

make him aware they were investigating him for a crime, namely theft of a health card. 

37. The appellant suggests at para. 51 of its factum that over and above those factors identified 

by Brown J.A., there were additional72 relevant factors distinguishing this case from Grant, 

including: 

(1) The Respondent was 20 years old with extensive experience with the justice system, 

whereas Mr. Grant was 18 with no such experience.;  

(2) The Respondent was only three inches shorter than the officer;  

(3) The Respondent was only asked to keep his hands out of his pockets after he produced 

two health cards and Officer Haidar took them to the cruiser; and, 

69 R. v. Grant, supra at para. 51-52 
70 Dissent of Justice Brown, Appeal book Vol. I pp.78-79, 83-84 
71 R. v. Grant (2006), 209 C.C.C. (3d) 250 (Ont.C.A.) at para. 29 
72 The Respondent takes the position that some of the factors listed by the appellant amount to a 

simple restating of the differences relied on by Brown J.A., which included the relative number 

of officers to individuals stopped, their stance in relation to the individuals, and the incriminatory 

questions. 
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(4) The Respondent showed a “willingness to defy” police requests to keep his hands out 

of his pockets.73

38. However, the Respondent submits those four additional factors were irrelevant to the 

reasonableness of the officers’ perception that there was no detention, for the following reasons: 

(1) The police believed the men in the case at bar appeared to be kids out too late on a 

school night, and had no known history with police.  The fact that the Respondent was in 

fact older than Mr. Grant and had more experience with police, was irrelevant to the 

reasonableness of the officers’ perception74;  

(2) Although the difference in height between the Respondent and the officer might only 

have been three inches, the trial judge, who had the opportunity to observe the two 

individuals in question, noted that the slim-framed Respondent was “significantly smaller” 

than the officer75;  

(3) In contrast to the appellant’s suggestion that the men were only instructed to show their 

hands after the Respondent produced two cards, Haidar implied that he instructed the men 

to show their hands before the Respondent did so.76  Moreover, keeping in mind the issue 

was the reasonableness of the officers’ perception that there was no detention (which was 

relevant to s. 10(b), as well as to ss.8 and 9), it must be noted that the officers believed 

there was no detention even after the health cards were taken; and, 

(4) Contrary to the appellant’s assertion, the Respondent did not willingly defy any order.  

The Respondent testified that he put his cold hands back in his pockets subconsciously and 

73 Ruling, Appeal book Vol. I, pp.10-11, Evidence of the Respondent, Appeal book Vol. III, 
pp.15-16; Evidence of Officer Ashton, Appeal book Vol. II, pp.77-78, 96, 98, 115-115, Evidence 
of Officer Haidar, Appeal book Vol. II, pp.153,155 
74 Evidence of Officer Ashton, Appeal book Vol. II, pp.67, 71, 128-130 
75 Ruling, Appeal book Vol. I, p.6, Judgment, Appeal book Vol. I, p.43;  
76 Haidar testified that he went to the cruiser upon the Respondent producing two health cards 

and that he instructed both men to show their hands before that happened. (see: Appeal book 

Vol. II, pp.153-155) 
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neither officer suggested they interpreted his actions as defying their orders.  In fact, both 

officers noted that he complied with their directions to remove his hands from his pockets 

and described him as generally being compliant.  Most importantly, the trial judge 

accepted the Respondent’s evidence that he was scared to defy the police orders.77

It is not surprising that Brown J.A. did not rely on any of these additional four factors as 

distinguishing Grant from the case at bar. 

39. Even with a “minute parsing of words and movements”, there was nothing to meaningfully 

distinguish this case from the facts in Grant, such that it made the officers’ belief 

understandable.   

40. Brown J.A. also relied on the decisions in Suberu78, Le79 and Atkins80 to suggest that it was 

unclear whether the Respondent was detained.   However, in those three cases the accused, in 

contrast to the Respondent, walked away from police, which was, as emphasized in Grant: 

relevant in assessing the reasonableness of any perceived power imbalance between the 
individual and the police, and thus the reasonableness of any perception that he or she had 
no choice but to comply with the police directive81.   

For example, when the police approached Mr. Suberu in a store in the middle of the day, he 

walked right past the officer and said, “he did this, not me, so I guess I can go”.  He continued 

out of the store and was getting into his vehicle, when the officer said, “Wait a minute.  I need to 

talk to you before you go anywhere” and asked him a series of questions. Mr. Suberu’s actions 

indicated he understood his rights and the Supreme Court emphasized that he did not testify to 

suggest otherwise.82  The fact that the accused in both Le83 and Atkins84 similarly walked away 

77 Ruling, Appeal book Vol. I, pp.10-11; Judgment, Appeal book Vol. I, pp.57-58; Evidence of 
the Respondent, Appeal book Vol. III, pp.15-16; Evidence of Officer Ashton, Appeal book Vol. 
II, pp.77-78, 96, 98, 115-115, Evidence of Officer Haidar, Appeal book Vol. II, pp.153,155 
78 R. v. Suberu, 2009 SCC 33 at para. 9 
79 R. v. Le, 2018 ONCA 56  
80 R. v. Atkins, 2013 ONCA 586 
81 R. v. Grant, supra at para. 32 
82 R. v. Suberu, supra at para. 32 
83 R. v. Le, supra at para. 62-64 
84 R. v. Atkins, supra at paras. 4, 10 
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from police reveals that the power dynamic in those cases was also very different from the 

circumstances in this case, in which the Respondent was afraid of doing anything aside from 

follow police orders.85  There was nothing in those three cases that would have clouded the issue 

of whether the Respondent was in fact detained. 

41. At the very least, it should have been apparent to the officers that they were close to the 

line.  Instead of being careful about trampling on the accused’s rights and advising the 

Respondent that he had the right to walk away, as was recommended by the Supreme Court86, 

the officers were reckless with respect to the Respondent’s rights.  If the officers’ either 

considered the facts in Grant or considered the test for detention – whether the accused felt 

compelled to follow police directions - it should have been apparent that there was a real risk 

they were violating the Respondent’s constitutional rights.  The failure to take any precautions 

against such action places this conduct at the serious end of the spectrum and Brown J.A. erred 

in finding otherwise. 

E. A Proper Assessment of the Seriousness of the Police Conduct 

42. More importantly, this was not a close case.  The fact that the officers, believing these 

were young males who were out too late on a school night, crossed into the on-coming traffic 

lane to pull up beside them, shone a “very bright” spotlight on their faces, got out of the vehicle 

in uniform, stood “very close” to the young “significantly smaller” males, gave them a series of 

‘instructions’ while recognizing that the Respondent was nervous, took his identification away 

from him and investigated whether he had committed an offence, all made this a clear detention.  

It cannot be said that the officers’ belief was understandable or that they acted in good faith.  

Instead, their ignorance or insensitivity towards Charter values was a significant factor, that 

should have placed their conduct on the serious end of the spectrum.  A factor the trial judge did 

not consider at all.  The Court of Appeal was therefore appropriate in interfering with the trial 

judge’s decision and making the opposite determination with respect to the first Grant factor. 

85 Ruling, Appeal book Vol. I, pp.10-11; Judgment, Appeal book Vol. I, pp.57-58 
86 R. v. Grant, supra at paras. 32 and 194 
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iii. The Other Two Grant Factors 

43. The trial judge and the majority of the Court of Appeal appropriately assessed the 

remaining two Grant factors.  With respect to the second factor, the trial judge aptly concluded: 

Insofar as the second inquiry is concerned, in this case, as in most cases, the detention had 
an impact on Mr. Omar’s liberty and privacy interests.  Although he was not treated 
roughly until Constable Ashton saw the firearm in his pocket, the impact on Mr. Omar’s 
liberty must not be minimized.  Mr. Omar, Mr. Smith, and every other person in this 
country has the right to walk down the street without fear of being arbitrarily 
detained, whether the time is 1:00 in the morning or in the middle of the afternoon.  Mr. 
Omar’s right to do so was violated and the breach of his rights under section 9 were 
significant. 

Insofar as Mr. Omar’s section 10(b) rights are concerned, I find the impact on Mr. Omar to 
be significant as well.  Mr. Omar should have been advised of his right to counsel at the 
time he was asked for his identification.  Mr. Omar gave evidence that he was scared and 
he felt he did not have the right to walk away.  If he had been informed immediately of his 
right to counsel, and had been given an opportunity to consult with counsel, he may have 
been advised differently.  Although the time delay was minimal (he was advised less than 5 
minutes later) the breach nonetheless had a significant impact.87 [Emphasis added.] 

44. The trial judge’s conclusion regarding the impact on the Respondent’s constitutional rights 

is supported by Harrison, infra, in which McLachlin C.J.C. noted that even “relatively non-

intrusive” stops will significantly impact an individual’s rights, if there is no basis for the stop.  

That is because an individual in such “a position has every expectation of being left alone”.88

45. With respect to the third factor, the court must consider, as was noted by both Sharpe and 

Brown JJ.A., the dangers associated with guns.  Having said that, in Harrison McLachlin C.J.C. 

noted that the seriousness of the offence may cut both ways on the third Grant factor: 

As Cronk J.A. put it, allowing the seriousness of the offence and the reliability of the 
evidence to overwhelm the s. 24(2) analysis "would deprive those charged with 
serious crimes of the protection of the individual freedoms afforded to all Canadians 
under the Charter and, in effect, declare that in the administration of the criminal law 'the 
ends justify the means'" (para. 150). Charter protections must be construed so as to 
apply to everyone, even those alleged to have committed the most serious criminal 

87 Ruling, Appeal book Vol. I, pp.10-11. See R. v. Rover, 2018 ONCA 745 at para. 45 for the 

significance of a violation of s. 10(b).

88 R. v. Harrison, 2009 SCC 34 at para. 31
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offences. In relying on Puskas in these circumstances, the trial judge seemed to imply that 
where the evidence is reliable and the charge is serious, admission will always be the 
result. As Grant makes clear, this is not the law.89  [Emphasis added.] 

46. Following Harrison, the Supreme Court noted in Taylor90 and Spencer91, that even with 

“serious offences”, the public has an interest “in ensuring that the justice system remains above 

reproach”.  And Doherty J.A. similarly noted in McGuffie, infra that the third Grant factor 

should rarely in itself be determinative.  He noted that in all cases the first two factors favour 

exclusion (they cannot favour admission) and implied that they may do so either weakly or 

strongly.  He concluded that if they both strongly favour exclusion, the evidence will almost 

always be excluded.  He said: 

In practical terms, the third inquiry becomes important when one, but not both, of the first 
two inquiries pushes strongly toward the exclusion of the evidence: see e.g. Harrison, at 
paras. 35-42; Spencer, at paras. 75-80; R. v. Jones, 2011 ONCA 632, 107 O.R. (3d) 
241(Ont. C.A.), at paras. 75-103; Aucoin, at paras. 45-55. If the first and second inquiries 
make a strong case for exclusion, the third inquiry will seldom, if ever, tip the balance 
in favour of admissibility: see e.g. R. c. Côté, 2011 SCC 46, [2011] 3 S.C.R. 
215 (S.C.C.), at paras. 81-89; R. v. Morelli, 2010 SCC 8, [2010] 1 S.C.R. 253 (S.C.C.), at 
paras. 98-112. Similarly, if both of the first two inquiries provide weaker support for 
exclusion of the evidence, the third inquiry will almost certainly confirm the admissibility 
of the evidence: see e.g. Grant, at para. 140.92

47.  The Supreme Court adopted the McGuffie approach in Paterson.93

48. More importantly, the Supreme Court noted in Grant that the circumstances of the stop of 

Mr. Grant amounted to a “close case”94 and, as recognized by Rosenberg J.A. in Kelsy, “the most 

important consideration”95 in the s. 24(2) analysis, that tipped in favour of admission in Grant, 

was that the law on detention was uncertain at that time.  It was therefore understandable that the 

officers unknowingly entrenched on the Respondent’s rights.   The Court implied in Grant that if 

89 R. v. Harrison, supra at para. 40 
90 R. v. Taylor, 2014 SCC 50 at para. 38 
91 R. v. Spencer, 2014 SCC 43 at para. 80 
92 R. v. McGuffie, 2016 ONCA 365 at para. 63 
93 R. v. Paterson, supra at paras. 55-56 
94 R. v. Grant, supra at para. 140 
95 R. v. Kelsy, supra at paras. 70 and 64 
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