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PART I – STATEMENT OF FACTS 
 

I. OVERVIEW 

1. This appeal concerns the delicate balance between individual constitutional rights and 

legitimate law enforcement in the context of neighbourhood policing.  Where do we draw the line 

between the societal interest in effective policing and the right of individuals to walk the streets 

free from state interference?  When does police conduct that impairs individual liberty outweigh 

society’s interest in a prosecution on the merits? 

2. This case arose out of a very brief encounter between the police and the respondent.  While 

carrying a loaded handgun and extra ammunition, the respondent and his friend were walking in a 

remote area of Windsor late at night.  It was a high crime area where there had been a number of 

residential and commercial break-ins.  Two police officers were patrolling the neighbourhood.  

The two hooded men in dark clothing caught their attention because this was an unusual place for 

two people to be wandering at 1 am.  The police approached them to ascertain what they were 

doing in the area.  The respondent produced two health cards with entirely different names.  

Suspecting that one of the identifications was stolen, one officer returned to the cruiser to check.  

The other remained.  For safety reasons, the two men were asked to keep their hands out of their 

pockets.  The respondent reluctantly complied.  As he pulled his right hand out, he inadvertently 

revealed the barrel of his gun.  He was arrested immediately and given his rights to counsel.  The 

entire incident lasted less than five minutes.   

3. This brief encounter was a legitimate exercise in policing that was not prompted by racial 

profiling.  The police were unable to observe the race of the two men before they engaged them 

on the sidewalk, the respondent’s physical appearance was “not decisive of race” and his friend 

was a white male.1  

4. The courts below came to opposite conclusions about the balancing of interests under s. 

24(2) of the Charter.  The trial judge admitted the evidence seized; the Court of Appeal for 

                                                 
 
1 R v Omar, 2018 ONCA 975 at ¶7, per Sharpe JA (AR, Vol I, Tab 4) [Majority Reasons]; R v 
Omar, 2017 ONSC 93 at ¶27, per Hebner J (AR, Vol I, Tab 1) [Trial Ruling]; Cst. Ashton, p 81 
(AR, Vol II, Tab 6); Cst. Haidar, p 152 (AR, Vol II, Tab 7) 
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Ontario excluded it.  The different results turned on competing characterizations of the violating 

conduct.  The trial judge found the breach to be less serious and understandable in the 

circumstances because the point of psychological detention was not entirely clear, whereas the 

majority of the Court of Appeal viewed the conduct as unacceptable ignorance in the face of 

well-defined Charter rights.2   

5. With respect, it is submitted that the majority of the Court of Appeal erred in interfering 

with the trial judge's finding that the breach was at the less serious end of the spectrum. The trial 

judge considered the proper factors and made no unreasonable findings.  Her refusal to exclude 

the evidence under s. 24(2) was entitled to considerable deference.  In reversing the trial decision, 

the majority failed to sufficiently acknowledge the ability of police to engage citizens in 

conversation without cloaking citizens in s. 9 protections.  That decision depends on a clarity in 

the jurisprudence that simply does not exist.  Neighbourhood policing serves to promote and 

ensure the safety of the community and requires fluid interactions between the police and the 

public.  A fair balance must exist between the competing, but equally important, interests of the 

individual citizen and the community at large.  When the violating conduct in this case is fairly 

placed on the fault spectrum, it cannot be said that the trial judge erred in refusing to exclude the 

evidence under s. 24(2). 

II.  FACTS 

A. The Midnight Shift  

6. Constables Ashton and Haidar are members of the Windsor Police Service.  On November 

19, 2015, they were working the midnight shift together and patrolling District 31.  Cst. Ashton 

was an 18-year veteran of the force, and District 31 was his home district.  Over time he had 

developed a familiarity with the streets, people, areas and crimes committed in the district.3   

7. Prior to heading out on patrol, the officers attended a routine meeting that addressed 

assignments, pairings and the latest crime bulletins.  The officers were specifically advised of two 

night-time, armed robberies against two different Mac’s Milks in the Windsor area.  Both 

                                                 
 
2 Majority Reasons, supra at ¶48; Trial Ruling, supra at ¶43 
3 Cst. Ashton, pp 54-55 (AR, Vol II, Tab 6) 
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robberies were committed earlier in the week by a suspect wearing a hoodie.4  The first robbery 

featured a hooded suspect with two other persons of interest.  The second robbery featured a 

hooded male seen with a second male before and after the robbery.5 

 

B. Intersection of Richmond and Walker 

8. At approximately 1:15 am, officers Ashton and Haidar were in their cruiser and patrolling 

the district.  They were driving westbound on Richmond Street toward Walker Road, two to three 

blocks north of the Mac’s Milk in their district.  They observed two males up ahead, also walking 

westbound.6  They were the only two people in the area.7 

9. There was nothing open at the intersection of Richmond and Walker at 1 am.  The corner 

included a Beer Store that was closed, a vacant fire station, a vacant building and a fenced off 

industrial lot.8  There were a couple of schools and a few residences within a one block radius.9   

There was a park curfew in effect and the school was closed.10  The only businesses open at the 

time were a Tim Horton’s (two to three blocks to the north) and a Mac’s Milk (two to three 

blocks to the south).  

10. The individuals were on the south side of Richmond Street, walking alongside a vacant 

building toward Walker Road.  Both officers were very familiar with the area.  It was a “high 

crime area” where several homes and businesses (including the Beer Store) had been broken 

into.11  The males were dressed in dark clothing and had their hoodies up over their heads.  The 

                                                 
 
4 Cst. Ashton, pp 61-62, 74-75 (AR, Vol II, Tab 6); Exhibit 3 – Windsor Police Service Wanted 
Police Bulletin, pp 127-129 (AR, Vol III, Tab 5)  
5 Exhibit 3 – Windsor Police Service Wanted Police Bulletin, p 129 (AR, Vol III, Tab 5) 
6 Cst. Ashton, pp 63, 65-66 (AR, Vol II, Tab 6) 
7 Cst. Haidar, p 149 (AR, Vol II, Tab 7) 
8 Cst. Ashton, p 65 (AR, Vol II, Tab 6) 
9 Ibid at p 138 
10 Ibid at p 114 
11 Cst. Haidar, pp 165-167 (AR, Vol II, Tab 7) 
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officers could not understand what they were doing in such a remote area at that time of night.12  

As part of their patrol, the officers pulled up beside the two men to ask what they were doing in 

the area and whether they lived nearby.13 

 

C. The Five Minute Encounter 

11. Cst. Ashton was driving the police car.  He opened his window and called over to the two 

men, “Hey guys, what’s going on?”  He briefly shone the alley light on them from behind to get 

their attention.14  Both men stopped walking and turned to look at the officers.  Ashton parked the 

car beside the two men and both officers exited the vehicle.  The men were on the sidewalk, and 

the officers stood on the grass between the men and the cruiser.15  The officers observed the faces 

of the two men for the first time.16  Cst. Ashton testified, “I know a lot of the people in that 

district and I didn’t recognize either of these two.”17  This added to Cst. Ashton’s general concern 

about what they were doing in the area.18   

12. Cst. Ashton wanted to determine who he was dealing with.19  He asked, “What’s going on 

tonight?” and “Do you guys got any ID?”20  The men responded that they were on their way to 

Mac’s Milk.21  The respondent provided Cst. Ashton with two health cards: one in the 

respondent’s name (Omar Muhammad Omar) and one with a completely different name (Bailey 

                                                 
 
12 Cst. Ashton, p 67 (AR, Vol II, Tab 6); Cst. Haidar, pp 165-167 (AR, Vol II, Tab 7) 
13 Cst. Ashton, pp 66-67 (AR, Vol II, Tab 6), 87, 89; Cst. Haidar, pp 166-168 (AR, Vol II, Tab 7) 
14 Cst. Ashton, p 92 (AR, Vol II, Tab 6); Cst. Haidar, pp 152, 170 (AR, Vol II, Tab 7) 
15 Cst. Ashton, pp 68-69 (AR, Vol II, Tab 6) 
16 Cst. Ashton, p 81 (AR, Vol II, Tab 6); Cst. Haidar, p 152 (AR, Vol II, Tab 7) 
17 Cst. Ashton, p 87 (AR, Vol II, Tab 6) 
18 Ibid at p 71 
19 Ibid at p 94 
20 Cst. Ashton, p 70 (AR, Vol II, Tab 6); Cst. Haidar, p 153 (AR, Vol II, Tab 7) 
21 Cst. Ashton, pp 69-70 (AR, Vol II, Tab 6) 
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O’Goebel Sterling).22   The other man claimed to have no identification on him.  He verbally 

identified himself as both McKenzie Smith and McKenzie Morphew-Smith.23     

13. The respondent appeared “a little nervous” and claimed that he was holding the extra health 

card for a friend.  Cst. Ashton did not believe him and thought that one of the identifications 

might be stolen.24  The officers decided to run the names through the computer in the cruiser to 

(a) confirm Mr. Smith’s verbal identifications and (b) check if one of Mr. Omar’s health cards 

was missing or stolen.25 Cst. Ashton remained alone with the two men while his partner left to 

run the checks in the cruiser.  Before Cst. Haidar left his partner, the two men were asked to keep 

their hands out of their pockets for officer safety reasons.  They both complied.26 

14. Cst. Ashton stood beside the driver’s side of the cruiser, approximately four feet away from 

the two men.  His partner was sitting in the passenger seat, running the checks.  Cst. Ashton was 

5’11” and the respondent was 5’8”.27  He asked the men a few more questions about their 

connection to the area over the course of “a minute or two”: 

 “What are you doing here?” 

  “What are you up to?” 

 “Where do you live?” 

 “You guys work?” 

 “You guys go to school?” 

 “How did you get to Windsor?”28 

15. The respondent initially stood in a bladed stance.  He did most of the talking:  he told the 

officer that he had just arrived in Windsor from London, and that they were coming from Smith’s 

                                                 
 
22 Ibid at p 140 
23 Cst. Haidar, p 154 (AR, Vol II, Tab 7) 
24 Cst. Ashton, pp 140-141 (AR, Vol II, Tab 6) 
25 Cst. Haidar, p 154 (AR, Vol II, Tab 7); Cst. Ashton, pp 139-140 (AR, Vol II, Tab 6) 
26 Cst. Ashton, pp 69, 99, 117, 140 (AR, Vol II, Tab 6); Cst. Haidar, p 155 (AR, Vol II, Tab 7) 
27 Cst. Ashton, p 96 (AR, Vol II, Tab 6) 
28 Trial Ruling, supra at ¶10; Cst. Ashton, p 76 (AR, Vol II, Tab 6); O. Omar, pp 3, 11 (AR, Vol 
III, Tab 1) 
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house.29  During this minute or two, the respondent looked at his friend repeatedly and continued 

to act nervous.  Despite the prior request, the respondent returned his hands into his hoodie 

pockets.30  Still alone, Cst. Ashton repeated his request, “Can you take your hands out of your 

pocket, please, when you’re talking to me.”  The respondent said nothing.  He eventually pulled 

his left hand out, but not his right hand.  This time, the respondent was told, “Take out both 

hands”.  He just stared at the officer, before glancing down to his right side.  The officer tracked 

the glance.  The respondent’s right hand was shaking as it came out of his hoodie pocket, and 

inadvertently caused the barrel of a gun to be revealed.31  The officer quickly grabbed the 

respondent’s right arm, the one closest to the gun, and they both fell to the ground.32  The 

respondent was secured, arrested and informed of his rights to counsel immediately.33  There had 

been no physical contact prior to this point. 

16. The respondent’s .32 calibre handgun was fully loaded.  Four additional .32 calibre rounds 

of ammunition were found in his right vest pocket when he was searched incident to his arrest.34  

At the police station, the police also recovered a plastic bag with cocaine in his pant pocket.35 

17. The entire interaction, from parking the cruiser to the seizure of the gun, lasted less than 

five minutes.36  Both officers testified that the two men were not detained and were free to leave.  

Cst. Ashton testified that if the men had left, he would have asked them why they were leaving 

                                                 
 
29 O. Omar, p 11 (AR, Vol III, Tab 1) 
30 Cst. Ashton, p 99, 117 (AR, Vol II, Tab 6) 
31 Cst. Ashton, p 116 (AR, Vol II, Tab 6); Cst. Haidar, p 182 (AR, Vol II, Tab 7) 
32 Cst. Ashton, pp 76-78, 117 (AR, Vol II, Tab 6) 
33 Cst. Ashton, p 80 (AR, Vol II, Tab 6); Cst. Haidar, p 157 (AR, Vol II, Tab 7); Trial Ruling, 
supra at ¶14 
34 Cst. Ashton, p 80 (AR, Vol II, Tab 6) 
35 Cst. Haidar, p 158 (AR, Vol II, Tab 7) 
36 Cst. Haidar, p 159 (AR, Vol II, Tab 7); Trial Ruling, supra at ¶11 



7 
 

 
 

and he would have watched to see where they went.37  Cst. Haidar indicated that he would have 

parked in a nearby parking lot to make sure the clerk at Mac’s Milk was safe.38 

D. Mr. Omar’s Version of Events was Rejected by the Trial Judge 

18. The respondent was 20 years old at the time of the encounter.39  He testified that he arrived 

in Windsor by train only hours before the encounter.  He had paid the train conductor “a little 

extra” on the side to let him “hop on” without a ticket.40  

19. The respondent alleged that both officers lied to cover up what really happened on the night 

of November 19.41  According to him, the police “made up random stuff” to explain stopping 

him, and that the gun was only discovered when Cst. Ashton reached into his pockets without any 

basis to do so.42  He also claimed that he was not provided any rights to counsel until after he was 

searched at the police station and after the drugs were found in his pocket.43  The trial judge 

rejected this version of events in its entirety.44    

20. The respondent identifies as bi-racial because, “My dad’s from North Africa and my mom 

she’s from Burlington, Ontario, so she’s a white woman.”45  In support of his claim that he was 

detained, Mr. Omar testified that he knew from “the news” that when a “person of colour tries to 

walk away from a police officer, they’re shot dead.”46 The respondent’s many arrests were also 

relevant to the question of psychological detention.  He acknowledged having “considerable 

                                                 
 
37 Cst. Ashton, pp 99-100 (AR, Vol II, Tab 6) 
38 Cst. Haidar, p 164 (AR, Vol II, Tab 7) 
39 O. Omar, p 1 (AR, Vol III, Tab 1) 
40 Ibid at p 8 
41 Ibid at p 16 
42 Ibid at pp 4, 17 
43 Ibid at p 7 
44 Trial Ruling, supra at ¶10, 14 
45 O. Omar, p 5 (AR, Vol III, Tab 1) 
46 Ibid at p 4 
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experience dealing with the police” but denied knowing that he could refuse to answer questions 

and walk away from the police.47   

 

III. LOWER COURT DECISIONS 

 
A. Trial Ruling 

21. The trial judge determined that a reasonable person in Mr. Omar’s position would conclude 

that his right to choose how to act had been removed by the police.48  Specifically, she found that 

the respondent was psychologically detained “at least by the time he was asked for his 

identification,” and that this detention was arbitrary in violation of s. 9 of the Charter.49   

22. The trial judge accepted the evidence of Cst. Ashton that the barrel of the handgun came to 

be in plain sight because of the respondent’s own actions, and not because the police unlawfully 

searched the respondent.  She also accepted that Cst. Ashton “reacted quickly and appropriately 

to take control of both the handgun and Mr. Omar.”50  Nevertheless, because the underlying 

detention was unlawful, the search that followed was also unlawful and could not be saved by the 

plain sight doctrine.51  Likewise, a s. 10(b) violation arose because the respondent was not 

immediately informed of his rights to counsel upon detention.52     

23. Despite the violations, the trial judge declined to exclude the evidence under s. 24(2).  She 

found that the police conduct was not abusive, and that the police had acted in good faith on a 

subjective belief that they were not detaining Mr. Omar.  This subjective belief was 

“understandable” in the circumstances of this case as “the point at which an encounter becomes a 

detention is not always clear”.53  The police conduct was “neither deliberate nor egregious and 

                                                 
 
47 Ibid at pp 11-15 
48 Trial Ruling, supra at ¶24 
49 Ibid at ¶22, 29 
50 Ibid at ¶30 
51 Ibid at ¶31-34 
52 Ibid at ¶38 
53 Ibid at ¶43 
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would not fall on the more serious end of the spectrum.”  The trial judge also found that the 

impact on the respondent was significant but not egregious, and the evidence was highly reliable 

and its exclusion would gut the Crown’s case.54  On balance, she concluded that the 

circumstances in this case favoured admission.55 

B.  Court of Appeal for Ontario – Split Decision 

24. The Court of Appeal for Ontario released a split decision, with the majority finding that the 

trial judge erred in assessing the seriousness of the police conduct under the first branch of the s. 

24(2) analysis.  Sharpe JA, writing for the majority, explained that this was a “clear case of 

detention” that “was on all fours with Grant”. 56  The police had “no excuse for not knowing” this 

was an arbitrary detention in light of Grant.57  The trial judge’s finding of “good faith” in such 

circumstances could not withstand scrutiny.58  On a fresh analysis under s. 24(2), the majority 

placed the violating conduct at the more serious end of the fault spectrum, and ultimately 

excluded the evidence, allowed the appeal and entered acquittals on all counts.59   

25. Brown JA dissented.  He saw no legal error in the trial judge’s analysis under the first 

branch and no basis for appellate intervention.60  He agreed with the trial judge that the point at 

which an encounter becomes a psychological detention is not always clear.  Brown JA found that 

the justification for intervention offered by the majority did not exist:  the point of detention was 

not obvious on the facts of this case nor in the jurisprudence.  He added that it is debatable 

whether a psychological detention even occurred in this case, and pointed to appellate 

jurisprudence to support the conduct of the police.61  Brown JA also observed that the Grant 

multi-factorial approach to determinations of psychological detention does not lend itself to 

                                                 
 
54 Ibid at ¶44-50 
55 Trial Ruling, supra at ¶52 
56 Majority Reasons, supra at ¶30, 48 
57 Ibid at ¶61 
58 Ibid at ¶31 
59 Ibid at ¶4 
60 R v Omar, 2018 ONCA 975 at ¶63 per Brown JA (dissenting) [Dissenting Reasons] 
61 Dissenting Reasons, supra at ¶103 
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“practical, on-the-street clarity” for police officers.62  The trial judge’s placement of the police 

conduct on the spectrum of seriousness involved no error, and her findings of fact were 

reasonable and entitled to deference.63 

 
PART II – QUESTION IN ISSUE 

 
ISSUE 1: Did the majority of the Court of Appeal for Ontario err in excluding the evidence 

under s. 24(2) of the Charter? 

 

26. It is the appellant’s position that the majority erred in reversing the ruling of the trial judge 

and excluding the evidence under s. 24(2).   

 

  

                                                 
 
62 Ibid at ¶74-75, 81, 102 
63 Ibid at ¶100, 107 
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PART III – BRIEF OF ARGUMENT 
 

I. OVERVIEW OF THE APPELLANT’S POSITION 

27. This appeal involves the application of the Grant framework to psychological detentions 

and the test for the exclusion of evidence under s. 24(2) of the Charter.  The majority of the 

Court of Appeal erred in excluding the evidence under s. 24(2).  In doing so, the majority failed 

to draw a distinction between a judicial determination of when a psychological detention 

crystallizes and the related but separate assessment of the seriousness of the police conduct for 

purposes of s. 24(2).  The multi-factorial framework in Grant necessarily provides for a range of 

reasonable conduct by the police in any given encounter with the public.  In many instances, 

there is no bright line for the point of psychological detention and the police may miss the mark 

within the acceptable range.  In those cases, a violation does not render reasonable decisions 

made by police officers on the street so serious that exclusion is necessary under s. 24(2).    

II. THE SECTION 24(2) FRAMEWORK UNDER GRANT AND THE NEED FOR 
DEFERENCE    

28. Section 24(2) instructs that where evidence is obtained in a manner that infringes a right 

protected by the Charter, "the evidence shall be excluded if it is established that, having regard to 

all the circumstances, the admission of it in the proceedings would bring the administration of 

justice into disrepute."  Ten years ago, this Court released its seminal decision in Grant and 

outlined a revised framework to differentiate between cases where the exclusion of evidence 

would promote the proper administration of justice and cases where exclusion would cause 

further harm.   

29. Under this framework, an application to exclude evidence under s.24(2) requires a 

balancing of the following three branches: 

 the seriousness of the Charter-infringing state conduct; 

 the impact of the breach on the Charter-protected interests of the accused; and 

 society's interest in an adjudication on the merits.64 

 

                                                 
 
64 R v Grant, 2009 SCC 32 at ¶71-86 [Grant] 
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30. No overarching rule governs how the balance is to be struck.  The first two inquiries lean 

toward the exclusion of evidence, and such inclination is stronger where the state conduct is more 

severe and the impact on protected interests is greater.  The third branch, society's interests in an 

adjudication on the merits, militates in the opposite direction, in favour of inclusion.  As noted by 

Doherty JA in McGuffie, the power of the third branch is “particularly strong where the evidence 

is reliable and critical to the Crown’s case”.65    

31. The decision to exclude evidence under s. 24(2) is, like any question of admissibility, 

a question of law.66  The findings of a trial judge under s. 24(2) are entitled to deference on 

appeal, absent an error in principle, palpable and overriding factual error, or an unreasonable 

determination.  This Court has emphasized the importance of deferring to the s. 

24(2) Charter findings of lower court judges.67  The inquiries under s. 24(2) involve both fact-

finding and the weighing of various, competing interests.  Doherty JA in McGuffie aptly observed 

that, “Appellate review of either task on a correctness standard is neither practical, nor beneficial 

to the overall administration of justice.”68    

32. This Court’s decision in Beaulieu is instructive.  As in this case, the trial judge in Beaulieu 

found a Charter violation but declined to exclude the evidence under s. 24(2) because the police 

officers did not believe they were exceeding the powers granted to them by the authorization and 

had not evidenced a flagrant disregard of Charter rights.  This Court affirmed the trial ruling and 

found that the appellate court had erred in interfering with the trial judge's weighing of the factors 

under s. 24(2), particularly the finding that the breach was at the less serious end of the spectrum.  

In reinstating the trial ruling, this Court directed that, ”considerable deference is owed to a trial 

                                                 
 
65 R v McGuffie, 2016 ONCA 365 at ¶62 [McGuffie]; Grant, supra at ¶72-86; R v Harrison, 2009 
SCC 34 at ¶22, 28, 33-34 [Harrison] 
66 R v Buhay, 2003 SCC 30 at ¶42, 59 [Buhay] 
67 R v Beaulieu, 2010 SCC 7 at ¶4-5 [Beaulieu]; Grant, supra at ¶86, 127; R v Côté, 2011 SCC 46 

at ¶44; R v Cole, 2012 SCC 53 at ¶82; R v Mian, 2014 SCC 54 at ¶77.  In Buhay at ¶47, this 

Court stressed that this was especially so for the assessment of the seriousness of the breach, 

which depends on factors generally established through testimony. 

68 McGuffie, supra at ¶64 
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judge's s. 24(2) assessment of what would bring the administration of justice into disrepute 

having regard to all the circumstances.”69  Appeal courts should be loathe to interfere where a 

trial judge, like the one in this case, considers the proper factors under s. 24(2) and makes no 

unreasonable findings. 

III. APPLICATION OF THE GRANT FRAMEWORK 

33. The accused bears the onus on an application to exclude evidence under s. 24(2).  That 

onus was not met by the respondent in this case.  A reasonable person, informed of all the 

relevant circumstances and the values underlying the Charter, would conclude that exclusion of 

the loaded firearm, ammunition and drugs in this case would bring the administration of justice 

into disrepute.  The measured conduct of the police, the limited impact of the violations, and the 

reliability of the evidence and its importance to the prosecution’s case all militate very strongly 

toward admission. 

A. BRANCH 1:  SERIOUSNESS OF THE POLICE CONDUCT 

34. Charter-infringing violations vary in seriousness, from inadvertent or minor violations to 

evidence obtained through willful or reckless disregard of rights.  The less severe or deliberate 

the police conduct that led to the Charter violation, the less need there is for courts to 

disassociate themselves from the conduct through exclusion.  In this case, the trial judge 

concluded that the police conduct was “neither deliberate nor egregious and would not fall on the 

more serious end of the spectrum.”70  This finding is reasonable and entitled to deference, 

particularly in light of the following: (a) the legitimate basis for the police to engage the 

respondent on the street; (b) the reasonable argument that there was no unlawful detention; and 

(c) the supporting jurisprudence on psychological detentions.  

                                                 
 
69 Beaulieu, supra at ¶4-5 
70 Trial Ruling, supra at ¶43 
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35. The appellant submits that there was no arbitrary detention.71  Brown JA, dissenting at the 

Court of Appeal, agreed that it was “debatable whether a psychological detention occurred in the 

present case.”72  And, while the trial judge did find a violation under s. 9, she placed it at the less 

serious end of the fault spectrum because the encounter was brief, the officer conduct was not 

deliberate, egregious or abusive, the officers honestly believed that they were not violating 

Charter rights and “the point at which an encounter becomes a detention is not always clear.”73  

On either analysis, there is no need to disassociate the administration of justice from the police 

conduct in this case.   

i. THE INITIAL POLICE ENGAGEMENT WAS LEGITIMATE 

36. The initiation of the encounter in this case was an exercise of legitimate policing.  This 

Court in Grant held that the “purpose of s. 9, broadly put, is to protect individual liberty from 

unjustified state interference”.  This Court directed that “not every trivial or insignificant 

interference with this liberty attracts Charter scrutiny.”74  This approach to police-citizen 

interactions is consistent with Iacobucci J.’s observation in Mann that, 

[T]he police cannot be said to “detain”, within the meaning of ss. 9 and 10 of the Charter, 
every suspect they stop for purposes of identification, or even interview.  The person who 
is stopped will in all cases be “detained” in the sense of “delayed”, or “kept waiting”.  But 

                                                 
 
71 This Court may reconsider whether s. 9 was breached, even in the circumstances of this as-of-

right appeal. When two issues are inextricably linked, such that they form two aspects of the 

same question of law, they are both properly before this Court on an as-of-right appeal, without 

obtaining leave:  R v Keegstra, [1995] 2 SCR 381, at ¶ 31. Here, the s. 9 breach issue is 

inextricably linked with the issue of whether it was reasonable for the officers to conclude that 

they did not breach s. 9. This would not be unfair to the respondent, as the s. 9 issue must be 

litigated to assess the reasonableness of the officer conduct, and the breach was not conceded by 

the Crown at either previous level of court:  see Dissenting Reasons, supra, at ¶103; Factum of 

the Respondent Crown at the Court of Appeal, at pp 28, 39-40 (AR, Vol II, Tab 3). 

72 Dissenting Reasons, supra at ¶102   
73 Trial Ruling, supra at ¶43 
74 Grant, supra at ¶20, 26 [emphasis added] 
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the constitutional rights recognized by ss. 9 and 10 of the Charter are not engaged by 
delays that involve no significant physical or psychological restraint.75 

 
 

37. The majority in Grant accepted that the linguistic combination of “imprisoned” and 

“detained” under s. 9 (and “arrest or detention” under s. 10) mandates a “significant deprivation 

of liberty” to trigger Charter rights and excludes “police stops where the subject’s rights are not 

seriously in issue.”76  As Fairburn JA recently explained in the Court of Appeal for Ontario’s 

decision in Reid, the requirement of a significant detention “strikes an important balance between 

ensuring that individuals are protected from unjustified state interference, while at the same time 

making sure that the societal interest in effective policing is not threatened.”77  This Court added 

in Suberu that the police have the “leeway to engage members of the public in non-coercive 

exploratory questioning without necessarily triggering their Charter rights relating to 

detention”.78 

38. Police are part of the community and are expected to prevent crime.  Statute and 

regulations require police services to provide “community based crime prevention initiatives” and 

“community patrol” consisting of general and “directed patrol in the areas and at the times where 

it is considered necessary and appropriate.”79  Police are vested with the duties of “preserving the 

peace” and “preventing crimes and other offences” under both statute and common law.80   As the 

Court of Appeal for Ontario directed in Grafe, the Charter does not “insulate all members of 

society from all contact with constituted authority, no matter how trivial that contact may be”.81  

The Court further explained:  

                                                 
 
75 R v Mann, 2004 SCC 52 at ¶19 [emphasis added] [Mann]; R v Reid, 2019 ONCA 32 at ¶24 
[Reid]; R v Suberu, 2009 SCC 33 at ¶3, 21-24 [Suberu] 
76 Grant, supra at ¶29 
77 Reid, supra at ¶26; Grant, supra at ¶19-21; Suberu, supra at ¶24 
78 Suberu, supra at ¶45 
79Police Services Act, RSO 1990, c P15, ss 3(2)(g), (i), 5.1(4)-(9) [Police Services Act]; Adequacy 
and Effectiveness of Police Services, O Reg 3/99, ss 1-4, 30 
80 Police Services Act, supra at s 42(1)(a)(b); Mann, supra at ¶26, 35; Brown v Durham Regional 
Police Service (1998), 43 OR (3d) 223 at ¶63-67 (cited to QL) 
81 R v Grafe (1987), 36 CCC (3d) 267 (Ont CA) at 271 [Grafe] 
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The law has long recognized that, although there is no legal duty, there is a moral or 
social duty on the part of every citizen to answer questions put to him or her by the police, 
and in that way to assist the police. Implicit in that moral or social duty is the right of a 
police officer to ask questions even, in my opinion, when he or she has no belief that an 
offence has been committed. To be asked questions in these circumstances cannot be said 
to be a deprivation of liberty or security.82 

 

39. When a police officer stops to speak with a citizen, he or she does not automatically create 

a detention of constitutional proportions.  This Court confirmed in Grant that, 

 Section 9 does not require that police abstain from interacting with members of the public 
until they have specific grounds to connect the individual to the commission of a crime;83 

 Section 10 does not require that the police advise everyone at the outset of any encounter 
that they have no obligation to speak to them and are entitled to counsel;84 and 

 General inquiries by a patrolling officer present no threat to freedom of choice.85  

 

40. The approach in Grant is also consistent with American jurisprudence, which holds that the 

Fourth Amendment protection against “seizure of the person” does not prohibit the police from 

approaching citizens and asking questions, even in the absence of reasonable grounds to suspect 

wrongdoing.86   

41. The majority of the Court of Appeal in this case did not give due weight to the societal 

interest in crime prevention and the right of police to legitimately engage citizens in brief 

discussions without triggering s. 9 Charter rights.  The initiation of the encounter in this case was 

neither arbitrary nor a detention.  The officers were simply engaged in legitimate, non-adversarial 

policing of a high crime neighbourhood.  As in Grant, they were entitled to approach the 

respondent to ask him preliminary questions, and could do so as “a legitimate exercise of police 

                                                 
 
82 Ibid at 271 [citation omitted], cited approvingly in Grant at ¶37. 
83 Grant, supra at ¶38; Suberu, supra at ¶3 
84 Grant, supra at ¶38 
85 Ibid at ¶41 
86 See e.g. United States v Drayton, 536 US 194 at 200-201 (2002); Florida v Royer, 460 US 491 
at 497 (1983).  
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powers” without engaging his s. 9 Charter rights.87  The respondent, in turn, had the well-

established right to refuse to answer or choose to respond.   

 

ii. THERE WAS NO ARBITRARY DETENTION 
 

42. There is little debate about the ability of the police to stop and question a pedestrian 

without necessarily giving rise to a detention.  Instead, as Brown JA correctly highlighted in his 

dissent, “complexity lies in ascertaining when a police interaction with a member of the public 

crosses the line to create a psychological detention.”88   The appellant submits that there was no 

psychological detention in this case.  In the alternative, if that line was crossed, it was a very 

close call.  That reality properly informed the trial judge’s placement of the police conduct at the 

less serious end of the fault spectrum. 

43. The test for a psychological detention where no legal compulsion exists is, in light of all the 

circumstances, “whether the police conduct would cause a reasonable person to conclude that he 

or she was not free to go and had to comply with the police direction or demand.”89  The 

framework outlined in Grant for determining whether an individual is psychologically detained 

involves a consideration of thirteen (non-exhaustive) factors grouped into the following three 

categories: 

(a) The circumstances giving rise to the encounter as would reasonably be perceived 
by the individual:  whether the police were providing general assistance; maintaining 
general order; making general inquiries regarding a particular occurrence; or, singling out 
the individual for focussed investigation. 
 
(b) The nature of the police conduct, including the language used; the use of physical 
contact; the place where the interaction occurred; the presence of others; and the duration 
of the encounter. 
 
(c) The particular characteristics or circumstances of the individual where relevant, 
including age; physical stature; minority status; level of sophistication.90 

                                                 
 
87 Grant, supra at ¶47; Reid, supra at ¶52 
88 Dissenting Reasons, supra at ¶78 
89 Grant, supra at ¶31 
90 Ibid at ¶44 
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1. A Psychological Detention Did Not Crystallize 

44. It is the appellant’s position that an objective application of this Court’s framework 

suggests that a psychological detention did not crystallize at any point in this case.  The initiation 

of the interaction was permissive and not aggressive or intimidating (“Hey guys what’s going 

on?”), and the encounter lasted less than five minutes.  The police did not order the respondent 

and his friend to approach them or tell them to stay where they were.  Neither man signalled that 

they did not wish to have contact with the police and neither asked to leave or tried to walk away.  

The police carefully conducted themselves in a measured manner during the entire encounter.  

They employed polite and general language, rather than focused and interrogatory language, and 

their questions were not solicitous of incriminating evidence.  Likewise, their physical presence 

and positioning was not intimidating or aggressive in nature.91  The appellant himself was 

forthcoming and did most of the talking.  And the pattern of questions asked by the police aligned 

with the accepted reason for engaging the two men in the first place.  The police did not 

recognize the individuals from the district, and were concerned about their presence in an 

otherwise empty, high crime area so late at night.  It was understandable for Cst. Ashton to ask 

for identification and ask general questions about their presence in the area.  The respondent was 

never physically touched by the police.  The only request made was that the two men keep their 

hands out of their pockets.  And, this basic request was only made closer to the end of the five 

minutes, when one of the officers was left alone with the two men.   

45.   If a detention formed at any point for purposes of s. 9, it formed no earlier than when Cst. 

Haidar physically took the respondent’s identification documents to the cruiser and Cst. Ashton 

directed the respondent to remove “both hands” from his pockets (after the respondent failed to 

comply with the first two requests).  If that interaction was a detention, a brief investigative 

detention would have been justified given that the respondent gave the police two pieces of 

identification with completely different names on them.  The police had reasonable grounds to 

                                                 
 
91Jennifer Woollcombe, “Grant, Suberu and Harrison: Detention, the Right to Counsel and a New 
Analysis under Section 24(2): Some Practical Impacts” (2010) 51 Sup Ct L Rev (2d) 479 at 488.  
See also, Steven Penney and James Stribopoulos, “‘Detention’ under the Charter after R. v. Grant 
and R. v. Suberu” (2010) 51 Sup Ct L Rev (2d) 439 at 460-462; Reid, supra at ¶31-40  
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suspect that the respondent had stolen one of the identifications.92  Reasonable grounds to suspect 

is a lower standard than reasonable grounds to believe, and involves a standard of possibility and 

not probability.93  In all the circumstances, there was a sufficient constellation of facts to support 

the reasonable possibility that the respondent had stolen one of the two identifications, and that a 

brief investigative detention was reasonably necessary to run the requisite computer checks.  It 

was only during this very brief time period, while Cst. Ashton was alone with the two men, that 

they were asked to keep their hands out of their pockets for purposes of officer safety.  The 

respondent’s compliance with this basic request resulted in him revealing his own gun, quickly 

transforming the encounter into a lawful arrest.  According to Suberu, if there was an 

investigative detention, Cst. Ashton was entitled to delay the issuance of any rights to counsel 

until he addressed his reasonable safety concerns.94   

  
2. If a Violation Occurred, the Case Law Does Not Render it Serious 

46. The majority at the Court of Appeal rejected the submission that this was a close call in 

terms of an arbitrary detention, and rejected the trial judge’s finding that the police conduct was 

“understandable” in the circumstances.95  The majority set aside the trial judge’s assessment of 

the seriousness of the police conduct under s. 24(2) based on the mistaken view that this was “a 

clear case of detention” and that, “following Grant, it should have been apparent to a properly 

trained and legally informed officer that [Mr. Omar] was detained without lawful justification.”96  

The police conduct should be placed at the “serious” end of the fault spectrum for purposes of s. 
                                                 
 
92 Even simply possessing an identity document that relates to another person is a criminal 

offence, if the possessor lacks lawful excuse: Criminal Code, RSC 1985, c C-46, s 56.1. And 

possessing another person’s identity document may be indicative of other criminal offences, such 

as identity theft (s 402.2), identity fraud (s 403), fraud (s 380), forgery (s 366), or trafficking in 

forged documents (s 368).  As noted above, the police are duty-bound to investigate potential 

criminality. 

93 R v Chehil, 2013 SCC 49 at ¶27-28 
94 Suberu, supra at ¶42; Mann, supra at ¶45; R v MacKenzie, 2013 SCC 50 at ¶35, 63-65; R v 
Clayton, 2007 SCC 32 at ¶25-32; Reid, supra at ¶36-37, 60 
95 Majority Reasons, supra at ¶30-32 
96 Ibid at ¶30-31 
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24(2) because, in the majority’s view, the police acted “in apparent ignorance of the appellant’s 

well-defined Charter rights.”97 

47. With respect, there is support in Grant itself and in the subsequent jurisprudence for the 

conduct of the officers in this case that directly undercuts the majority’s view that the officers 

acted in “ignorance” of “well-defined Charter rights”.   If there was a detention, the trial judge 

was correct to situate the violation at the less serious end of the spectrum.   

 

(a) This Court’s Decision in Grant 

48. The majority’s severe characterization of the police conduct in this case is reliant on the 

view that (a) the decision in Grant resolved any difficulties with identifying psychological 

detentions in real time, and (b) the facts in this case are very close to those in Grant, and “make 

for an even clearer case of detention than in Grant.”98  Yet, determining whether and when a 

psychological detention crystallizes is a very difficult task in cases like the one at bar, and that 

remains the case after Grant.  From the time of its release, this Court acknowledged the 

limitations of the framework.  In Grant, this Court stated, “where there is no physical restraint or 

legal obligation, it may not be clear whether a person has been detained.”99 In its companion 

decision, Suberu, it added, “[t]he line between general questioning and focussed interrogation 

amounting to detention may be difficult to draw in particular cases.”100   As Brown JA correctly 

observed in his dissent, difficulties remain because the multi-factored framework can only offer 

“general guidance at the conceptual level about when a psychological detention occurs” but not 

“practical, on-the-street clarity”: 

[T]he jurisprudence reveals that the application of Grant’s conceptual principles to the 
reality of street-level interactions still leaves us in the situation described by the trial 
judge – “the point at which an encounter becomes a detention is not always clear.”101 

 

                                                 
 
97 Ibid at ¶48 
98 Ibid at ¶39, 47 
99 Grant, supra at ¶44 
100 Suberu, supra at ¶29 
101 Dissenting Reasons, supra at ¶74-75 
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49. Moreover, the majority of the Court of Appeal is also mistaken about the facts in Grant.  

The facts in Grant are not so strikingly similar to this case as to render the officers’ subjective 

beliefs and conduct unreasonable.  In Grant, this Court declined to exclude a firearm that was 

seized following an encounter on the street between one 18-year-old male and three police 

officers.  Mr. Grant was a black male walking on the sidewalk in a high crime area of Toronto in 

the middle of the day.  There were a number of schools in the vicinity.  Two officers were 

patrolling the area in an unmarked vehicle.  A third officer in a marked cruiser was also in the 

area.  Grant aroused suspicion in the two officers when he stared at them intensely and fidgeted 

with his clothing.  The two plainclothes officers suggested to the third (uniformed) officer to have 

a chat with Grant to determine what he was up to, and whether he was a student at one of the 

schools.  The uniformed officer drove up to Mr. Grant, got out of his marked cruiser and took a 

position on the sidewalk that was directly in Grant’s intended path.  He asked Grant what was 

going on, and requested his name and address.  Grant provided his health card.  He continued to 

fidget with his jacket and behave nervously, causing the officer to tell Grant to “keep his hands in 

front of him”.  The other two officers did not like the way Grant was looking over at them.  They 

too exited their vehicle and approached the pair on the sidewalk “to make sure everything was 

okay”.  The two identified themselves as police officers, flashed their badges and stood in a 

tactical position behind the uniformed officer, further blocking Grant’s way forward.  Standing in 

this three-officer tactical position, the uniformed officer in front asked Grant if he had ever been 

arrested and whether he had anything on him that he should not have.  Grant admitted to having a 

“small bag of weed” in his pocket.  The officer then asked three additional and focused questions 

directed at determining if Grant had any other illicit items on his person, ultimately causing Grant 

to confirm he had a firearm.102 

  

                                                 
 
102 Grant, supra at ¶4-7 
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50. The preliminary questioning of Mr. Grant (including obtaining his health card 

identification) and the “precautionary directive” of ordering him to “keep his hands in 

front of him” were deemed legitimate exercises of police power that did not create a 

psychological detention.103  This Court found that a psychological detention did not crystallize 

until after the following additional police conduct transpired:  

a. Two plainclothes officers joined the interaction, flashed their badges and moved into a 
tactical position behind the uniformed officer, and 

b. The uniformed officer embarked on a pointed line of questioning that changed the 
encounter from one of general neighbourhood policing that included questions about 
identity to an interrogation wherein the police made repeated attempts to elicit 
incriminating information.104 

51. In holding that the decision in Grant should have made it obvious to the officers in this 

case that they had arbitrarily detained the respondent, the majority at the Court of Appeal also 

ignored a number of salient facts, including:  

a. Unlike in Grant, the officers in this case: 

i. did not block the intended path of the respondent or take up tactical and 
adversarial positions that included three physically larger officers against a 
single 18 year old; 

ii. did not ask any pointed questions of the respondent that singled him out and 
whose purpose was to prompt or elicit incriminatory statements; and 

iii. did not continue to ask questions designed to elicit additional incriminatory 
evidence after the respondent’s jeopardy had changed. 

 

b. Unlike Mr. Grant, the respondent in this case: 

i. was together with a friend and not alone; 

ii. was faced with only one officer for the majority of the encounter (Cst. 
Ashton); 

iii. was a little older than Mr. Grant;  

iv. was only three inches shorter than Cst. Ashton; 

v. had extensive experience with the criminal justice system; 

                                                 
 
103 Ibid at ¶47-49 
104 Grant, supra at ¶47-49, 52 
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vi. was only asked to keep his hands out of his pockets after he provided 
contradictory pieces of identification causing one of the officers to return to 
the cruiser; and 

vii. displayed a willingness to defy multiple police requests to keep his hands out 
of his pocket.105 

 
52. The decision in Grant does not render the point of detention in this case obvious.  To the 

contrary, it supports the police belief that there was no psychological detention, or at minimum, 

that it arose much later than when the police asked for identification.  As Brown JA wrote in his 

dissent, it was open to the trial judge to find that the police conduct did “not fall on the more 

serious end of the spectrum” because of the decision in Grant: 

[89] A police officer could walk away from reading Grant thinking that engaging a 
person in conversation on the street, asking for identification, and telling the person to 
keep his hands in front of him does not necessarily create a state of psychological 
detention.  In Grant, it is what happened after that point which crossed the line.106 
 

Further support for this interpretation is found in the recent decision of Fairburn JA of the Court 

of Appeal for Ontario in Reid.107  Against the backdrop of Grant alone, it was open to the police 

officers in this case to believe in good faith that they had not unlawfully detained the respondent 

and breached his Charter rights at any point during the five minute encounter.    

(b) The Jurisprudence Subsequent to Grant  

53. The majority’s characterization of the police conduct as “ignorance of the appellant’s well-

defined Charter rights” is also unwarranted because the question of what qualifies as a 

psychological detention post-Grant remains “fraught with difficulty.”108  The multi-factor 

                                                 
 
105 Ibid at  ¶47-52, 133, 136 
106 Dissenting Reasons, supra at ¶89; Grant, supra at ¶47-52 
107 Reid, supra at ¶41-42, 48; R v Poole, 2015 BCCA 464 at ¶61-64 
108 Majority Reasons, supra at ¶48; R v Atkins, 2013 ONCA 586 at ¶10.  In R c Simard, 2010 

QCCA 1240, at ¶70, the Québec Court of Appeal pointed out that this is a thorny question for 

both the courts and the police.  And unlike the courts, the police may only have seconds to react 

to a situation and decide what approach to take. 
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framework in Grant does not (and cannot) offer a “bright-line solution” to the problem of 

identifying psychological detentions in certain cases.109  As Brown JA correctly observed in 

dissent, the majority’s assertion that the officers “should have known that they were exceeding 

their powers” must be tested against “other decisions … that suggest the waters of psychological 

detention are somewhat murkier”.110 

54. The debate over when and whether a psychological detention materializes has persisted 

since the very inception of this Court’s two companion cases in Grant and Suberu.  In Suberu, 

the majority of this Court concluded that the accused was not the subject of psychological 

restraint sufficient to constitute a detention under s. 9.  In that case, the police arrived on scene at 

a liquor store in response to a call about a fraud taking place.  Mr. Suberu walked past the 

investigating officer in the store and said, “he did this, not me, so I guess I can go”.  The officer 

followed Suberu outside and said, “Wait a minute. I need to talk to you before you go anywhere”.  

Suberu got into his van.  Unlike Grant, the officer suspected Suberu of being involved in a 

specific crime which had just been committed.  And unlike Grant, Suberu expressed a desire to 

leave, but was told to wait because the officer needed to talk to him.  Mr. Suberu was then asked 

several questions, each eliciting incriminating evidence in the context of an active criminal 

investigation focused on Suberu and his accomplice.  And while asking Suberu for identification 

and ownership documents, the officer made observations about the contents of the vehicle that 

linked Suberu to the crime.111   

                                                 
 
109 Under essentially the same standard, the United States Supreme Court has acknowledged that 

there is no “litmus-paper test for distinguishing a consensual encounter from a seizure”: Florida v 

Royer, 460 US 491 at 506-07 (1983). In Royer, it was further recognized that even within discrete 

categories, such as airport encounters, bus stops, and street interactions, “there will be endless 

variation in the facts and circumstances, so much variation that it is unlikely that the courts can 

reduce to a sentence or a paragraph a rule that will provide unarguable answers to the question 

whether there has been an unreasonable search or seizure.”   

110 Dissenting Reasons, supra at ¶81, 83 
111 Suberu, supra at ¶8-12 
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55. This Court found no detention in Suberu.  The majority (reversing both lower courts) held 

that the interaction between the officer and Suberu was merely preliminary questioning, and that 

a reasonable person in the position of Mr. Suberu would have understood that he was free to 

leave.112  Justices Binnie and Fish, in separate dissenting reasons, found this conclusion to “be at 

odds with the restatement of the test for detention” in Grant as “no rational person in Mr. 

Suberu’s position would have thought that he was free to walk away or that the police would 

have let him go, had he tried”.113  As Professor Peter Hogg has observed, “the two cases, 

although decided at the same time applying the same definition of detention, are so hard to 

reconcile that they contribute additional uncertainty to a concept that police are supposed to apply 

as they attempt to engage in everyday police work.”114 

56. Appellate authority since Suberu and Grant provides further support for the officers’ belief 

in this case that the respondent was not detained.  Numerous appellate decisions suggest that the 

general questions posed by the officers in this case, or even much more pointed or probing ones, 

will not trigger a detention.115  Likewise, nearly every appellate decision featuring a request for 

identification since Grant supported the officers’ belief that there was no detention when they 

asked the respondent and his friend, “Do you guys got any ID?”116  Nor does the case law make it 
                                                 
 
112 Ibid at ¶33 
113 Ibid at ¶51 per Binnie J, dissenting and at ¶65 per Fish J, dissenting 
114 Peter Hogg, Constitutional Law of Canada, 5 ed (loose-leaf: 2018-1) (Toronto: Carswell, 
2007), at ch 50.2. 
115 See Grant, supra; Reid, 2019 ONCA 32 (whether he lived there, whether he had been in 

trouble in the past); R v Mooiman, 2016 SKCA 43 (general conversation and where travelling 

from); R v Poole, 2015 BCCA 464 (where he was coming from, where he was going); R v 

Dhillon, 2012 BCCA 254 (whether there were any drugs or weapons in his vehicle or anything to 

worry about); R v Le, 2018 ONCA 56, appeal as of right to SCC, appeal heard and reserved 

October 12, 2018, [2018] SCCA No 34 (whether he lived there and identification); R v Hebrada-

Walters, 2013 SKCA 24 (what was going on with those women and identification); R v Koczab, 

2014 SCC 9 rev’g 2013 MBCA 43 (what is in the suitcase, were there any drugs in the vehicle). 

116 R v Reddy, 2010 BCCA 11 (accused in driver’s seat of parked car not detained until after the 

police checks were conducted and the officer returned to the car); R v Hebrada-Walters, 2013 
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clear that taking one’s identification and running it through CPIC will trigger a detention.  The 

majority relied on two trial-level decisions to contend that it would “strain belief” that an 

individual would feel free to walk away in these circumstances.117  Yet, a number of decisions, 

including appellate decisions, have concluded otherwise.118  Notably, the respondent did not give 

any evidence that the taking of his identification to the cruiser impacted his belief that he was 

detained, nor did his counsel rely on this in submissions.   

                                                                                                                                                              
 
SKCA 24 (passenger of vehicle not detained when officer asked for identification after 

questioning why he was bothering women); R v Le, 2018 ONCA 56, appeal as of right to SCC, 

appeal heard and reserved October 12, 2018, [2018] SCCA No 34 (accused in friend’s backyard 

not detained when asked for identification); R v Dhillon, 2012 BCCA 254 (accused standing in 

parking lot not detained when officer asked for identification after responding to call regarding a 

fight); R v BS, 2014 BCCA 257 (officers approached group of seemingly intoxicated youths and 

asked for identification; accused not detained until handcuffed); R v Poole, 2015 BCCA 464 

(late-night pedestrian stop not a detention even though officers asked for identification, obtained 

it, and used it to run CPIC checks); R v Mooiman, 2016 SKCA 43 (passenger not detained until 

after officer obtained identification, took it to police cruiser, ran CPIC checks, and returned); R v 

Reid, 2019 ONCA 32 (pedestrian not detained when police asked name and whether he lived in 

area and whether he had been in trouble in the past). 

117 R v Davidson, 2010 ONSC 1508; R v Solomon (2009), 200 CRR (2d) 323 (Ont Sup Ct) (of 

note, Solomon was the driver in a vehicle, he could not legally drive away without his driver’s 

license, he had no criminal history, and the police testified that they would not have let him leave 

while they conducted the CPIC check). 

118 See e.g. R v Poole, 2015 BCCA 464 at ¶3, 61-64; R v Mooiman, 2016 SKCA 43; R v Blazevic, 

2011 ONSC 7217 at ¶135.  American jurisprudence supports this as well: see e.g.  United States v 

Ford, 548 F3d 1 (1st Cir 2008); California v Linn, 241 Cal App 4th 46 (2015). See also R v CRH, 

2003 MBCA 38 at ¶32-36, 51, 68-70 (no detention when police ran CPIC check, and accused 

told about it); R v LB, 2007 ONCA 596 at ¶51-52, 67 (no detention when officers ran CPIC 

check, unclear if accused knew it was being conducted). 
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57. The purpose of this discussion is not to suggest that the framework in Grant requires 

amendment; it is conceded that the relevant factors and principles to be considered are clear.  

Rather, the purpose is to demonstrate that the line between a brief, legitimate interaction and a 

brief, good faith, unlawful psychological detention is often very difficult to draw when applying 

the framework, even retrospectively amongst lawyers and jurists.  Such determinations are 

nuanced and will turn on the facts of each case.  Brown JA aptly observed in his dissent, “the 

conceptual certainty of Grant’s established legal standards … in reality becomes fuzzy when 

applied to the specifics of a particular case.”119  This Court’s adoption of a multi-factor 

framework mandates that the assessment of police conduct under s. 24(2) involve substantial 

latitude for reasonable, time-sensitive decisions made on the front line.  This is particularly true 

where, as in this case, the police are not operating with the same set of facts as the Court.  For 

example, at the time of the encounter, the police did not know the appellant’s experience with the 

police and the criminal justice system, his race or cultural background, or his personal beliefs and 

expectations about how police treat racialized individuals, all of which were relevant to the 

Court’s ultimate determination about whether there was a psychological detention. 

58. An officer's subjective belief that the appellant's rights were not affected can render the 

violation less serious where such belief was reasonable.  A judicial finding that the police crossed 

the line, however, does not render that conduct unreasonable or ignorant of the law.120  In cases 

involving a close call, police conduct can be both “understandable” and constitute a violation 

under s. 9.  The conduct by the police was neither abusive nor executed in bad faith, and a 

reasonable interpretation of the jurisprudence supported their good faith belief.  In such 

circumstances, it cannot be said that the police conduct should be placed at the serious end of the 

fault spectrum.     

 
  

                                                 
 
119 Dissenting Reasons, supra at ¶97 
120 R v Aucoin, 2012 SCC 66 at ¶46, 49-50 [Aucoin] 
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iii. THE POLICE ACTED IN GOOD FAITH 

59. The majority held that a finding of “good faith” in this case was a legal error that “cannot 

withstand scrutiny” because “claims of good faith should be rejected if based upon ignorance or 

an unreasonable application of established legal standards”.121  This Court in Harrison (adopting 

the language of Doherty JA in Kitaitchik) explained that, “[p]olice conduct can run the gamut 

from blameless conduct, through negligent conduct, to conduct demonstrating a blatant disregard 

for Charter rights. … What is important is the proper placement of the police conduct along the 

fault line, not the legal label attached to the conduct.”122  The trial judge in this case concluded 

that the police conduct “would not fall on the more serious end of the spectrum.”123  That 

placement along the fault line, and not the label of good faith, is “what is important” here.  As in 

this Court’s decision in Aucoin, good faith can be found where an officer is mistaken about his or 

her authority, but displayed no intention to misuse those powers nor a deliberate disregard for 

Charter rights.124 

60. In support of its position that the police conduct in this case was “unacceptable” and 

“ignorant”, the majority drew a parallel to Wong, a decision of the Court of Appeal for Ontario.125  

Wong, however, is an inapt example.  The officer in that case unequivocally displayed an 

“unacceptable” and “ignorant, casual approach to Charter values.”126  In responding to a report of 

a stolen vehicle, the officer in Wong gained access to the apartment of a university student. While 

inside, he noticed a faint smell of marijuana.  Over the course of two hours, he encouraged the 

accused to incriminate herself over and over again without ever formally cautioning her, or 

informing her of her rights to counsel or her obviously increasing jeopardy with every statement 

she gave. Instead, the officer grossly misled the accused about her jeopardy by promising her that 

                                                 
 
121 Majority Reasons, supra at ¶31, 46 
122 Harrison, supra at ¶23  
123 Trial Ruling, supra at ¶43 
124 Aucoin, supra at ¶46, 49-50.   As Steve Coughlan points out in “Good Faith, Bad Faith and the 

Gulf Between” (2011) 15 Can Crim L Rev 197, the standard for ‘good faith’ must be something 

lower than ‘no breach’ as the analysis under s. 24(2) is predicated on the occurrence of a breach. 
125 Majority Reasons, supra at ¶61 
126 R v Wong, 2015 ONCA 657 at ¶88-92 [Wong] 
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she would be “fine” if she cooperated.  Her cooperation led to a handgun, ammunition, 11 kg of 

MDMA, other drugs, and documents evidencing credit card fraud. Two years after the arrest, the 

officer testified that he still did not know the basic caution to be issued upon detaining someone, 

and that if faced with the same situation, he casually acknowledged that he would “pretty much 

have to wing it”.127  The police conduct in Wong involved demonstrable ignorance of basic 

police duties and a longstanding casual indifference to the provision of Charter rights that 

directly caused the accused to incriminate herself repeatedly. 

61. The majority’s characterization of the officer conduct in this case as ignorant of clear 

Charter rights cannot be reconciled with the facts found by the trial judge, the right of police to 

engage members of the public in the course of their duties and the guidance in Grant and 

subsequent appellate authority on when a psychological detention actually crystallizes. In all the 

circumstances, it was open to the trial judge to find that the police acted in good faith.128  

iv. CONCLUSION ON BRANCH 1 

62. As Brown JA pointed out in his dissent, the majority “does not take issue with several of 

the findings underpinning” the trial judge’s placement of the conduct on the fault spectrum, 

including that: 

 The officers’ testimony was credible and the respondent’s testimony was rejected about 
what transpired during the interaction; 

 The police had a genuine, subjective belief that they had not detained the respondent; 

 The police conduct was not abusive; and 

 The Charter breach was not deliberate.129  

63. These findings were reasonable in the circumstances and entitled to deference.130  The 

police conduct was not wilful, reckless, or deliberate, nor was it the product of negligence or a 

pattern of abuse.131  In all the circumstances, the violation cannot be said to point manifestly 

toward exclusion.  Instead, it rests firmly at the less serious end of the spectrum.   

                                                 
 
127 Wong, supra at ¶69-74 
128 Grant, supra at ¶75 
129 Dissenting Reasons, supra at ¶101 
130 Beaulieu, supra at ¶4-5; R v MacMillan, 2013 ONCA 109 at ¶44 
131 Grant, supra at ¶133 



30 
 

 
 

 
B. BRANCH 2:  THE IMPACT OF ANY VIOLATIONS WAS LIMITED 

64. The trial judge found that the respondent’s ss. 8, 9 and 10(b) rights were breached in the 

course of the five minute interaction and described the impact on his Charter interests as 

“significant”.132  The impact of a Charter breach can “range from fleeting and technical to 

profoundly intrusive”.  This branch of the analysis requires a consideration of the type of 

evidence secured, the nature of the technique used to obtain the evidence and the role played by 

the breach in making the evidence available.  This branch is focused on “the extent to which the 

breach actually undermined the interests protected by the right infringed.”133   

65. If this Court finds a breach under s. 9, it should be acknowledged that not all detentions 

impact liberty and privacy interests to the same degree.  In the appellant’s case, the impact was 

very limited.  The entire incident lasted less than five minutes.  The police acted respectfully and 

professionally.  They did not demean the respondent’s dignity in any way, intimidate or abuse the 

respondent, isolate him from his friend or apply any force whatsoever.  And unlike in Grant, the 

respondent was not alone and the police were not physically intimidating.  Likewise, the police 

did not interrogate the respondent, ask him if he was committing any crimes, craft their questions 

in a specific manner aimed at soliciting incriminatory statements, or continue to ask such 

questions after soliciting an incriminatory statement.134   

66. Instead, the police simply engaged the respondent and his friend in a legitimate 

conversation. The nature of the brief encounter quickly changed because of the respondent’s 

conduct and not that of the police.  It transformed into an investigative detention when the 

respondent produced contradictory pieces of identification and then into a lawful arrest, when the 

respondent inadvertently revealed the gun in his pocket. The causal connection between the 

detention and the discovery of the gun was tenuous at best.  The discovery of the gun was not a 

product of a physical search or elicitation of an incriminatory statement.  Rather, the gun was 

                                                 
 
132 Trial Ruling, supra at ¶44-45 
133 Grant, supra at ¶76-78, 113, 140 
134 Grant, supra at ¶76-78, 113, 140; Trial Ruling, supra at ¶44-45 
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revealed by the respondent himself.  Moreover, any delay in the issuance of rights to counsel did 

not result in the seizure of incriminatory evidence.  Access to counsel would not have stopped the 

police from making a basic, legitimate request for officer safety purposes, nor would it have 

stopped the appellant from accidentally revealing his own gun.  The respondent was read his s. 

10(b) rights immediately upon arrest, and no efforts were made to elicit incriminatory statements, 

before or after that point.  In context, the impact on the appellant’s interests was significant, but 

certainly did not lie at the serious end of the scale. 

  
C. BRANCH 3:  SOCIETY HAS A HEIGHTENED INTEREST IN AN 

ADJUDICATION ON THE MERITS 

67. This Court in Grant acknowledged that, “Society generally expects that a criminal 

allegation will be adjudicated on its merits”.  This third branch asks whether “the truth-seeking 

function of the criminal trial process would be better served by admission of the evidence, or by 

its exclusion.” The public has a material interest in the truth-seeking function of the justice 

system, and the exclusion of highly important and reliable evidence undermines this function.  

The failure to admit evidence can render a trial unfair from the public’s perspective and 

negatively affect the repute of the administration of justice.135   

68. The evidence seized in this case included a loaded firearm, extra ammunition and drugs.  

The nature of this evidence points strongly towards admission.  It is real, reliable evidence that 

was not conscripted in any way and does not undermine the fairness of the trial.  And its 

possession forms the entirety of the Crown’s case against the respondent.  The majority at the 

Court of Appeal agreed that this third branch “favours admission”, specifically pointing to the 

reliability of the evidence, the importance to the Crown’s case and the seriousness of the 

offence.136  In respect of the latter factor, however, the majority stated that there is no “firearms 

exception” under s. 24(2) that requires the automatic admission of guns.137  It is conceded that 

there can be no absolute rule requiring the admission of guns in every case under s. 24(2).  

However, as Brown JA correctly observed in dissent, the assessment of society’s interest under 
                                                 
 
135 Grant, supra at ¶79-81 
136 Majority Reasons, supra at ¶52 
137 Ibid at ¶56 
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the third branch should include some acknowledgement that handguns are different from other 

types of evidence because their only purpose is, “to kill people or threaten them with physical 

harm”.138    

69. Although its role may have been limited since Grant, it is submitted that the seriousness of 

the offence as a factor under the third branch continues to favour admission.139  The majority in 

Grant wrote, “while the seriousness of the alleged offence may be a valid consideration, it has the 

potential to cut both ways.”140  By contrast, in the companion case of Harrison, the majority 

suggested that the seriousness of the offence remained a relevant factor that points toward 

admission, but cautioned that “this factor must not take on disproportionate significance.”141   

70. The appellant submits that offences involving firearms are rarely, if ever, a neutral factor 

under the third branch.  On the day in question, the respondent rode a public train and walked the 

streets of Windsor with a loaded firearm and extra ammunition in his pockets.  He did so while 

subject to a court order prohibiting him from such possession.  As the trial judge rightly held, he 

put the lives of everyone he came into contact with that night in danger, including the passengers 

of a Via Rail train and the two officers who arrested him.  Society has an overwhelming interest 

in curtailing gun crime and adjudicating charges involving firearms because the potential danger 

involved is lethal and the reach of the harm is indiscriminate, often impacting innocent members 

of society.  As the Alberta Court of Appeal explained in Chan, “when the offence strikes at the 

                                                 
 
138 Dissenting Reasons, supra at ¶123 
139 For example, see R v Saeed, 2016 SCC 24 at ¶128 (per Karakatsanis J, concurring in the 

result) and at ¶158 (per Abella J, dissenting, “at the very least, the seriousness of the offence 

should have a limited role”); R v Paterson, 2017 SCC 15 at ¶55 (per Brown J) and at ¶94 (per 

Moldaver J, dissenting); R v Mian, 2014 SCC 54 at ¶88; R v Vu, 2013 SCC 60 at ¶73. 

140 Grant, supra at ¶84, 139.  Professor Stewart comments that such a position is counter-

intuitive:  Hamish Stewart, “Section 24(2): Before and After Grant” (2011) 15 Can Crim L Rev 

253, at 262.  He concludes that, all other things being equal, the more serious the offence, the 

stronger will be the case for admission of the evidence. 

141 Harrison, supra at ¶34 
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very stability and security of the community, the court must recognize that the public interest in 

an adjudication on the merits is heightened and that the decision to exclude reliable evidence 

critical to a prosecution is more likely to have a detrimental impact on the repute of the 

administration of justice.”142  Brown JA in this case acknowledged the compelling interest that  

members of the community have in being able to “walk their public streets … without finding 

themselves at the wrong end of an illegal handgun.”143   

 
D. BALANCING UNDER SECTION 24(2) POINTS STRONGLY TOWARD 

ADMISSION 

71. The purpose of s. 24(2) is “to maintain the good repute of the administration of justice.”144  

The balancing of the “mutually incommensurable” factors focuses on whether society and the 

administration of justice is best served by the exclusion or admission of the impugned evidence.  

No overarching rule governs how the balance is to be struck under s. 24(2).  This is a difficult 

task where mathematical precision is not possible.  Accordingly, the weighing and balancing of 

the three lines of inquiry is one for the trial judge in each case, and is to be accorded considerable 

deference.  The question at this final stage is “whether a reasonable person, informed of all 

relevant circumstances and the values underlying the Charter, would conclude that the admission 

of the evidence would bring the administration of justice into disrepute.”145    

72. The trial judge’s balancing of the various factors under s. 24(2) was reasonable and should 

be determinative on appeal.  She concluded that the police conduct, seriousness of the charge, 

reliable nature of the evidence and its importance to the Crown case favoured admission, and 

were not outweighed by the significant but not egregious impact on the respondent’s Charter 

interests.146  In doing so, the trial judge considered the appropriate factors under each branch.147 

                                                 
 
142 R v Chan, 2013 ABCA 385 at ¶49-50 
143 Dissenting Reasons, supra at ¶137 
144 Grant, supra at ¶67 
145 Ibid at ¶68, 86, 127  
146 Trial Ruling, supra at ¶49-52 
147 Grant, supra at ¶86 
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73. In coming to the opposite conclusion, the majority of the Court of Appeal relied on its 

decision in McGuffie.  It has been argued that McGuffie supports a “two strikes and out” formula 

for balancing the three inquiries under s. 24(2).  McGuffie, however, does not stand for that 

principle, and should not be interpreted as such.  Instead, it stands for the basic proposition that 

society’s interest will seldom tip the balance in favour of admissibility where “the first and 

second inquiries make a strong case for exclusion”.148  The question is not whether the first two 

branches simply favour exclusion, as the first two branches point toward exclusion in every case.  

Rather, the question in each instance is where on the spectrum each inquiry lies.   

74. The oft-cited passage in McGuffie must also be read in the context of its particular facts.  

Brown JA correctly warned that if the guiding language is taken out of context, “courts risk 

turning those statements in McGuffie into a kind of “‘two-strikes-and-the-evidence-is-out 

rule’”.149   The strong case for exclusion in McGuffie involved “total” and “blatant disregard” for 

the accused’s rights.  The police conduct was found to be “highly intrusive” and fell “at the very 

serious end of the continuum”.  In short, the impact of the violations on Mr. McGuffie’s Charter 

interests was “profound”.  He was subjected to a de facto arrest for 90 minutes in the absence of 

the requisite grounds, denied his s. 10(b) rights for a lengthy period, was “gratuitously assaulted” 

by the police, and was subjected to a number of unlawful searches, including a strip search 

conducted in a manner “intended to gratuitously inflict pain on the appellant.”150   

75. In contrast, the facts found by the trial judge in this case do not “make a strong case for 

exclusion”.  Instead, this is a case where the first two branches could provide some support for 

the exclusion of evidence, but nowhere near the pull required to overcome society’s considerable 

interests under the third branch.  And in such cases, it is important to highlight the other half of 

Doherty JA’s guiding language at para 63 of McGuffie: “if both of the first two inquiries provide 

                                                 
 
148 McGuffie, supra at ¶63 [emphasis added] 
149 Dissenting Reasons, supra at ¶119 
150 McGuffie, supra at ¶25, 39, 58, 76-83 
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weaker support for exclusion, the third inquiry will almost certainly confirm the admissibility of 

the evidence”.151 

76. The police decision to engage the respondent at the roadside was made in real time in a 

legitimate exercise of neighbourhood policing.  Their honest belief that the respondent was not 

psychologically detained was a reasonable application of the Grant principles, and has support in 

the jurisprudence.  Their conduct toward the respondent and his friend was professional and 

courteous, and was not aimed at eliciting incriminatory evidence.  They did not touch or search 

the respondent or demand to know what was in his pockets.  The entire interaction lasted less 

than five minutes, and the gun was only seized after the respondent himself accidentally revealed 

it.  The conduct of the police was not cavalier or egregious; they simply crossed an unclear line.  

The consequence of exclusion is extreme: the acquittal of a potentially dangerous accused 

without a trial after he decided to arm himself with a loaded firearm and extra ammunition 

contrary to a court order.  To exclude unquestionably reliable gun and drug evidence against that 

backdrop would gravely undermine the public’s faith and confidence in the justice system.152 

 
 

PART IV – SUBMISSIONS RESPECTING COSTS 
 
77. The appellant makes no submission as to costs. 

 
 

PART V – NATURE OF ORDER SOUGHT 
 

78. The appellant requests that the appeal be allowed, and the convictions be restored. 

 

 
 
  

                                                 
 
151 Grant, supra at ¶86, 140; McGuffie, supra at ¶63 
152 R v LB, 2007 ONCA 596 at ¶80-82 
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PART VI – IMPACT OF ANY ORDER, RESTRICTION OR BAN  
 

79. Not applicable.  This matter is not subject to any sealing or confidentiality order, publication 

ban, classification of information in the file as confidential under legislation or restriction on 

public access to information in the file.  

 

 
 
 
 
 
 
ALL of which is respectfully submitted this 1st day of March, 2019. 
 
 
 
 
 
  
Karen Papadopoulos      Justin Reid              
 
Counsel for the Appellant, the Attorney General of Ontario 
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