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MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview  

1. This case concerns whether judges’ associations are entitled to routine disclosure of 

Cabinet documents when they seek judicial review of government judicial compensation 

decisions. This case involves issues of public and national importance regarding the 

interaction of the legislative, executive and judicial branches of government and how this 

Court’s jurisprudence concerning judicial compensation relates with its public interest 

immunity jurisprudence.  

 

2. In 2005, this Court addressed the issue of judicial review of government decisions relating 

to independent judicial salary tribunals. It reaffirmed that such decisions are reviewable 

on the highly deferential standard of “simple rationality”: Provincial Court Judges’ 

Association of N.B. v New Brunswick, [2005] 2 S.C.R. 286 at paras. 30-31 (“Bodner”).  

 

3. The Nova Scotia Court of Appeal and recently the British Columbia Court of Appeal 

concluded that confidential submissions to Cabinet must be produced to judges in 

proceedings concerning judicial remuneration, both relying on this Court’s decision in 

Bodner, both expanding the three-part analysis of a government’s response to judicial 

salary tribunal recommendations beyond that considered in Bodner. Each court interpreted 

this Court’s decision in Bodner in a manner which appears to undermine this Court’s effort 

to reduce the politicization and litigation between judges and governments seen after the 

decision in Reference re Remuneration of Judges of the Provincial Court of Prince 

Edward Island, [1997] 3 S.C.R. 3 (“PEI Reference”).  

 

4. The decisions in PEI Reference and Bodner require deference to government and seek to 

limit litigation between judges and governments. The lower court decisions will have the 
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opposite effect, leading to inquiries into the bona fides of Cabinet conduct and opening 

the door to government supplementing the judicial record by affidavit and supplying other 

documentation to explain and justify their deliberation and decision-making, beyond that 

which is set out in government’s reasons.  

 

5. Should the decisions stand, confidential Cabinet documents will be subject to production 

in every dispute concerning judicial compensation based simply on the assertion by the 

judges’ associations that they are inherently relevant to the three-part Bodner test; a test 

against which every judicial compensation decision in this country is measured. No 

specific allegation of bad faith or misconduct on the part of Cabinet is required. 

 

6. Without this Court’s intervention, the role of reviewing courts will expand from review 

of the public process of tribunal recommendations and governmental responses, to 

review of the confidential process of how governmental responses were formulated. 

 

7. Leave ought to be granted in this case so this Court can clarify the task of judicial review 

and the scope of the record on review of judicial compensation decisions. These are 

matters of public and constitutional importance relating to judicial independence, to the 

relationship between governments and judges in every province and to the separation of 

powers. The issues raised concern systemic and unnecessary intrusion into the decision-

making process of the Executive Branch through the disclosure of confidential Cabinet 

documents that have arisen since this Court’s decision in Carey v Ontario, [1986] 2 S.C.R. 

637 (“Carey”). 

 

B. Statement of Facts- 

(i)  Factual Background (Governor in Council Reasons – OIC) 

9. The provisions of the Provincial Court Act, R.S.N.S. c. 238 (the “Act”) establish a tribunal 

that periodically studies and reports to the Minister of Justice on the appropriate level of 

remuneration for judges of the Provincial and Family Courts. The Act provides in s. 21K  
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the Governor in Council may confirm, vary or reject the tribunal’s recommendations and 

the Governor in Council is to provide reasons. 

 

10. On November 18, 2016, the Provincial Judges’ Salary and Benefits Tribunal (the 

“Tribunal”) completed its report regarding salary and benefits, after which the report was 

delivered to the Minister of Justice (“Minister”) pursuant to s. 21G of the Act. Section 

21K(1) of the Act requires the Minister to deliver the report to the Governor in Council, 

which the Minister did on December 19, 2018.  

 

11. Matters delegated by the Legislature by statute to the Governor in Council (Lieutenant 

Governor acting with the advice of Executive Council) are documented and submitted to 

the Executive Council by the responsible Minister in a Report and Recommendation to 

the Executive Council, commonly referred to as an “R&R”. An R&R is required to effect 

an Order in Council. The Executive Council process requires matters requiring 

deliberation and determination by the Governor in Council be accompanied by an R&R 

to assist Cabinet in its debate. Before the Governor in Council made his decision, Cabinet 

received a confidential submission set out in the R&R from the Minister, signed by the 

Attorney General, concerning the Tribunal’s report and recommendations.  

 

12. The Governor in Council produced Order in Council 2017-24 (the “OIC”) on February 2, 

2017. It confirmed four of the five recommendations of the Tribunal and varied one of the 

recommendations. The OIC consisted of extensive reasons for the confirmation and 

variation, consistent with Cabinet’s role in the process. The R&R played no role other 

than to provide advice to Cabinet and was not otherwise a part of the OIC or reasons. 

 

(ii)  The Judicial Review of the OIC Reasons 

 

13. On March 7, 2017, the Nova Scotia Provincial Court Judges’ Association (“Judges’ 

Association”) filed an Application for Judicial Review of the Governor in Council’s 
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reasons as set out in the OIC, alleging the OIC did not comply with the Bodner test. The 

Judicial Review Record was filed by the Attorney General on May 5, 2017. 

 

14. On June 5, 2017, the Judges’ Association filed a Motion seeking an order that the Judicial 

Review Record be supplemented to include both the R&R and an affidavit of the 

Honourable James H. Burrill, a Judge of the Provincial Court, sworn June 2, 2017 (the 

“Judge Burrill Affidavit”). 

 

15. At the hearing of the Motion to broaden the Record, the Attorney General provided a 

sealed copy of the R&R to the Motions Judge for her review. The Attorney argued the 

R&R does not form part of the Record as it was not relevant to the Governor in Council’s 

decision and that it should not be produced in any event as it was subject to public interest 

immunity and solicitor-client privilege.  

 

B. Judicial History 

21. On March 6, 2018, Justice Ann E. Smith issued a decision, followed by an Order dated 

April 6, 2018: Judges of the Provincial Court and Family Court of Nova Scotia v Nova 

Scotia (Attorney General), 2018 NSSC 13 (“NSSC Decision”). Smith J. held: (1) the R&R’s 

passages with legal advice would be excluded from the judicial review Record as solicitor-

client privileged, (2) the rest of the R&R would augment the Record, (3) some passages 

from Judge Burrill’s Affidavit would be excluded from the Record as irrelevant, and (4) 

the rest of Judge Burrill’s Affidavit would be added to the Record.  

 

22. On April 23, 2018 the Attorney General filed a Notice of Application for Leave to Appeal 

and Notice of Appeal from Smith J.’s Order and decision as it related to the R&R and Judge 

Burrill’s Affidavit. A Notice of Cross Appeal dated May 2, 2018 was filed by the Judges’ 

Association concerning issues of solicitor client privilege in the R&R and certain disputed 

paragraphs of Judge Burrill’s Affidavit. 
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23. On October 30, 2018, the Court of Appeal dismissed the Attorney General’s appeal: Nova 

Scotia (Attorney General) v Judges of the Provincial Court and Family Court of Nova 

Scotia, 2018 NSCA 83 (“NSCA Decision”). Fichaud J.A., for the Court, held the R&R was 

relevant for two reasons: firstly, the reasons set out in the OIC state it is made “on the report 

and recommendation of the Attorney General and Minister of Justice” and is thus 

considered to be a part of the factual foundation of the government’s response under the 

second stage of the Bodner test; and, secondly, since the third stage of the Bodner test 

requires a reviewing court to “weigh the whole of the process and the response”, the whole 

of the process extends beyond the response and includes the R&R as integral to that process: 

ibid., paras. 33-35. Although the government’s reasons for rejection of the Tribunal’s 

recommendation must be stated in its response, Fichaud J.A. determined that does not mean 

the only admissible items of evidence are the Tribunal Report and Government’s written 

response: at para. 36.  

 

24. On the issue of deliberative secrecy of Cabinet, Fichaud J.A. agreed with the Motions Judge 

that the R&R is merely information to Cabinet and is neither a minute or record of Cabinet 

deliberations nor a draft of Cabinet’s response to the Tribunal report: ibid. para. 37. 

 

25. On the issue of public interest immunity, the Court of Appeal agreed with the Motion 

Judge’s assessment of the “Carey factors” concerning the disclosure of Crown documents: 

paras. 38-47. Fichaud J.A. relied on the second and third steps of the Bodner criteria to 

emphasize that, in judicial review of judicial compensation cases, to the extent an R&R 

speaks to the topics of a Tribunal report, the administration of justice, the proper 

functioning of the executive and the relationship between two branches of government, it 

is in the public interest to include the R&R in a Record for judicial review: paras. 44-45. 

 

26. The Court of Appeal agreed with the Attorney General that the R&R contains legal advice 

and is protected by solicitor-client privilege and dismissed the Association’s cross-appeal: 
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paras. 48-66. Further, the Court dismissed the Attorney General’s appeal seeking 

disallowance of all of Judge Burrill’s Affidavit, admitting one further paragraph of the 

Affidavit on review of the Association’s cross-appeal.  

 

C. Parallel Proceedings in British Columbia 

28. The same issue recently arose in British Columbia, where the Legislature has the authority 

to set judicial compensation: Provincial Court Judges’ Association of British Columbia v. 

British Columbia (Attorney General), 2018 BCSC 1193 (in Chambers); British Columbia 

(Attorney General) v. Provincial Court Judges’ Association of British Columbia, 2018 

BCSC 1390 (BCSC Appeal Reasons); and, Provincial Court Judges’ Association of British 

Columbia v. British Columbia (Attorney General), 2018 BCCA 394 (BCCA Appeal 

Reasons).  

 

29. Pursuant to the Judicial Compensation Act, the Attorney General tabled the report of the 

Judicial Compensation Commission in the Legislature for debate. The Legislature accepted 

eight and rejected two of the Commission’s recommendations. Before the report was tabled 

in the Legislature, Cabinet received and considered a confidential submission from the 

Attorney General. The Cabinet Submission was not before the Legislature. As in Nova 

Scotia’s case, the Cabinet Submission was not included in the Legislature’s record on 

judicial review brought by the Provincial Court Judges Association. That Association 

sought production of the Cabinet Submission. 

 

30. The BC Court of Appeal held the Cabinet Submission was relevant to the “whole of the 

process and the response” as described by Bodner: BCCA Appeal Reasons, paras 14-15. 

The Court held Cabinet plays an “integral part” in shaping government’s proposed response 

to the Commission’s recommendations after being informed by the Cabinet Submission: 

ibid., paras. 9, 16. In respect of public interest immunity, the Court held that public interest 
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considerations favoured production – giving rise to the concern for routine production of 

Cabinet submissions in all such future cases. The Court held the record on review for 

judicial compensation cases was similar to that for review of administrative tribunal 

decisions – the record comprises “the evidence that was before the administrative decision-

maker”: ibid., paras. 17-18. As Cabinet is “a primary actor” in government’s response, the 

Cabinet Submission “is clearly ‘evidence which was before the administrative decision-

maker’”: ibid., para. 19.  

PART II – STATEMENT OF QUESTIONS IN ISSUE 

31. The Attorney General seeks leave to appeal in respect of the following issues of public and 

national importance and which are issues that ought to be decided by the Supreme Court:  

Issue 1: Are confidential Cabinet records such as the R&R relevant in an 

application for judicial review examining the Governor in Council’s response to a 

Tribunal report following the procedures established in PEI Reference and expanded 

upon in  Bodner, even where the Governor in Council does not rely upon the R&R 

in publicly setting out the factual background and reasons for its response? In other 

words, in determining whether the Bodner test has been met, is it the task of the 

reviewing judge to look behind the government’s public rationale by also considering 

the private Cabinet process which informed it? 

 

Issue 2: If confidential Cabinet records are relevant to judicial review as the 

result of the test set out in Bodner, resulting in routine demands for production by the 

Provincial Court Judges in judicial review of compensation determinations, how do 

such requests for disclosure impact a reviewing judge’s consideration of the public 

interest immunity factors set out in Carey and the parliamentary tradition of Cabinet 

confidentiality recognized in Babcock v. Canada (Attorney General), 2002 SCC 57? 
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PART III – STATEMENT OF ARGUMENT 

Issue 1: The Relevance of Cabinet Documents based on PEI Reference and Bodner 

32. The scope and meaning of  the deferential standard of review in judicial compensation cases 

lies at the core of judicial independence and the separation of powers in Canada. The 

ordered production of the R&R relies on a misinterpretation of PEI Reference and Bodner. 

Finding the R&R relevant to the court’s assessment of the “whole of the process and the 

response” goes beyond this Court’s prior analysis of the necessary elements in judicial 

review and adds review of internal confidences of Cabinet to the analysis focused on the 

public process of recommendation and response. Such an approach to judicial review is not 

required by Bodner and results in a less deferential standard of review than this Court 

thought necessary -- it exposes the Executive Branch to unwarranted intrusion into its 

decision, advisory and policy making role by the Judicial Branch of government. The Court 

of Appeal’s approach to the Bodner test will be detrimental to the process of setting judicial 

remuneration. 

 

33. By finding the R&R relevant to a court’s assessment of the “Whole of the process and the 

response” the lower courts go beyond this Court’s ruling of the necessary elements in 

judicial review. This Court directed the analysis be focused on the public process of 

recommendation and response and not internal, confidential, Cabinet considerations.  Such 

an approach will cause prejudice to government should anything in a confidential Cabinet 

document differ from the content of the public response or otherwise requires explanation, 

as government may have to disclose further confidential information to provide context or 

explanation, even in the absence of any actual reliance in the public reasons given by 

government in rejecting Tribunal recommendations.  

 

34. The decisions below will have the opposite effect intended in Bodner to limit litigation 
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between governments and judges, leading to future review of how a response was 

formulated within government and in the Cabinet room. Guidance from this Court is needed 

on the issue. 

 

Judicial Compensation Cases from this Court – PEI Reference & Bodner 

35. Lamer C.J.C. described the elements of an “effective” judicial compensation scheme which 

promotes judicial independence in PEI Reference. Judicial independence requires 

“independent, objective and effective” commissions that are tasked with making 

recommendations on judicial compensation to government: para. 147. While the 

recommendations need not be binding on the Legislature or government, they must have a 

“meaningful effect”: para. 175. Accordingly, the Legislature or government is required to 

justify any deviation from the recommendations through reasons that are judicially 

reviewable. 

 

36. Lamer C.J.C., at paras. 179 - 180, identifies that a public, formal response is required by 

government to a commission’s report and that the public, formal response is what is the 

subject of judicial review: 

179 What judicial independence requires is that the executive or the legislature, 

whichever is vested with the authority to set judicial remuneration under provincial 

legislation, must formally respond to the contents of the commission’s report within 

a specified amount of time. … 

180 Furthermore, if after turning its mind to the report of the commission, the 

executive or the legislature, as applicable, chooses not to accept one or more of the 

recommendations in that report, it must be prepared to justify this decision, if 

necessary, in a court of law. The reasons for this decision would be found either in 

the report of the executive responding to the commission’s report, or in the recitals 

to the resolution of the legislature on the matter. An unjustified decision could 

potentially lead to a finding of unconstitutionality. [emphasis added] 

 

37. Reasons are judicially reviewable on the standard of “simple rationality”, which requires 

the Legislature or executive branch provide a legitimate reason for why it has chosen to 



10 
 

 

depart from a commission’s recommendation: para. 183. Lamer C.J.C. emphasized that a 

reviewing court does not engage in a searching analysis of the relationship between ends 

and means. Rather, the standard of simple rationality is meant to screen out decisions on 

judicial compensation that are based on purely political considerations and ensure that 

decisions are based on a reasonable factual foundation. A reviewing court’s inquiry into the 

reasonableness of the factual foundation of the government’s claim is to be “similar to the 

way that we have evaluated whether there was an economic emergency in our jurisprudence 

under the division of powers (Reference re Anti-Inflation Act, [1976] 2 S.C.R. 373)”: ibid., 

para. 183. 

 

38. Not only did PEI Reference contemplate a focus on public recommendations and public 

reasons to ensure appropriate accountability, the evaluation of the factual foundation for 

government’s reasons was to be in a manner similar to this Court’s evaluation under the 

division of powers analysis. The evidentiary issue in Reference re Anti-Inflation Act was 

not a compelled production issue on a judicial review application. Rather, it was whether 

to permit introduction of extrinsic evidence offered on whether the social and economic 

circumstances upon which Parliament can be said to have proceeded in passing the Act 

were such as to provide support for the Act in the power of Parliament to legislate for the 

peace, order and good government of Canada: Reference re Anti-Inflation Act, [1976] 2 

S.C.R. 373, at 390-391. 

 

39. In the years following the PEI Reference, litigation replaced direct negotiation as the forum 

for resolving judicial compensation disputes. Courts struggled to determine the meaning of 

the simple rationality standard of review and they applied it in differing ways. The resulting 

uncertainty led this Court to revisit the issue in Bodner.  

 
40. In Bodner, this Court unanimously re-affirmed the deferential “simple rationality” standard 

of review and added a third step to create, at para. 31, a three-part analysis: 
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(1) Has the government articulated a legitimate reason for departing from the 

commission’s recommendations? 

(2) Do the government’s reasons rely upon a reasonable factual foundation? 

and 

(3) Viewed globally, has the commission process been respected and have the 

purposes of the commission — preserving judicial independence and 

depoliticizing the setting of judicial remuneration — been achieved? 

 

41. A government’s negative response to a tribunal recommendation “must be complete, must 

respond to the recommendations themselves and must not simply reiterate earlier 

submissions that were made to and substantively addressed by the commission. The 

emphasis at this stage is on what the commission has recommended”: ibid.,para. 23. 

Government must provide legitimate reasons which must deal with the issues in good faith 

and the reasons themselves should reveal a consideration of the judicial office and an 

intention to deal with it appropriately: para. 25. The reasons need to rely upon a reasonable 

factual foundation (para. 26), and, where those reasons depart from a recommendation, 

the government is limited to its public response for doing so: 

27 The government’s reasons for departing from the commission’s 

recommendations, and the factual foundations that underlie those reasons, must be 

clearly and fully stated in the government’s response to the recommendations. If it is 

called upon to justify its decision in a court of law, the government may not advance 

reasons other than those mentioned in its response, though it may provide a more 

detailed information with regard to the factual foundation it has relied upon, as will 

be explained below. 
 

42. The only other material that the government is expressly permitted to put forward on 

judicial review is more detailed information regarding “the factual foundation [the 

government] has relied upon”, such as economic and actuarial data and calculation, or 

studies of the impact of the tribunal’s recommendations to show good faith and 

commitment to the process: paras. 27, 36. This is consistent with the approach in the Anti-

Inflation case. The material put forward may not advance new reasons beyond those given 

in the government’s response: Bodner, paras. 63, 103. 
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43. In Bodner, this Court emphasizes a reviewing court’s “limited role” on review of the 

government’s response, consistent with Lamer C.J.C.’s urging in PEI Reference that the 

reviewing court is not to engage in a “searching analysis of ends and means”. What is 

required is a “deferential review which acknowledges both the government’s unique 

position and accumulated expertise and its constitutional responsibility for management of 

the province’s financial affairs”: para. 30. The government’s ability to adduce additional 

affidavit evidence to explain its factual foundation and commitment to the process is 

consistent with this deferential approach to the government’s unique position and 

accumulated expertise. 

 

44. As noted in Bodner, the reviewing court is to look at whether it is rational for government 

to rely on the stated facts or circumstances to justify its response – this is done by looking 

at the soundness of the facts in relation to the position adopted by government in its 

response: ibid., at para 37. The addition of the third stage reinforces the requirement that 

deference be shown to the government as it shifts the focus of the court to the “whole of 

the process and the response” to determine whether the commission process has been 

respected and its purposes have been achieved.  

 

45. Although the New Brunswick and Alberta government’s responses were found 

unsatisfactory in several respects in Bodner, a deferential global view of the process and 

the governments’ responses, identified the governments took the process seriously and their 

responses were upheld on judicial review: paras 83, 100 and 130-131. It was not necessary 

to go beyond an assessment of the public tribunal process and government’s public 

response. Cabinet’s private deliberative process or confidential Cabinet submissions were 

not considered relevant and did not have to be viewed in order to conclude the commission 

process was respected and its purposes were achieved in all three cases before the Court: 

ibid.  
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The Potential for Negative Consequences in requiring Production of the R&R 

46. The lower courts’ approach to determining the scope of the Record can lead to negative 

consequences which have yet to receive consideration from this Court. Relevance for the 

R&R was determined not on a bad faith allegation, but due to the OIC form itself requiring 

reference to its supporting R&R. No specific allegation of bad faith or wrongdoing on the 

part of Cabinet or the Executive is required to make the R&R relevant to the judicial 

review. All that is required is the bare allegation that the Government’s response does not 

meet the Bodner test to entitle judges a view of confidential submissions to Cabinet. The 

courts below appear to have accepted that routine production of Cabinet records would be 

the result of their decisions, but they failed to consider the full implications of that result 

on the law concerning public interest immunity and the harm arising from routine 

disclosure of Cabinet records. 

 

47. Routine judicial review of Cabinet documents will politicize the process, implying 

governments fulfill their constitutional obligations in public but fail those obligations in 

private.  

 

48. The parties in this case are not typical litigants. They represent branches of government that 

have “distinct institutional capacities and play critical and complementary roles in our 

constitutional democracy”: Ontario v. Criminal Lawyers’ Association of Ontario, 2013 

SCC 43 at para. 29. All three branches must be permitted to “play their proper role” 

without interference, and each branch must “show proper deference for the legitimate 

sphere of activity of the other”: New Brunswick Broadcasting Co. v Nova Scotia (Speaker 

of the House of Assembly), [1993] 1 S.C.R. 319 at 389. 

 

49. How Cabinet conducts itself in private and the advice it receives should not be the subject 

of judicial review unless the government puts that conduct and advice in issue. It is an 

unjustified intrusion by the judiciary into Cabinet’s role to allow judges’ associations to 

assume an oversight role over Cabinet’s private processes through routine disclosure of 



14 
 

 

deliberative documents. Routine disclosure signals that reviewing courts will fulfil a role 

not contemplated for them – analyzing both, the public process and public response for 

compliance with Bodner, and the private Cabinet documents to determine whether Cabinet 

acted in bad faith – even where the public reasons do not evidence a bad faith response. 

The lower courts have effectively added an additional stage to the Bodner analysis under 

the guise of considering the “whole of the process”. It is for this Court to decide whether 

that is appropriate. 

 

50. The additional stage prejudices the government. Should a discrepancy be found between 

the R&R and the OIC public response, there will be no explanation for the discrepancy 

short of government tendering further evidence or other confidential communications. The 

R&R is not necessarily evidence of Cabinet’s deliberations or conclusions. Expanding the 

reviewing court’s role compromises Cabinet confidentiality and invites supplementary 

material from Ministers to a process intended to reduce politicization and conflict between 

two branches of government. 

 

51. The Nova Scotia Court of Appeal recognized Cabinet cannot be analogized to an 

adjudicative tribunal: NSCA Decision, para. 74. Cabinet’s decision of what proposal to put 

before the Governor in Council is in part a political one in the sense described in the PEI 

Reference, involving matters such as fiscal management, spending priorities, and the 

disbursement of monies from the public purse. Cabinet neither received “evidence”, nor 

conducted a “hearing” amongst competing parties, nor were its sources confined to a 

particular “record”. No transcript or minutes of Cabinet are requested to form part of the 

Record, which arguably would provide better “evidence” of the global view of the process 

leading to the publication of an OIC. 

 

52. Fichaud J.A.’s approach considers that, because the Judges’ Association feels the R&R 

offers the potential for an arguable issue, it is relevant and should be compelled for 
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production: Ibid., paras. 75-78.  

 

53. The lower courts offer no explanation of what the reviewing court is to do with 

submissions to Cabinet, or how the advice given to Cabinet, by itself, is material to the 

“whole of the process”. The “whole of the process” within government and within the 

Cabinet room is clearly broader than the submission to Cabinet of an R&R and includes 

policy and legal work on the submissions, debate and response.  

 

54. The expansion of the scope of judicial review, subject to the doctrine of public interest 

immunity discussed below, makes production of Cabinet submissions routine. It is 

unprecedented for Cabinet documents to be prima facie producible in every case of a 

certain type – such routine production represents a significant erosion of Cabinet 

confidentiality and will alter how government achieves candour in its communications.  

 

55. Where Fichaud J.A. states, at paragraph 33, that the OIC says the Government’s position 

is “on the report and recommendation” of the Minister, as it would be for every OIC 

issued, such a test for judicial review relevance creates a future environment where advice 

and material crafted for the Executive Branch will take into account that, as a matter of 

routine, whatever is drafted will be scrutinized by the Judges’ Association for use in 

litigation. This is not helpful. The lower courts’ interpretation presents a challenge to the 

existing law of public interest immunity: should the Carey factors be modified to control 

against routine production, or does Carey confirm the lower courts’ interpretation of 

Bodner is incorrect? 

 

Issue 2: Routine Disclosure of Cabinet Documents & Routine Cabinet Disclosure 

56. This Court has not previously considered the application of public interest immunity in a 

context where, but for an immunity, disclosure of Cabinet documents will be routine in 

every case. This case provides the opportunity for this Court to consider public interest 
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immunity in circumstances where the rationales supporting the doctrine are most 

pronounced. 

 

57. Carey is the leading case from this Court on public interest immunity. It involved 

Ontario’s application to quash the subpoena for Cabinet documents based on public interest 

immunity. 

 

58. Justice La Forest, writing for the Court, considered two rationales for non-disclosure of 

Cabinet documents. The first, the “candour argument”, provides that disclosure of Cabinet 

documents “would lead to a decrease in completeness, in candour and in frankness of such 

documents if it were known that they could be produced in litigation and this in turn would 

detrimentally affect government policy and the public interest”: Carey, at para. 44. Although 

La Forest J. was prepared to attach “some weight” to the candour argument, he found that its 

importance was “easy to exaggerate”, as he doubted that “the candidness of confidential 

communications would be measurably affected by the off-chance that some communication 

might be required to be produced for the purposes of litigation”: ibid, para. 46. 

 

59. The second rationale for non-disclosure was based on the “political repercussions that 

might result if Cabinet minutes and the like were disclosed before such time as they were 

of historical interest only”: ibid., para. 49. Lamer agreed that the business of government 

is difficult and that no government could contemplate with equanimity the inner workings 

of the government machine being exposed to those ready to criticise without knowledge 

of the background and perhaps with an axe to grind. While he agreed with these concerns, 

Lamer J. disputed the “absolute character of the protection accorded [Cabinet’s] 

deliberations or policy formulation”. 

60. The Court developed a list of criteria to strike a balance between the competing interests 
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of preventing harm to the public service and the public interest in the administration of 

justice: ibid., para. 22. Those criteria are: the nature of the policy concerned; the contents 

of the documents; the level of the decision-making involved; the timing of the disclosure; 

the importance of producing the documents to the administration of justice; and any 

allegation of improper conduct by the executive branch towards a citizen: ibid., paras 79-

80. Government is to demonstrate that non-disclosure is necessary in the public interest. 

 

61. It has been argued that the approach articulated in Carey failed to strike the proper balance 

among competing interests, leading to repeated and unnecessary disclosure of confidential 

Cabinet documents: Yan Campagnolo, “A Rational Approach to Cabinet Immunity under 

the Common law” (2017) 55:1 Alta. L. Rev. 43 at pp. 65-67 (“Campagnolo”). 

Campagnolo argues that, since Carey was decided in 1986, courts have “almost 

systematically ordered the production of Cabinet secrets”: ibid., at p. 66. The relevance of 

the information has been the main criterion for production. If the court deemed documents 

to be relevant, production typically ensued. However, Campagnolo notes at p. 67, it is 

“unclear whether the production of Cabinet documents was necessary to the fair 

disposition of any of these cases”. While the Court in Carey intended to dispel the notion 

that Cabinet confidentiality was absolute, the Court did not intend to do away with it 

entirely. 

 

62. This Court re-affirmed the reasons for and importance of public interest immunity in 

Babcock v Canada (A.G.), 2002 SCC 57 (“Babcock”). McLachlin C.J.C., writing for the 

majority, recognized the importance of the common law tradition of Cabinet 

confidentiality at para. 18: 

 

The British democratic tradition which informs the Canadian tradition has 

long affirmed the confidentiality of what is said in the Cabinet room, and 

documents and papers prepared for Cabinet discussions. The reasons are 

obvious. Those charged with the heavy responsibility of making government 

decisions must be free to discuss all aspects of the problems that come before 
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them and to express all manner of views, without fear that what they read, say 

or act on will later be subject to public scrutiny […] If Cabinet members’ 

statements were subject to disclosure, Cabinet members might censor their 

words, consciously or unconsciously. They might shy away from stating 

unpopular positions, or from making comments that might be considered 

politically incorrect. […] 

 

The process of democratic governance works best when Cabinet members 

charged with government policy and decision-making are free to express 

themselves around the Cabinet table unreservedly. In addition to ensuring 

candour in Cabinet discussions, this Court in Carey v. Ontario, [1986] 2 

S.C.R. 637, at p. 659, recognized another important reason for protecting 

Cabinet documents, namely to avoid “creat[ing] or fan[ning] ill-informed or 

captious public or political criticism”. Thus, ministers undertake by oath as 

Privy Councilors to maintain the secrecy of Cabinet deliberations and the 

House of Commons and the courts respect the confidentiality of Cabinet 

decision-making. 

 
 

63. Campagnolo ties the reluctance of lower courts to apply the immunity to three weaknesses 

in the Carey decision: 

(i) The Court’s definition of “Cabinet documents” fails to differentiate between 

“core” and “non-core” secrets. Disclosure of core secrets has the potential to 

extinguish collective ministerial responsibility, i.e. that “that the members of 

Cabinet may exchange differing views and at the same time maintain the principle 

of collective responsibility for any decision which may be made”. Yet in Carey, 

which featured both core and non-core secrets, all documents were treated the same 

and ultimately disclosed in the litigation: Campagnolo at 65-66. 

(ii) Campagnolo suggests that Carey gave insufficient weight to the rationales behind 

Cabinet confidentiality: ibid., p.65. La Forest J. accepted that the possibility that 

disclosure would encourage “ill-informed or captious public or political criticism” 

justified Cabinet confidentiality. However, no consideration was given to the 

principle of collective responsibility, mentioned above, which is the “main reason 

for protection of Cabinet secrecy”: ibid.  



19 
 

 

(iii) Campagnolo posits that Carey has given “litigants a master key to unlock the doors 

of the Cabinet room”: ibid. It seems litigants must merely have to allege 

government misconduct in order to obtain production of confidential Cabinet 

documents. Accordingly, it is suggested that “the allegations of government 

misconduct should be supported by some prima facie evidence” and “the courts 

should distinguish between various types of government misconduct with different 

degrees of gravity (from breach of contract or tortious conduct, to unlawful 

conduct or a criminal offence)” when assessing whether the public interest favours 

disclosure of Cabinet documents: ibid., p. 66. 

 

64. The present case provides an opportunity to address these concerns with Carey and its 

subsequent treatment and revisit the confidentiality of Cabinet documents in a context 

where the rationales for non-disclosure are uniquely engaged. 

 

65. The Court of Appeal below gave no weight to the deliberative candour rationale because 

it determined the Government knew that its response “would be subject to judicial review 

for legitimacy” according to Bodner’s criteria: NSCA Decision, para. 45. Thus, 

confidential submissions to Cabinet are made inherently relevant to the Bodner test and 

subject to production in all future judicial compensation reviews. Making production 

routine increases the risk that candour in government communications will be impaired in 

a manner not contemplated by this Court in Carey. 

 

66. Further, routine disclosure of Cabinet documents in judicial compensation cases creates an 

increased possibility of “ill-informed” criticism from “those ready to criticise without 

adequate knowledge of the background”: Carey at para. 49; Babcock at para. 18. The R&R 

is only a small part of a broader process by which decisions are made, or by which 

recommendations to the Governor in Council are developed. Production of the R&R 
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Short title 
1 This Act may be cited as the Provincial Court Act. R.S., c. 238, s. 1; 1992, 

c. 16, s. 18. 

 

Interpretation 
2 In this Act, 

(a) “court” means the Provincial Court of Nova Scotia or a judge 
thereof; 

(b) “judge” means a judge of the provincial court and includes, 
for the purpose of Sections 22 to 27, a judge of the Family Court; 

(c) “office” means the office of a judge.  R.S., c. 238, s. 2; 1992, c.  16, 
s. 19; 2013, c. 27, s. 1; revision corrected. 

 

Provincial Court of Nova Scotia 
2A (1) There is hereby established a court of record to be   

known as the Provincial Court of Nova Scotia. 
 

(2)     The Governor in Council may determine and declare the seal  to 
be used in the court and by which its proceedings shall be certified and authenti- 
cated.  1992, c. 16, s. 20; 1996, c. 23, s. 25. 
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Appointment of judges 

 

(2) The Governor in Council may appoint, on the recommenda- 
tion of the Attorney General, a Chief Judge who shall hold the office of Chief Judge 
for such term as the Governor in Council may determine. 

 

(2A) The Governor in Council may appoint, on the 
recommenda- tion of the Attorney General, an Associate Chief Judge 
who shall hold the office of Associate Chief Judge for such term as the 
Governor in Council may determine. 

 

(3) The Attorney General may designate a judge to act in the 
place of the Chief Judge for all purposes during the illness or absence of the Chief 
Judge and the Associate Chief Judge. 

 

(4) The Attorney General may designate a judge to act in the 
place of the Associate Chief Judge for all purposes during the illness or absence of 
the Associate Chief Judge or while the Associate Chief Judge is acting in the place 
of the Chief Judge. 

 

(5) Except where otherwise provided, the judge has in all respects 
equal power, authority and jurisdiction. R.S., c. 238, s. 3; 1992, c. 16, s. 21. 

 
Judge from another province 

3A (1) Notwithstanding any other provision of this Act, the 
Attorney General, upon the recommendation of the Chief Judge, may 
appoint a judge of the provincial court of another province of Canada 
to preside over an action, case, mat- ter, process, hearing or proceeding 
in the Province if the Attorney General considers the appointment to 
be in the public interest. 

 

(2) A judge appointed under subsection (1) 

(a) holds office for the term set by the Attorney General so 
long as the judge remains a judge of the provincial court in another 
province of Canada; 

(b) has the jurisdiction, powers, duties and authority given 
to judges under Section 7; 

(c) shall be paid for services at a daily rate of remunera- 
tion equivalent to that paid to a judge appointed under Section 3 for 
the number of days of service provided during the term of appoint- 
ment referred to in clause (a); 

(d) shall be reimbursed for expenses incurred by the judge 
in respect of the services provided as if the judge were appointed 
under Section 3; and 



26 
 

 

(e) is subject to the authority of the Chief Judge. 2006, c. 43, 
s. 1. 
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Oath of office 
3 (1) Every judge before taking office shall take and subscribe the 

following oath before the Chief Judge of the provincial court, a judge of the Court 
of Appeal or a judge of the Supreme Court: 

I, . . . . . . . . ., of . . . . . . . . . in the County of . 
. . . . . . , make oath and say, that I will well and truly 
serve our Sover- eign Lady the Queen in the office 
of a judge of the provincial court, and I will well do 
right to all manner of people after the laws of the 
Province without fear, favor, affection or ill will. 

Sworn at . . . . . . . . . . . . 
this . . . . . . . . . . . day of 
. . . . . . . . . . . . , 19. . . . , 
before me . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

 

(2) The oath of office shall be transmitted to    the Attorney Gen- 
eral.  R.S., c. 238, s. 4; 1992, c. 16, s. 22. 

 
Immunity 

4A A judge has the same immunity from liability as a  judge  of  the Supreme 
Court.  1992, c. 16, s. 23. 

 
Qualifications of judge 

4 No person shall be appointed or serve as a judge unless he is a barris- 
ter of the Supreme Court of at least five years standing.  R.S., c. 238, s. 5. 

 
Term of office 

5 (1)    Every judge shall hold office during good behaviour unless he is 
removed from office by the Governor in Council as provided in subsection (4). 

 

(2)  Except as otherwise provided in this Act and 
notwithstanding any other enactment, every judge or judge of the 
Family Court shall retire from office upon reaching the age of seventy 
years. 

 

(3) repealed 1992, c. 16, s. 24. 
 

(4) repealed 2000, c. 28, s. 89. 
 

R.S., c. 238, s. 6; 1992, c. 16, s. 24; 2000, c. 28, s. 89; 2004, c. 6, s. 27. 

 

Appointment of retired judges 
6A   (1)   Where it appears to the Chief Judge that it is in the 

public   interest, the Chief Judge may, in accordance with regulations 
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made pursuant to sub- section (4), appoint retired judges to act as 
judges. 

 

(2) Upon appointment, a judge appointed pursuant to subsection 
(1) has all the power, authority and jurisdiction necessary to carry out the duties 
assigned to that judge. 

 

(3) A judge appointed pursuant to subsection (1) is not an 
employee within the meaning of the Public Service Superannuation Act. 

 

(4) The Governor in Council, on the recommendation of the 
Attorney General, may make regulations determining the terms and conditions of 
the appointment of judges pursuant to subsection (1). 

 

(5) The exercise by the Governor in Council of the authority con- 
tained in subsection (4) shall be regulations within the meaning of the Regulations 
Act.  1992, c. 16, s. 25. 

 
Jurisdiction, powers and duties 

6 Each judge shall 

(a) have jurisdiction throughout the Province; 

(b) have and exercise all the powers and perform all the duties 
conferred or imposed upon a judge by or under any Act of the Legislature or 
of the Parliament of Canada; 

(c) have and exercise the jurisdiction conferred upon a 
magistrate by Part XIX of the Criminal Code (Canada); 

(d) have and exercise all the power, jurisdiction and authority 

(i) that immediately before the first day of April, 1976, 
was vested by or under any Act of the Legislature in a magistrate or 
stipendiary magistrate, and 

(ii) of one or two or more justices of the peace; 

(e) have and exercise all the powers and perform all the duties 
conferred or imposed upon a magistrate, stipendiary magistrate or by one 
or more justices of the peace under any Act of the Parliament of Canada; 

(f) be ex officio a justice of the peace and a commissioner for tak- 
ing affidavits.  R.S., c. 238, s. 7. 

 
Reservation of judgment 

7 Upon the hearing of any proceeding the presiding judge may, of his 
own motion, or by consent of parties, reserve judgment until a future day, not later 
than six months from the day of reserving judgment.  R.S., c. 238, s. 8. 

 
Transfer of proceedings 

8 Where the initial or any proceedings in any action, cause, prosecution 
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or other matter have been taken before a judge such proceedings may be 
continued and concluded before any judge within the Province.  R.S., c. 238, s. 9. 

 
  

Restriction on fees 
9 Notwithstanding any provision in any other Act of the Legislature or 

any provision in this Act, no fee shall be taken by any judge from any complainant 
or informant who is a police officer or constable of a city, town or municipality, or a 
constable in receipt of a salary from a city, town or municipal council, or a member 
of the Royal Canadian Mounted Police.  R.S., c. 238, s. 10. 

 
Full-time performance of duties 

10 (1)   No judge shall practise any profession or actively engage in   any 
business, trade or occupation but shall devote his full time to the performance of 
his duties as a judge. 

 

(2) No judge shall act as a commissioner, arbitrator, adjudicator, 
referee, conciliator or mediator on any commission or on any inquiry or other pro- 
ceeding unless the judge is expressly authorized to do so by an Act of the Legisla- 
ture, by the Governor in Council or by the Chief Judge of the Provincial Court. 

 

(3) A judge authorized purusant [pursuant] to subsection (2) to 
act as provided in that subsection shall not receive any remuneration therefor. R.S.,  
c. 238, s. 11; 1992, c. 16, s. 26. 

 

Use of court room or town hall 
11 A judge shall have the right to use any court room or town hall 

belonging to a city, town or municipality in which he may sit but not so as to inter- 
fere with the ordinary use of the court room or town hall for other courts or other 
purposes for which the same is maintained.  R.S., c. 238, s. 12. 

 
Process returnable before judge 

12 Notwithstanding the provisions of any Act of the Legislature now or 
hereafter in force, any justice of the peace may make any summons, warrant or 
other process which he is authorized to issue under any Act of the Legislature 
returnable before a judge having jurisdiction, and the forms, if any, prescribed in 
any such Act shall mutatis mutandis be sufficient. R.S., c. 238, s. 13. 

 
Designation of judge 

13 In every Act and in any proceeding, document or matter by, before 
or relating to a judge, he may be, and it shall be sufficient for all purposes if he is, 
described as or designated “judge of the provincial court”.  R.S., c. 238, s. 14. 

 
Responsibility of Chief Judge 

14 (1) The Chief Judge is responsible for the administration of the 
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judicial functions of the court, including, without limiting the generality of the fore- 
going, the scheduling of the sittings of the court and the assignment of judicial 
duties. 

 

(2) The Chief Judge may suspend a judge upon such terms and 
conditions as the Chief Judge may determine where the Chief Judge believes imme- 
diate action is necessary. 

 

(3) Within ten days of suspending a judge, the Chief Judge shall 
request the Judicial Council to investigate the circumstances giving rise to the sus- 
pension and to take the appropriate action.  R.S., c. 238, s. 15; 1992, c. 16, s. 27. 

 
Judicial Council 

15 (1) Subject to Section 17T,  a Judicial Council is     hereby estab- 
lished for the purpose of this Act consisting of 

(a) the Chief Justice of Nova Scotia, who shall be the Chair 
of the Council; 

(b) the Chief Judge of the Provincial Court; 

(c) the Chief Judge of the Family Court or, where the 
Family Court no longer exists, the Associate Chief Judge of the Pro- 
vincial Court; 

(d) two judges of the Provincial Court or Family Court 
appointed by the Nova Scotia Provincial Judges’ Association; 

(e) the President of the Nova Scotia Barristers’ Society; 

(f) a practising member of the Nova Scotia Barristers’ 
Society appointed by the Council of the Society and who has a mini- 
mum of five years as a practising member; and 

(g) two persons other than lawyers or retired lawyers, 
judges or retired judges of any court appointed by the Attorney Gen- 
eral of Nova Scotia. 

 

(2) Where a member of the Judicial Council is unable to carry out 
the duties of a member because of illness, a conflict of interest or any other cause, 
the member may be replaced for such time period as is considered necessary 

(a) in the case of the Chief Justice of Nova Scotia, by the 
Chief Justice of the Supreme Court or an Associate Chief Justice of 
that Court designated by the Chief Justice of Nova Scotia; 

(b) in the case of the Chief Judge of the Family Court, by 
the Associate Chief Judge of the Family Court or a judge of that Court 
designated by the Chief Judge; 

(c) in the case of the Chief Judge of the Provincial Court, 
by the Associate Chief Judge or a judge of that Court designated by 
the Chief Judge; 
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(d) in the case of the Associate Chief Judge of the Provin- 
cial Court, by a judge of the Provincial Court designated by the Asso- 
ciate Chief Judge; 

 

(e) in the case of a judge appointed pursuant to clause (d) 
of subsection (1), by another judge of the Family Court or the Provin- 
cial Court appointed for that purpose by the Nova Scotia Provincial 
Judges’ Association; 

(f) in the case of the President of the Nova Scotia Barris- 
ters’ Society or a member appointed pursuant to clause (f) of subsec- 
tion (1), by another member of the Society appointed for that 
purpose by the Council of the Society; and 

(g) in the case of a person appointed pursuant to clause 
(g) of subsection (1), by another person appointed for that purpose 
by the Attorney General. 

 

(3) Subject to subsection (4), members appointed pursuant to 
clauses (d), (f) and (g) of subsection (1) hold office for terms of three years and may 
be re-appointed but shall not be appointed for more than two successive terms. 

 

(4) Notwithstanding subsection (3), 

(a) one of the first members appointed pursuant to clause 
(d) of subsection (1) after the coming into force of this Section shall be 
appointed for a term of four years; and 

(b) one of the first members appointed pursuant to clause 
(g) of subsection (1) after the coming into force of this Section shall be 
appointed for a term of two years. 2000, c. 28, s. 90. 

 
Powers of Judicial Council 

16 (1) The Judicial Council may 

(a) receive a complaint; 

(b) investigate a complaint; 

(c) resolve a complaint; 

(d) dismiss a complaint; 

(e) adjudicate a complaint; 

(f) retain counsel; 

(g) hold hearings; 

(h) delegate its functions to a committee or a member of 
the Judicial Council; 

(i) determine its own procedures and any procedures 
gov- erning a review committee. 
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(2) The Judicial Council shall order the payment by Her Majesty 
in right of the Province of the reasonable legal fees incurred by a judge in proceed- 
ings before a review committee or the Judicial Council, as determined by the Judi- 
cial Council in accordance with the regulations, unless the judge is convicted of  an 

  

offence contrary to the Criminal Code (Canada) in relation to the same circum- 
stances that gave rise to the complaint.  2000, c. 28, s. 90. 

 
Complaint against judge 

17A (1) A complaint against a judge of the Provincial 
Court or the Family Court shall be made in writing by any person to 

(a) the Chief Judge of the Provincial Court in the case of a 
complaint against a Judge of the Provincial Court; or 

(b) the Chief Judge of the Family Court in the case of a 
complaint against a Judge of the Family Court. 

 

(2) A complaint against the Chief Judge or Associate Chief Judge 
of the Provincial Court shall be made in writing to the Chief Judge of the Family 
Court or, in the absence of the Chief Judge of the Family Court, to the Chief Justice 
of Nova Scotia, in which case the Chief Justice has the powers and duties of the 
Chief Judge pursuant to Section 17B. 

 

(3) A complaint against the Chief Judge or Associate Chief Judge 
of the Family Court shall be made in writing to the Chief Judge of the Provincial 
Court or, in the absence of the Chief Judge of the Provincial Court, to the Chief Jus- 
tice of Nova Scotia, in which case the Chief Justice has the powers and duties of the 
Chief Judge pursuant to Section 17B. 

 

(4) When a complaint is made against a judge of either the Pro- 
vincial Court or the Family Court and the matter that gives rise to the complaint is 
ongoing before the judge who is the subject of the complaint, the person to whom 
the complaint is made pursuant to subsections (1) to (3) may defer dealing with the 
complaint until the conclusion of the proceedings before the judge. 2000, c. 28, s. 90. 

 
Powers of Chief Judge upon receipt of complaint 

17B (1) The Chief Judge to whom a complaint is made 
pursuant to Section 17A may 

(a) dismiss the complaint and provide written reasons to 
the complainant if 

(i) the complaint is not within the jurisdiction of 
the Judicial Council, 

(ii) the Chief Judge considers the complaint to be 
frivolous or vexatious, or 

(iii) there is no evidence to support the complaint; 
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(b) attempt to resolve the complaint; 

(c) refer the complaint to the Chair of the Judicial Council 
together with a recommendation that the complaint 

(i) be dismissed, 

(ii) be resolved with the agreement of the judge, or 

(iii) be referred to a review committee for further 
investigation. 

 

(2) Any discussions between the Chief Judge and the 
judge com- plained of respecting the complaint are confidential and 
shall not be disclosed by the Chief Judge to the Judicial Council.  2000, 

c. 28, s. 90. 

 
Upon receipt of recommendation of Chief Judge 

17C Upon receipt of a recommendation made pursuant to clause 
(c) of subsection (1) of Section 17B, the Chair of the Judicial Council 
may either accept the recommendation of the Chief Judge, and advise 
the complainant and the Judge in writing, or empanel a review 
committee.  2000, c. 28, s. 90. 

 
Powers of Chief Judge without complaint 

17D    (1)    The Chief Judge of the Family Court may, at any 
time, with-  out a complaint having been made, review any matter 
respecting the conduct or fit- ness for office of a judge of the Family 
Court and may refer the matter in writing to the Chair of the Judicial 
Council. 

 

(2) The Chief Judge of the Provincial Court may, at any time, 
without a complaint having been made, review any matter respecting the conduct 
or fitness for office of a judge of the Provincial Court and may refer the matter in 
writ- ing to the Chair of the Judicial Council. 

 

(3) The Chief Justice of Nova Scotia may, at any time, without a 
complaint having been made, review any matter respecting the conduct or fitness 
for office of the Chief Judge or Associate Chief Judge of the Family Court or the Chief 
Judge or Associate Chief Judge of the Provincial Court and may refer the matter in 
writing to the Chair of the Judicial Council.  2000, c. 28, s. 90. 

 
Upon referral by Chief Judge 

17E Upon receipt of a referral made pursuant to Section 17D, 
the Chair of the Judicial Council shall empanel a review committee.  
2000, c. 28, s. 90. 
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Review committee 
17F A review committee shall consist of 

(a) one member of the Judicial Council appointed pursuant to 
clause (d) of subsection (1) of Section 16; 

(b) one member of the Judicial Council appointed pursuant to 
either clause (e) or (f) of subsection (1) of Section 16; and 

(c) one member of the Judicial Council appointed pursuant to 
clause (g) of subsection (1) of Section 16.  2000, c. 28, s. 90. 

 

 

Duties and powers of review committee 

17G The review committee shall investigate the complaint and may 

(a) dismiss the complaint; 

(b) resolve the complaint with the agreement of the judge; or 

(c) refer the complaint to a hearing before the Judicial    Council. 
2000, c. 28, s. 90. 

 

Quorum 
17H A quorum of the Judicial Council for hearing complaints is five  
per- 

sons  
(a) one of whom must be the Chief Justice of Nova Scotia who 

shall be the Chair; 

(b) one of whom must be a member referred to in clause (b) or 
(c) of subsection (1) of Section 16; 

(c) one of whom must be a member appointed pursuant  to  
clause (d) of subsection (1) of Section  16; 

(d) one of whom must be a member referred to in clause 
16(1)(e) or appointed pursuant to clause (f) of subsection (1) of Section 16; 
and 

(e) one of whom must be a member appointed pursuant  to  
clause (g) of subsection (1) of Section 16.  2000, c. 28, s.  90. 
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Prohibited participation 
17I   (1)   Notwithstanding clause (b) of Section 17H, where the 

com-   plaint referred to the Judicial Council is against a judge of the 
Provincial Court, nei- ther the Chief Judge nor the Associate Chief 
Judge of the Provincial Court shall participate in the hearing. 

 

(2) Notwithstanding clause (b) of Section 17H, where the com- 
plaint referred to the Judicial Council is against a judge of the Family Court, neither 
the Chief Judge nor the Associate Chief Judge of the Family Court shall participate 
in the hearing.  2000, c. 28, s. 90. 

 
Hearing in private 

17J  Where the Judicial Council determines that the desirability 
of holding an open hearing is outweighed by the desirability of 
maintaining confidentiality, it may hold all or part of the hearing in 
private. 2000, c. 28, s. 90. 

 
Powers of Judicial Council 

17K Following the hearing of a complaint, the quorum of the 
Judicial Council that heard the complaint may 

(a) dismiss the complaint; 
 

(b) require the judge to take a leave of absence with pay for the 
purpose of obtaining counseling, remedial treatment or instruction; 

(c) require the judge to obtain counseling, remedial treatment or 
instruction; 

(d) impose such other non-monetary sanctions including repri- 
mand, as the Council considers appropriate in the circumstances; or 

(e) recommend that the judge be removed from office if, in the 
opinion of the Judicial Council, the judge in respect of whom an inquiry or 
investigation has been made is unable to duly execute the function of the 
judge’s office by reason of 

(i) age or infirmity, 

(ii) having been guilty of misconduct, 

(iii) having failed in the due execution of that office, or 

(iv) having been placed, by the judge’s conduct or other- 
wise, in a position incompatible with the due execution of that office. 
2000, c. 28, s. 90. 

 

Recommendation for removal from office 
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17L A recommendation for removal from office shall be made to the 
Attorney General.  2000, c. 28, s. 90. 

 
Removal from office 

17M  The Governor in Council may, by order, after receipt of a 
report by  the Judicial Council containing a recommendation that a 
judge be removed from office, and on the recommendation of the 
Attorney General, remove the judge from office.  2000, c. 28, s. 90. 

 
Decision to be in writing 

17N A decision of the Judicial Council shall be in writing. 2000, c. 28, s. 90. 

 
Distribution of decision 

17O The decision of the Judicial Council shall be provided to 
the com- plainant, the judge who is the subject of the complaint and 
the Attorney General. 2000, c. 28, s. 90. 

 

Public Inquiries Act 
17P    The Judicial Council has all the powers, privileges and immunities of 

a commissioner appointed pursuant to the Public Inquiries Act.  2000, c. 28, s. 90. 

 
Decision to be public 

17Q   The decision of the Judicial Council shall be made public 
by placing  it in a file at a location to be determined by the Judicial 
Council.  2000, c. 28, s. 90. 

 
 

 

Annual report of Judicial Council 
17R The Judicial Council shall prepare an annual report that 

shall be sub- mitted to the Attorney General. 2000, c. 28, s. 90. 

 
Regulations 

17S (1) The Governor in Council may  make  regulations  
regarding payment of reasonable legal fees incurred by a judge in 
proceedings before the review and hearing committees. 

 

(2) The exercise by the Governor in Council of the authority con- 
tained in subsection (1) is regulations within the meaning of the Regulations Act. 
2000, c. 28, s. 90. 

 

Agreement for joint judicial council 
17T   (1)    The Attorney General may enter into an agreement 
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on terms   and conditions set out in the Schedule to this Act with the 
government of any prov- ince of Canada to provide for the joint 
establishment and operation of a joint judi- cial council in place of the 
Judicial Council established pursuant to Section 16. 

 
(2) The agreement referred to in subsection (1) comes into force 

on such day as the Governor in Council orders, at which time the Judicial Council 
established pursuant to Section 16 shall 

(a) receive no further complaints; and 

(b) continue to deal with any complaints of which it is 
seized, subject to the procedures and requirements set out in Sec- 
tions 17 to 17Q, 

and, after having dealt with those complaints, that Judicial Council shall 
cease oper- ating. 

 

(3) For such time as the agreement referred to in subsection (1) 
is in force, any complaints that would otherwise have been dealt with by the Judicial 
Council appointed pursuant to Section 16 shall be dealt with by the joint judicial 
council and that council has the powers, duties and functions contemplated or 
described in the Schedule to this Act. 2000, c. 28, s. 90. 

 
Administrator of court 

17 (1) The Attorney  General  may  designate or appoint a person 
in the public service to be the administrator of the court. 

 

(2) The administrator shall perform the duties prescribed in the 
regulations.  R.S., c. 238, s. 18. 

 
Judicial notice of appointments 

18 The appointment of every judge shall be judicially noticed.   R.S.,       c. 

238, s. 19. 
 

 

  

Regulations 
19 (1) The Governor in Council may make regulations 

(a) providing for the payment of expenses of judges; 

(b) providing for the benefits to which judges are 
entitled, including 

(i) leave of absence, 

(ii) vacation, and 

(iii) sick leave; 

(c) determining the support staff of the court and 
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prescrib- ing their functions, duties, procedures and dress; 

(d) prescribing the safe-keeping of exhibits tendered and 
received by the court; 

(e) prescribing records to be kept and reports and returns 
to be made by the judges and support staff; 

(f) providing for the safe-keeping, inspection and mainte- 
nance of books, documents and papers; 

(g) prescribing to whom fines, penalties, forfeitures, fees 
and court costs collected in the court are to be paid and the manner 
and times for such payment; 

(h) prescribing the duties of the justices of the peace 
when acting as support staff to the court; 

(i) designating a place or places where a judge is to hold 
sittings; 

(j) designating a place or places where a judge is to estab- 
lish and maintain an office; 

(k) designating the place or places and the area or areas 
within the Province within which a judge shall exercise his jurisdic- 
tion; 

 
judge; 

(l) requiring a judge to act during the absence of   another 

 
(m) repealed 1992, c. 16, s. 29. 

(n) prescribing the duties of the administrator; 

(o) respecting such other matters as may be necessary    to 
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carry out the intent and purpose of this Act. 
 

(2) The exercise by the Governor in Council of the authority con- 
tained in subsection (1) shall be regulations within the meaning of the Regulations 
Act.  R.S., c. 238, s. 20; 1992, c. 16, s. 29. 

 

 

Interpretation of Sections 21A to 21N 
20 In Sections 21A to 21N, 

(a) “Association” means the Nova Scotia Provincial Judges’ 
Association; 

(b) “Minister” means the Minister of Justice.  1998, c. 7, s. 1. 

 
Tribunal 

21A    (1)    There shall be a tribunal to recommend the salaries 
and bene- fits for judges of the Provincial Court and judges of the 
Family Court, including the chief judge and the associate chief judge 
of each court. 

 

(2) A tribunal shall be composed of three persons, 

(a) one of whom shall be appointed by the Association; 

(b) one of whom shall be appointed by the Minister; and 

(c) one of whom shall be appointed by the persons 
referred to in clauses (a) and (b). 

 

(3) The person referred to in clause (c) of subsection (2) is the 
chair of the tribunal. 

 

(4) Unless the Association and the Minister agree otherwise, no 
active or retired Provincially appointed or federally appointed judge, no member 
or former member of the House of Assembly, no elected member of a municipal 
coun- cil or the Conseil scolaire acadien provincial and no employee, as defined in 
the Public Service Superannuation Act, shall be appointed pursuant to subsection 
(2). 

 

(5) Where the members appointed pursuant to clauses (a) and 
(b) of subsection (2) cannot agree on a member to be appointed pursuant to clause 
(c) of subsection (2), the Dean of Dalhousie Law School, after consultation with the 
Min- ister and the Association, shall appoint the chair of the tribunal. 

 

(6) Subject to subsections (7) and (8), 

(a) a member of the first tribunal holds office for a term 
that expires on the thirty-first day of October, 2001; and 

(b) a member of a subsequent tribunal holds office for a 
term that expires on the thirty-first day of October of the third year 



R.S., c. 238 provincial court 24 
 

 

after the year of the member’s appointment. 
 

(6A)    Notwithstanding subsection (6) and subject to subsections 

(7) 

 

 and (8),a member of the tribunal who holds office upon the coming into force of 

this subsection holds office for a term that expires on the fourteenth day of January, 2016; 

and 

(a) a member of a subsequent tribunal holds office for a 
term that expires on the fourteenth day of January of the third year 
after the year of the member’s appointment. 

 

(7) Where a vacancy exists on a tribunal, the person or persons 
who appointed the member whose position is vacant may appoint a replacement 
member for the unexpired portion of the member’s term. 

 

(8) Where a term of the members of a tribunal expires before the 
members have completed a report, the members may complete the report as 
though the term had not expired. 

 

(9) The members of a tribunal are entitled to such remuneration 
and reimbursement for such reasonable expenses as determined by the Minister. 
1998, c. 7, s. 1; 2013, c. 39, s. 4; 2016, c. 2, s. 8; 2018, c. 1, Sch. A, s. 139. 

 

Appointment of first tribunal 
21B   (1)   The members of the first tribunal shall be appointed 

on or    before the first day of December, 1998, and the members of 
each subsequent tribu- nal shall be appointed on or before the first day 
of November of the year in which the tribunal is established. 

 

(2) Notwithstanding subsection (1), the members of each 
subse- quent tribunal must be appointed on or before the fifteenth day 
of January of the year in which the tribunal is established. 1998, c. 7, s. 1; 

2013, c. 39, s. 5. 

 
Powers of tribunal 

21C The persons appointed to a tribunal pursuant to Section 21A have all the 
powers, privileges and immunities of a commissioner appointed pursuant to the 
Public Inquiries Act.  1998, c. 7, s. 1. 

 
Determination of procedure 

21D (1) Subject to this Section, a tribunal may determine its own 
pro- cedures, including procedures for the making of submissions to 
the tribunal. 

 

(2) Any member of the public or interested group is entitled to 
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attend a hearing of a tribunal and submit a written submission to the tribunal. 
 

(3) A tribunal may limit submissions, except those from the Min- 
ister or the Association, to written submissions only. 

 

(4) Any person is entitled to receive a copy of a written submis- 
sion made to a tribunal upon paying a reasonable fee for copying. 

 

(5) No later than thirty days after its appointment, the tribunal 
shall convene a pre-hearing conference with the Minister and the Association. 1998, 

c. 7, s. 1; 2013, c. 39, s. 6. 
 

  

Duties of tribunal 
21E (1) A tribunal shall inquire into and prepare a    report 

containing recommendations with respect to 

(a) the appropriate level of salaries to be paid to judges of 
the Provincial Court and the Family Court, including the chief judge 
and associate chief judge of each court; 

(b) the appropriate level of per diem payments, or pay- 
ments for part of a day, made to judges for presiding in the Provincial 
Court or the Family Court where those judges are not receiving sala- 
ries; 

(c) the appropriate vacation and sick-leave benefits to be 
provided to judges of the Provincial Court and the Family Court; 

(d) pension benefits and increases thereto in respect of 
increases in the cost of living, long-term disability benefits or salary 
continuation, life insurance and health and dental benefits for judges 
of the Provincial Court and the Family Court and the respective con- 
tributions of the Province and the judges for such benefits; and 

(e) other non-discretionary benefits for judges of the Pro- 
vincial Court and the Family Court. 

 

(2) Where there is a dispute as to whether a benefit referred to 
in clause (e) of subsection (1) is a non-discretionary benefit, the Minister or the 
Asso- ciation may, within thirty days of receipt of the report, appeal to the Nova 
Scotia Court of Appeal to have the question determined. 

 

(3) When making recommendations pursuant to this Section, a 
tribunal shall take into consideration the following: 

(a) the constitutional law of Canada; 

(b) the need to maintain the independence of the judiciary; 

(c) the need to attract excellent candidates for 
appointment as judges; 

(d) the unique nature of the judges’ role; 
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(e) the manner in which salaries and benefits paid to 
judges in the Province compares to judicial compensation packages 
in other jurisdictions in Canada, including the federal jurisdiction, 
having regard to the differences between those jurisdictions; 

(f) the provision of fair and reasonable compensation for 
judges in light of prevailing economic conditions in the Province and 
the overall state of the Provincial economy; 

(g) the adequacy of judges’ salaries having regard to the 
cost of living and the growth or decline in real per capita income in 
the Province; 

 

(h) the relevant submissions made to the tribunal; 

(i) the nature of the jurisdiction and responsibility of the 
court; and 

(j) other such factors as the tribunal considers relevant 
to the matters in issue.  1998, c. 7, s. 1; 2001, c. 5, s. 34; 2013, c. 27, s. 2. 

 
Periods to be covered 

21F (1) The report of the first tribunal shall contain 
recommendations covering the period from the first day of April, 
1999, to the thirty-first day of March, 2002, inclusive, and the report 
of each subsequent tribunal shall cover a similar three-year period. 

 

(2)     Notwithstanding subsection (1), the report of the 
tribunal that is in place upon the coming into force of this subsection 
must contain recommenda- tions covering the period from the first day 
of April, 2014, to the thirty-first day of March, 2017, inclusive, and 
the report of each subsequent tribunal must cover a similar three-year 
period.  1998, c. 7, s. 1; 2013, c. 39, s. 7. 

 
Deadline for reports 

21G    (1)    The report of the first tribunal shall be submitted to 
the Minis- ter on or before the first day of March, 1999. 

 

(2) The report of each subsequent tribunal shall be submitted to 
the Minister on or before the first day of February of the year following the year in 
which the tribunal is established. 

 

(3) Notwithstanding subsection (2), the report of the tribunal in 
place upon the coming into force of this subsection must be submitted to the Minis- 
ter on or before the first day of October, 2014. 

 

(4) Notwithstanding subsections (2) and (3), the report of the first 
tribunal established after the coming into force of this subsection must be 
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submitted to the Minister on or before the first day of October, 2016, and the 
report of each subsequent tribunal every third year thereafter. 1998, c. 7, s. 1; 2013, c. 
39, s. 8. 

 
Transmittal of information to commission 

21GA (1) In 2014, the tribunal shall transmit to the commission 
estab- lished pursuant to the Justices of the Peace Act all written 
materials submitted to the tribunal for the preparation of the tribunal’s 
report for that year. 

 

(2) In 2019 and every sixth year thereafter, the tribunal shall 
transmit to the commission established pursuant to the Justices of the Peace Act all 
written materials submitted to the tribunal for the preparation of the tribunal’s 
report for that year. 

 
  

(3) The transmission of the written materials referred to in sub- 
sections (1) and (2) must occur upon their filing with the tribunal.  2013, c. 39, s. 9. 

 
Report 

21H (1) Where a tribunal is not able to deliver a unanimous 
report, the report of the majority of the members of the tribunal is the 
report of the tribunal or, where there is no majority report, the report 
of the chair is the report of the tribunal. 

 

(2) The report of a tribunal, including any minority report, shall 
be delivered immediately to the Minister and the Association. 

 

(3) Copies of the reports referred to in this Section shall be made 
available, upon request, to any person.  1998, c. 7, s. 1. 

 
Introduction of legislation 

21I (1) The Minister shall introduce in the House of Assembly 
the necessary legislation to implement, on or before the first day of 
April, 2000, the rec- ommendations contained in the report of the first 
tribunal that require legislation. 

 

(1A)  Notwithstanding subsection (1), the Minister shall 
introduce   in the House of Assembly the necessary legislation to 
implement, on or before the first day of October, 2015, the 
recommendations contained in the report of the tribu- nal in place upon 
the coming into force of this subsection. 

 

(2)  All recommendations contained in the report of the 
first tribu- nal, other than those referred to in subsection (1), shall be 
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implemented and shall take effect on the first day of April, 1999, or 
such later date as determined by the tri- bunal. 

 

(2A) Notwithstanding subsection (2), all 
recommendations con- tained in the report of the tribunal in place upon 
the coming into force of this sub- section, other than those referred to 
in subsection (1A), must be implemented and must take effect on the 
first day of April, 2014, or such later date as determined by the 
tribunal.  1998, c. 7, s. 1; 2013, c. 39, s. 10. 

 
Implementation of subsequent reports 

21J     (1)     Recommendations made by a tribunal after the 
fourteenth day of January, 2016, that are confirmed or varied by the 
Governor in Council, other than those that require legislation, take 
effect on the first day of April immediately following the year in which 
the tribunal is appointed, or such later date as recom- mended by the 
tribunal and confirmed or varied by the Governor in Council. 

 

(2) Where recommendations of the tribunal that are 
confirmed or varied by the Governor in Council require legislation for 
implementation, the Min- ister shall, within one year of the report of 
the tribunal, introduce in the House of Assembly the necessary 
legislation to implement the recommendations as con- firmed or varied 
by the Governor in Council.  2016, c. 2, s. 9. 

 

Duties of Governor in Council 
21K (1) Within forty-five days of receipt of the report prepared 

by a  tribunal pursuant to subsection (1) of Section 21E, the Minister 
shall forward the report to the Governor in Council. 

 

(2) The Governor in Council shall, without delay, confirm, vary or 
reject each of the recommendations contained in the report referred to in subsec- 
tion (1). 

 

(3) Upon varying or rejecting the tribunal’s recommendations in 
accordance with subsection (2), the Governor in Council shall provide reasons for 
so doing to both the tribunal and the Association. 

 

(4) The Governor in Council shall, without delay, cause the con- 
firmed and varied recommendations to be implemented, and the 
recommendations have the same force and effect as if enacted by the Legislature 
once implemented and are in substitution of any existing legislation relating to 
those matters.  2016, c. 2, 
s. 9. 
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Review of proposed legislation 
21L  (1)   Where  the  Minister  proposes  to  introduce  

legislation  that deals with matters referred to in subsection (1) of 
Section 21E that may affect judges of the Provincial Court or the 
Family Court, other than that required to implement the 
recommendations of the tribunal, the Minister shall forward the pro- 
posed legislation to the tribunal for review and comment. 

 

(2) The tribunal shall provide the  Minister  with  its  
comments within thirty days of the referral to the tribunal, unless the 
Minister specifies a longer period of time for review and comment by 
the tribunal.   1998, c. 7, s. 1; 2013,   c. 39, s. 11. 

 

Request for change to report 
21M   (1)    The Minister or the Association may,  within fifteen 

days of    the receipt of a report of a tribunal, request that the tribunal 
amend, alter or vary its report where the Minister or the Association 
are of the view that the tribunal failed to deal with a matter arising from 
an inquiry or that the tribunal made an error that is apparent on the face 
of the report. 

 

(2) Where the tribunal amends, alters or varies its report 
pursuant to subsection (1), the tribunal shall, within fifteen days, deliver to the 
Minister and the Association the amended, altered or varied report. 

 

(3) The amendments, alterations or variations in the report 
referred to in subsection (2) shall only deal with matters referred to the tribunal pur- 
suant to subsection (1). 

 
 

(4) repealed 2016, c. 2, s. 10. 
 

1998, c. 7, s. 1; 2016, c. 2, s. 10. 

 

Right to elect to become member of pension plan 
21N (1) In this Section, 

(a) “current judges” means any sitting judges, other than 
retired judges, appointed before a new plan becomes effective; 

(b) “existing plan” means the pension plan in effect for the 
judges on the coming into force of this Act; 

(c) “future judges” means any judges appointed after a 
new plan becomes effective; 

(d) “new plan” means any alternative plan or 
amendments to the existing plan recommended by a tribunal, 
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confirmed or varied by the Governor in Council and brought into 
effect by an enactment. 

 

(2) Where a new plan is brought into effect, any current judges 
may, within thirty days of the date the new plan becomes effective, elect in writing, 
in the form approved by the Superintendent of Pensions, to become members of 
the new plan. 

 

(3) Any current judges who do not elect in writing to become 
members of the new plan in accordance with subsection (2) remain members of 
the existing plan. 

 

(4) Any future judges shall be members of the new plan. 1998, c. 7, 

s. 1; 2016, c. 2, s. 11. 

 

Public Service Superannuation Act 
21 A judge shall be an employee within the meaning of the Public Ser- 

vice Superannuation Act.  R.S., c. 238, s. 22. 

 
Additional pension benefits 

22 (1) In this Section and Section 24, 

(a) “common-law partner” of an individual means another 
individual who has cohabited with the individual in a conjugal rela- 
tionship for a period of at least two years, neither of them being a 
spouse; 

(b) “spouse”, “child” and “dependant” have the same 
meaning as in the Public Service Superannuation Act. 

 

(2) In addition to the benefits conferred by the Public Service 
Superannuation Act and upon the recommendation of the Attorney General, the 
Governor in Council may direct the Minister of Finance to pay a pension to 

 

(a) a judge who 

(i) has continued in office for at least twenty years 
and has attained the age of sixty-five years, 

(ii) has continued in office for at least twenty years 
and resigns if, in the opinion of the Governor in Council, the 
resignation is conducive to the better administration of justice 
or in the public interest, or 

(iii) ceases to hold office by reason of having 
attained the age of sixty-five years if a judge on the first day 
of April, 1976, 

in an amount so that the aggregate amount payable to the 
judge under this Act and the Public Service 
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Superannuation Act totals an amount equal to seventy per 
cent of the average salary authorized for the judge during 
the last five years of his service; 

(b) a judge who serves as a judge for at least five years but 
less than twenty years and ceases to hold office by reason of having 
attained the age of sixty-five years or has become afflicted with a 
mental or physical infirmity that disables the judge from the due exe- 
cution of judicial duties and the judge resigns as a judge, or by reason 
of such infirmity is removed as a judge, in an amount equal to one 
and one-half per cent of the average salary authorized for a judge dur- 
ing the last five years of his service as a judge multiplied by the num- 
ber of years of such service; 

(c) the spouse, common-law partner, child or dependant 
of a judge who dies and would have been entitled to receive a 
pension if the judge had attained the age of sixty-five years 
immediately prior to death or was in receipt of a pension under this 
Section at the time of death, in the same percentage and payable and 
terminating under the same terms and conditions as if the judge 
were receiving or would have received such pension pursuant to the 
Public Service Superan- nuation Act. 

 

(3) Notwithstanding subsection (2), a pension in addition to the 
benefits conferred by the Public Service Superannuation Act shall be paid in respect 
of a judge who holds office on or after the first day of January, 1986, to 

(a) a judge who 

(i) has continued in office for at least ten years, has 
attained the age of sixty-five years and ceases to hold office, 
or 

(ii) has continued in office for at least ten years and 
resigns if, in the opinion of the Governor in Council, the resig- 
nation is conducive to the better administration of justice or 
in the public interest, 

 

in an amount so that the aggregate amount payable to the 
judge pur- suant to this Act and the Public Service 
Superannuation Act totals an amount equal to seventy per 
cent of the average salary authorized for the judge during 
the best three years of the judge’s service; 

(b) a judge who serves as a judge for at least five years but 
less than ten years and has attained the age of sixty-five years and 
resigns as a judge, or has become afflicted with a mental or physical 
infirmity which disables the judge from the due execution of judicial 
duties and the judge resigns as a judge or, by reason of such infirmity 
is removed as a judge, in an amount so that the aggregate amount 
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payable to the judge pursuant to this Act and the Public Service 
Superannuation Act totals an amount equal to thirty-five per cent of 
the average salary authorized for the judge during the best three 
years of service plus seven per cent for each year of service after five 
years until the pension is equal to seventy per cent of the average 
salary authorized for the judge during the best three years of service; 

(c) the spouse, common-law partner, child or dependant 
of a judge who dies and would have been entitled to receive a 
pension if the judge had attained the age of sixty-five years 
immediately prior to death or was in receipt of a pension under this 
Section at the time of death, in the same percentage and payable and 
terminating under the same terms and conditions as if the judge 
were receiving or would have received the pension pursuant to the 
Public Service Superannu- ation Act. 

 

(4) An additional pension payable pursuant to subsection (2)    or 
(3) shall be increased so that the aggregate amount payable pursuant to this Act 
and the Public Service Superannuation Act is increased in accordance with increases 
in the cost of living in the amounts and times recommended by a tribunal and con- 
firmed or varied by the Governor in Council. 

 

(5) Notwithstanding subsections (2) and (3), in addition to any 
benefits conferred by the Public Service Superannuation Act and upon the recom- 
mendation of the Attorney General, the Governor in Council may direct the Minis- 
ter of Finance to pay a pension to a judge, or the spouse, common-law partner, child 
or dependant of a judge, who is in special circumstances of need where the judge 
has retired or died on or before the first day of April, 1986. 

 

(6) A pension payable pursuant to subsection (2) or (3) shall be 
paid out of the General Revenue Fund of the Province.   R.S., c. 238, s. 23; 2000, c. 29,    s. 
31; 2004, c. 6, s. 28; 2013, c. 27, s. 3; 2016, c. 2, s. 12. 

 

Pensions for judges appointed on or after April 1, 2002 
23 (1) Notwithstanding subsections (2) and (3) of Section 23, a pen- sion 

is payable in respect of a judge who is appointed on or after the first day of April, 
2002, to a judge who 

 

(a) has continued in office for at least twenty years, has 
attained the age of sixty years and ceases to hold office; 

(b) has continued in office for at least ten years and resigns 
if, in the opinion of the Governor in Council, the resignation is con- 
ducive to the better administration of justice or in the public interest; 

(c) has continued in office for at least five years and has 
ceased to hold office by reason of having attained the age of sixty- 
five years; or 

(d) has continued in office for at least five years but fewer 
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than ten years, has become afflicted with a mental or physical infir- 
mity that disables the judge from the due execution of judicial duties, 
and has resigned as a judge or, by reason of such infirmity, is removed 
as a judge. 

 

(2) Subject to subsection (1) of Section 25, a pension payable pur- 
suant to subsection (1) shall be calculated as an amount equal to 

(a) where the judge has not yet attained the age of sixty- 
five years, three and one-half per cent of the average of the judge’s 
best three years’ salaries multiplied by the number of years of service 
as a judge to a maximum of twenty years; or 

(b) where the judge has attained the age of sixty-five 
years, the amount otherwise determined in accordance with clause 
(a) without reference to age, less an amount calculated as seven 
tenths of one per cent of the average of the best five years’ salaries 
that are within the Year’s Maximum Pensionable Earnings for those 
years, as determined pursuant to the Canada Pension Plan, 
multiplied by the number of years of pensionable service determined 
pursuant to the Public Service Superannuation Act. 

 

(3) The spouse, common-law partner, child or dependant of a 
judge who dies and would have been entitled to receive a pension, if the judge had 
attained the age of sixty-five years immediately prior to death, or was in receipt of 
a pension pursuant to subsection (1) at the time of death, is entitled to a pension in 
the same percentages and payable terminating under the same terms and 
conditions as if the judge were receiving or would have received such pension 
pursuant to the Pub- lic Service Superannuation Act.  2013, c. 27, s. 4. 

 
Additional pension details 

24 (1)   A pension payable pursuant to subsection (1) or (3) of Sec-    tion 
24 shall be reduced by any amount payable pursuant to the Public Service 
Superannuation Act. 

 

(2) A pension payable pursuant to subsection (1) or (3) of Sec- 
tion 24 in excess of any amount payable pursuant to the Public Service Superannu- 
ation Act shall be paid out of the General Revenue Fund of the Province. 

 
 

(3) Subject to subsection (4), a pension payable pursuant to sub- 
section (1) or (3) of Section 24 shall be increased in accordance with increases in 
the cost of living in the amount from time to time determined in the manner pre- 
scribed by the Governor in Council pursuant to the Public Service Superannuation 
Act. 

 

(4) On and after the first day of January, 2011, a pension payable 
pursuant to subsection (1) or (3) of Section 24 shall be increased in accordance with 
increases in the cost of living in the amounts and times determined and recom- 
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mended by a tribunal. 
 

(5) Notwithstanding subsection (4), on and after the first day of 
April, 2017, a pension payable pursuant to subsection (1) or (3) of Section 24 shall 
be increased in accordance with increases in the cost of living in the amounts and 
times recommended by a tribunal and confirmed or varied by the Governor in 
Council.  2013, c. 27, ss. 4, 5; 2016, c. 2, s. 13. 

 
Elections 

25 (1) Notwithstanding Section 21N and subsection (3) of Section 23, 
sitting judges as of the thirty-first day of March, 2002, excluding retired judges and 
judges elevated from the Family Court to the Supreme Court (Family Division), may 
elect to receive pension benefits to which judges appointed on or after the first day 
of April, 2002, are entitled, and may make this election at the time of retirement. 

 

(2) A judge who elects to retire before age sixty-five, shall give 
the Chief Judge notice of this election at least three months before retiring, unless 
the Chief Judge waives the whole or any portion of the notice period. 

 

(3) The pension benefits of a judge appointed on or after the first 
day of April, 2002, is governed by Sections 24, 25 and this Section. 2013, c. 27, s. 4. 

 
Contributions 

26 (1) Notwithstanding the Public Service Superannuation Act, the 
respective contributions of the Province and the judges for pension benefits are the 
contributions recommended by a tribunal pursuant to clause (d) of subsection (1) 
of Section 21E and confirmed or varied by the Governor in Council pursuant to Sec- 
tion 21K. 

 

(2) Where the contributions recommended by a tribunal and con- 
firmed or varied by the Governor in Council exceed those required pursuant to the 
Public Service Superannuation Act, the contributions made in excess of those 
required by the Public Service Superannuation Act shall be paid to the General Rev- 
enue Fund of the Province. 

 

(3) Where the contributions required pursuant to the Public Ser- 
vice Superannuation Act exceed those recommended by a tribunal and confirmed 
or varied by the Governor in Council, the amount by which the contributions 
required pursuant to the Public Service Superannuation Act exceed those 
determined and 
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recommended by the tribunal and confirmed or varied by the 
Governor in Council shall be paid out of the General Revenue Fund 
of the Province.  2016, c. 2, s. 14. 

 
Reference to Public Service Superannuation Act 

27 For the purpose of clause (c) of subsection (2) of Section 23, clause (c) 
of subsection (3) of Section 23 and subsection (3) of Section 24, a reference to the 
Public Service Superannuation Act is a reference to that Act as it read on the tenth 
day of May, 2010. 2013, c. 27, s. 6. 

 
SCHEDULE 

 

Joint Judicial Council 

 
1 (1) The Minister of Justice may enter into an agreement with any other 

province to provide for the joint establishment of a judicial council. 
 

(2) An agreement made pursuant to subsection (1) shall specify 

(a) the parties to the agreement; 

(b) the composition of the joint judicial council and the manner 
in which members are appointed and the terms of office of members; 

(c) the duties and responsibilities of members, including the 
Chair of the joint judicial council; 

(d) any power of the joint judicial council to employ an execu- 
tive secretary and other staff and to maintain offices and the location of the 
secretary, staff and offices; 

(e) any power of the joint judicial council to retain or employ 
counsel; 

(f) the jurisdiction of the joint judicial council; and 

(g) the manner in which the costs of the joint judicial council 
will be apportioned between the parties. 

 

(3) The joint judicial council may 

(a) receive a complaint; 

(b) investigate a complaint; 

(c) resolve a complaint; 

(d) dismiss a complaint; 

(e) adjudicate a complaint; 

(f) retain counsel; 

(g) hold hearings; 

(h) delegate its functions to a committee or a member of the 
Judicial Council; 



R.S., c. 238 provincial court 36 
 

 

 

(i) determine its own procedures governing the hearing and 
review committees; 

(j) delegate to the executive secretary the ability to receive 
and review complaints and to 

(i) determine that the complaint is not within the juris- 
diction of the joint judicial council and advise the complainant in 
writing of this determination, 

(ii) dismiss the complaint on the grounds that it is frivo- 
lous or vexatious and advise the complainant of this in writing, and 

(iii) refer the complaint to the Chief Judge of the Court in 
which the judge who the complaint relates to presides for review; 

(k) determine the composition and functions of a review    com- 
mittee. 

 

(4) The joint judicial council shall order the payment by Her Majesty in 
right of the Province of the reasonable legal fees incurred by a judge in proceedings before 
a review committee or the joint judicial council as determined by the joint judicial council in 
accordance with the regulations unless the judge is convicted of an offence contrary to the 
Criminal Code (Canada) in relation to the same circumstances that gave rise to the complaint. 

 
(5) The Chief Judge referred to in subclause (ii) of clause (j) of subsec- 

tion (3) shall review the complaint and 

(a) attempt to resolve the complaint; and 

(b) refer the complaint to the joint judicial council together 
with a recommendation that the complaint 

(i) be dismissed, 

(ii) be resolved with the agreement of the judge, or 

(iii) be referred to a review committee for investigation. 
 

(6) Where the complaint is against a Chief Judge or Associate Chief 
Judge of a Court, the Chief Justice of the Province in which the complaint arose shall take the 
place of the Chief Judge referred to in subclause (ii) of clause (j) of subsection (3) for the pur- 
pose of this Section. 

 
(7) Any discussions between the Chief Judge and the judge complained 

of respecting the complaint are confidential. 
 

(8) Upon receipt of a recommendation of the Chief Judge pursuant to 
subsection (5), the Chair of the joint judicial council shall empanel a review committee to 
consider the complaint. 

 

(9) The review committee may 

(a) dismiss the complaint; 

(b) resolve the complaint with the agreement of the judge; or 

(c) refer the complaint to the joint judicial council for a hearing. 



 

 

 

 

(10) After a hearing, the joint judicial council may 

(a) dismiss the complaint; 

(b) require the judge to take a leave of absence with pay for the purpose 
of obtaining counselling, remedial treatment or instruction; 

(c) require the judge to obtain counselling, remedial treatment or 
instruction; 

(d) impose such other non-monetary sanctions, including repri- mand, 
as the joint judicial council considers appropriate in the circumstances; or 

(e) recommend the removal of the judge from office. 

 
2 A recommendation for removal from office shall be made to the Attorney General 

if, in the opinion of the joint judicial council, a judge in the Province in respect of whom a complaint 
was made is unable to duly execute the function of the judge’s office by reason of 

(a) age or infirmity; 

(b) having been guilty of misconduct; 

(c) having failed in the due execution of that office; or 

(d) having been placed, by the judge’s conduct or otherwise, in a position 
incompatible with the due execution of that office. 

 
3 The Governor in Council may, by order, after receipt of a report by the joint judicial 

council containing a recommendation that a judge appointed by the Province should be removed 
from office and, on the recommendation of the Minister of Justice, remove the judge from office. 

 
4 Where the joint judicial council determines that the desirability of holding an open 

hearing is outweighed by the desirability of maintaining confidentiality, it may hold all or part of the 
hearing in private. 

 
5 A decision of the joint judicial council shall be in writing. 

 
6 The decision of the joint judicial council shall be provided to the complain- ant, the 

judge who is the subject of the complaint and the Minister of Justice for the province in which the 
complaint originated. 

 
7 The decision of the joint judicial council shall be made public by placing it in a file at 

a location to be determined by the council. 

 
8 The joint judicial council shall prepare an annual report which shall be sub- mitted 

to the Attorney General of each province. 

 

9 The joint judicial council has all the powers, privileges and immunities of a 
commissioner appointed pursuant to the Public Inquiries Act. 

10 (1)  The Governor in Council may make regulations regarding the pay-   ment of 
reasonable legal fees incurred by a judge in proceedings before a review committee or the joint 
judicial council. 

 
(2) The exercise of the authority contained in subsection (1)    is regula- tions 

within the meaning of the Regulations Act. 

 
2000, c. 28, s. 91, Sch. 
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