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FACTUM OF THE RESPONDENT 

PART I – OVERVIEW AND FACTS 

Overview 

1. On more than one occasion, over the course of a chaotic evening, an eleven year old boy, 

CB, witnessed his father, the appellant, drag his 19 year old cousin, TB, from her bedroom into 

the living room while she was sleeping, undress her, and violate her sexually. CB testified that 

TB had been drinking and consuming pills, possibly forcefully by the appellant. He testified he 

knew TB was sleeping because “her eyes were closed”, “she wasn’t really doing nothing”, she 

wasn’t saying anything because “she was out” and that he had to forcefully wake her up and help 

her back to the bedroom. There was evidence from CB’s mother that when she returned to the 

residence nearly 24 hours later, TB was still slurring her words.

2. As a result of the incidents that occurred in the residence, the appellant was charged with 

assault against CB and with sexual assault and unlawful confinement against TB. At the conclusion 

of his trial, the appellant was acquitted of the sexual assault and unlawful confinement of TB. He 

was convicted of the assault of CB. The appellant did not appeal his conviction for assaulting CB. 

The Crown appealed the acquittals for the sexual assault and unlawful confinement of TB. A 

unanimous Alberta Court of Appeal allowed the Crown’s acquittal appeal. The appellant’s 

acquittals for the sexual assault and unlawful confinement were set aside, a conviction for the 

sexual assault was substituted and a new trial was ordered on the unlawful confinement. 

3. The appellant now appeals his sexual assault conviction “as of right” to this Court. He did 

not seek leave to appeal the order for a new trial on the unlawful confinement. The appellant 

concedes the Court of Appeal properly set aside his acquittal on the sexual assault but that the 

remedy ought to have been an order for a new trial. He argues that the Court of Appeal erred by 

substituting a conviction on the sexual assault offence.

4. The appellant’s complaints lack merit. The Court of Appeal, acting with the necessary 

jurisdiction, was correct in determining that the trial judge erred in her consideration of the legal 

effect of her findings of fact as they related to the issue of subjective non-consent on the part of the 

complainant, TB, to the sexual activity – ie. consent cannot be found in law when the facts establish 
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the complainant was asleep at the time. The trial judge found CB’s evidence on the core issues of 

intentional touching of a sexual nature and subjective non-consent on the part of the complainant 

to be both credible and reliable. Given the trial judge’s findings of fact, the Court of Appeal 

properly substituted a conviction on the sexual assault offence.  

Statement of Facts 

5. The respondent does not agree with the characterization of the facts as set out in the 

appellant’s factum or with his inclusion of commentary at times. The following is the respondent’s 

statement of facts. 

6. The appellant was charged with assault against his eleven year old son, CB, and with 

sexual assault, unlawful confinement and trying to overcome resistance by administering a 

stupefying drug against TB.1 TB was CB’s 19 year old cousin.2 Following trial, the appellant was 

acquitted of the sexual assault and unlawful confinement of TB. He was convicted of the assault of 

CB. The charge of administering a stupefying drug was dismissed at the request of Crown counsel. 

The Court of Appeal was unanimous in allowing the Crown’s acquittal appeal. The appellant’s 

acquittals for the sexual assault and unlawful confinement were set aside, a conviction for the 

sexual assault was substituted and a new trial was ordered on the unlawful confinement. This 

appeal involves the sexual assault offence only. 

7. The charges arose out of incidents that occurred on February 4 and 5, 2017, and reported to 

police on February 6, 2017.3 The incidents occurred at the home of MB, CB’s mother. MB was out 

of town at the time. She had left her home at approximately 5 PM on February 4, 2017, to visit her 

own mother who was in the hospital. The appellant was not usually resident at MB’s home but had 

been staying there for about a week prior to the incidents. In addition to CB, there were also four 

other children living and present in the home at the time, all younger than CB and all, including 

1 Appellant’s Record (“AR”), Vol. II, at 1 to 2, 27/17-22 

2 TB is actually CB’s aunt because she is the younger sister of CB’s mother, MB.  

3 Constable Tyrone O’Dea Evidence (Direct) [AR, Vol. II, at 34/15-30, 36/7-19, 61/3-15; see 

also (Cross) 64/9-13] – Constable O’Dea testified that, on February 6, he spoke with a number 

of individuals including the complainant, TB, and he also went to the Hospital with TB. 
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CB, were the appellant and MB’s biological children. TB also lived part-time at MB’s home.4 TB 

and her boyfriend, FL, had come over to MB’s home on the night of February 4, 2017, to collect 

some of her clothes.5 TB and FL ended up staying and drinking alcohol with the appellant. The 

next day, following the incidents, upon learning that MB was about to return home, the appellant 

immediately packed his things and left. He never returned to MB’s home.  

8. The appellant did not testify and called no evidence in his defence. 

Evidence of CB 

9. On March 1, 2017, CB provided a videotaped statement to police. On November 27, 2017, 

that statement was played in court and adopted by CB in accordance with s. 715.1 of the Criminal

Code (“715.1 Statement”).6 The 715.1 Statement is approximately 45 minutes long.7 CB, who was 

twelve years old by the time of trial8, then provided further testimony over approximately one and 

a half days.  

CB’s 715.1 Statement 

10. In his 715.1 Statement, CB said that at approximately 7 pm on February 4, 2017, his dad 

went to the liquor store and bought a “bunch of beer”.9 He explained that TB is his cousin but, 

because she is older than him, he calls her aunty.10 He said TB came over with her boyfriend, FL, 

to get her clothes and then they were going to go back to FL’s house.11 He stated his dad gave 

TB and FL “shots” and kept “feeding them pills, over and over”.12 When asked what kind of pills 

they were, he said, “Ativans, that’s what mom said. She found the bottle.” He said they were also 

drinking shots of “Smirnoff” and beer.13

4 MB Evidence (Direct) [AR, Vol. II at 201/29-202/32] 
5 CB Evidence (Direct) [AR, Vol. II at 125/19-21] 
6 Trial Exhibit 1 - DVD of Police Interview of CB (“715.1 Statement”) [AR, Vol. II, Tab 8 at 

319]; CB Evidence (Direct) [AR, Vol. II, at 78/26-79/36 
7 715.1 Statement [AR, Vol. II, at 77/41-78/1, and Tab 8 at 319] 
8 CB Evidence (Direct) [AR, Vol. II, at 73/36-74/5]  
9 715.1 Statement [AR, Vol. II, Tab 8 at 13:04:40 to 13:05:23, 13:12:08 to 13:12:18] 
10 715.1 Statement [AR, Vol. II, Tab 8 at 13:12:40 to 13:13:03] 
11 715.1 Statement [AR, Vol. II, Tab 8 at 13:04:40 to 13:05:23, 13:12:42 to 13:13:03] 
12 715.1 Statement [AR, Vol. II, Tab 8 at 13:04:44 to 13:05:23, 13:13:03 to 13:13:22] 
13 715.1 Statement [AR, Vol. II, Tab 8 at 13:15:22 to 13:16:25] 
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11. CB said that when FL went to bed in CB’s room, TB tried to stay away from his dad.14

When TB tried to go to bed with FL, his dad “kept pulling her out and dragging her out of the 

room, and then he kept going to the living room and she kept going naked all of a sudden”.15

When asked if TB was naked when his dad dragged her out of the room, CB initially said 

“yeah”, but then said she “had all her stuff on, but when he first took her to the living room, he 

took all her stuff off”. When asked if TB was sleeping, CB replied “yeah, because she was all 

pilled up and that is when he dragged her to the living room.”16 When asked if he saw this, he 

said “yeah”. When asked what he saw his dad doing, CB said he had “his pants and underwear 

off. And he was - I don’t know what he was doing, I don’t know what to say, I don’t normally 

see this – but he had his thing inside of her”. He said TB “was laying on the couch sleeping like 

this [in the video he demonstrated by holding his arms straight down by his sides]”. He said his 

dad was “holding onto her stomach [in the video he demonstrated by placing his hands on his 

hips], and he was going back and forth”. CB asked his dad “what are you doing?” CB said he 

“woke up” TB17, by saying “[TB] wake up, [TB] wake up.”18 TB went to his room and hid in his 

closet because his dad was looking for her.19

12. He said that when he woke TB up, he told her to leave with FL. He said she woke up FL, 

told him “let’s leave, let’s go” and put on her clothes.20 He said FL came out of the bedroom, but 

“couldn’t talk ‘cause he had all these pills”.21 He said TB came out of his room with all of her 

clothes on again and told FL “let’s go”22, but that his dad kept trying to beat FL up, even though 

FL “wasn’t doing anything, he was just sitting there”, and then his dad pushed FL outside. He 

said TB told his dad to let her go too and that she did not want to be there, but his dad told her 

that if she goes, he would “throw [her] down” and “stomp on [her] head”.23 He said his dad was 

14 715.1 Statement [AR, Vol. II, Tab 8 at 13:04:30 to 13:05:30] 
15 715.1 Statement [AR, Vol. II, Tab 8 at 13:04:44 to 13:06:16] 
16 715.1 Statement [AR, Vol. II, Tab 8 at 13:16:25 to 13:17:33] 
17 715.1 Statement [AR, Vol. II, Tab 8 at 13:17:33 to 13:19:03] 
18 715.1 Statement [AR, Vol. II, Tab 8 at 13:05:18 to 13:06:07] 
19 715.1 Statement [AR, Vol. II, Tab 8 at 13:05:18 to 13:06:30] 
20 715.1 Statement [AR, Vol. II, Tab 8 at 13:19:03 to 13:20:20] 
21 715.1 Statement [AR, Vol. II, Tab 8 at 13:06:07 to 13:06:26] 
22 715.1 Statement [AR, Vol. II, Tab 8 at 13:06:07 to 13:06:26] 
23 715.1 Statement [AR, Vol. II, Tab 8 at 13:06:26 to 13:07:19] 
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on the couch and kept giving TB “more shots and pills”.24 Later in his statement, CB said they 

were “literally right beside the door”, putting their shoes on, when his dad got “mad” at FL, 

“swearing at him and stuff”, pushing him around and then pushed him out the door. He said after 

a few minutes, TB told his dad, “let me go, let me go”, to which his dad said he was going to get 

his bat and hit FL. He said his dad went to get the bat and TB kept saying “let me go, let me go, I 

don’t want to be here with you”. He said TB “got really scared”, and tried calling his mom but 

his mom did not answer.25

13. CB said FL then knocked on the door; he wanted to get TB and his stuff. He said FL 

came back in, got his stuff and TB again told his dad to let her go too. His dad told TB “I’m 

gonna stomp your head” anytime she said she wanted to leave and that he kept getting mad at 

both TB and FL.26 Later in his statement, CB again said FL knocked on the door to get his 

things, that TB said she wanted to go too, and then added that his dad told them “come chill with 

me”. His dad “started feeding them pills” and “giving them more shots”. His dad forced them, 

even when “they were going like this [he demonstrated by pushing his right hand away from his 

body], like no, no, I don’t want anymore”.27 Later in his statement, when asked if he said he was 

going to call 911, CB said he was, but that his dad did not care because he was “all pilled up 

too”, but not on “the Ativans. He had different kind of pills and a bag of white powder”. When 

asked who used the white powder, he replied, just his dad. When asked who was using the other 

pills, CB said, they did not want those, they just wanted to leave, but his dad kept forcing the 

pills in TB and FL’s mouths. He said his dad “kept opening their mouths [he demonstrated by 

using his hand to pull down his lower jaw] and putting them in there to both of them”.28

14. He said his dad started talking on the phone with MT and TB fell asleep on the couch 

with FL. He said his dad then grabbed FL, told him to go sleep in the room and TB was the only 

one left sleeping on the couch.29 Later in his statement, he said FL tried to get TB before going to 

the room, but his dad told FL “no, leave her. She’s good. She can sleep there”. He said FL “did 

24 715.1 Statement [AR, Vol. II, Tab 8 at 13:07:19 to 13:08:02] 
25 715.1 Statement [AR, Vol. II, Tab 8 at 13:19:03 to 13:20:20] 
26 715.1 Statement [AR, Vol. II, Tab 8 at 13:07:19 to 13:08:02] 
27 715.1 Statement [AR, Vol. II, Tab 8 at 13:20:20 to 13:21:48] 
28 715.1 Statement [AR, Vol. II, Tab 8 at 13:44:30 to 13:46:10] 
29 715.1 Statement [AR, Vol. II, Tab 8 at 13:08:02 to 13:08:35] 
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not know what he was doing, so he just went to the room”.30 When his dad got off the phone, he 

told CB to go to his room and he did31, and then tried to contact his mom a few times.32

15. He said that he came back out of his room when he “heard screaming” and that when he 

looked in the living room, he could see TB was “naked again and that my dad was laying on the 

floor”. He said, “Dad, what are you doing? Get off!” and that he “woke up [TB] again”. TB went 

back to his room to sleep with FL.33 Later in his statement, CB did not mention screaming, 

stating only that after trying to contact his mom a few times he went back to the living room and 

“that’s when he was doing the same thing again, he’s like naked down here and she’s like naked 

down here [in the video, he demonstrated by pointing with his hand at his lower body]”. He said, 

“dad you gotta stop, mom’s gonna get real mad, and he’s like, I don’t care”. He said his dad then 

got up, came at him, tried to hit and push him around. He said he told his dad to “quit” and his 

dad told him to go to his room, so he did.34 Still later in his statement, he was asked about his dad 

coming after him and again mentioned that he “heard something like screaming and that was 

[TB], and she was sleeping”. He said his dad kept pushing him around and he said, “dad quit, 

leave me alone”. He went to his mom’s room and locked the door. He explained that the doors 

can lock and that was what he had tried to get TB to do to her door.35

16. CB said he tried “to go get [FL] to tell him, to wake him up and tell him what [his dad’s] 

doing”, but FL would not get up. He also called – “[TB] get up, [TB] get up” – and told her to 

come to the bedroom. He said TB came, but his dad “kept pulling her by the legs and to the 

living room” and that his dad finally did get her to the living room. He said TB was on the phone 

with his mom, telling her “come home please”, but it was only voice mail. His dad had TB in a 

chokehold, told her “get off the phone” and there was a “really loud bang” when the phone 

dropped to the floor. He said his dad “kept doing it”.36 He said he woke FL up, that FL went to 

the washroom and then came out and yelled “what are you doing?” He said when FL yelled, TB 

30 715.1 Statement [AR, Vol. II, Tab 8 at 13:20:20 to 13:21:48] 
31 715.1 Statement [AR, Vol. II, Tab 8 at 13:08:35 to 13:09:18] 
32 715.1 Statement [AR, Vol. II, Tab 8 at 13:20:20 to 13:21:48] 
33 715.1 Statement [AR, Vol. II, Tab 8 at 13:08:35 to 13:09:18] 
34 715.1 Statement [AR, Vol. II, Tab 8 at 13:20:20 to 13:21:48] 
35 715.1 Statement [AR, Vol. II, Tab 8 at 13:26:46 to 13:27:25, 13:32:50 to 13:33:31] 
36 715.1 Statement [AR, Vol. II, Tab 8 at 13:21:51 to 13:22:58] 
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got up. FL did not want to fight, but his dad kept pushing him around, but TB stopped them. TB 

and FL went to sleep in his room and he went to his mom’s bedroom. He said it was “like 2”.37

17. CB stated his dad then “acted like he went to bed”.38 CB said he was asleep in his mom’s 

bedroom when he heard banging on the door. He looked out and saw his dad “pulling [TB] out 

of the room”. He told his dad to “leave her, she wants to go to bed, and he said, oh no, she 

doesn’t, let her go, let her come with me, and I said no, leave her, and that’s when he came at me 

again and he pushed me into the room.”39 CB said he went back out to the living room and saw 

TB “laying on the floor again and my dad had only his boxers on”. He said he “woke up” TB, 

told her she could lock my door, but she didn’t know how, so she just went back to the room and 

laid with [FL], like really tight”, but that his “dad just kept coming and getting her”.40 Later in 

his statement, he again stated that he “woke up [TB]”, told her to go sleep in the room and lock 

the door, but that she didn’t know how so, instead, she went to bed and held FL tight so his dad 

could not pull her anymore. He said, “that’s when it turned 4”.41

18. He said his dad finally went to bed on the couch, but “the next morning, like around 4, he 

started doing the same thing again, getting her naked and going to the living room”. He said that 

was when his mom called and said “tell [the appellant] I’m going to come there and I’m going to 

call the cops.” He said that was when his dad started “getting scared and packing all of his 

stuff”.42 Later in his statement, CB first said it was 4 when he heard his dad but then said it was 

6. He then went to the living room and saw TB was “naked, laying the other way on the couch 

and dad’s pants were down.” He asked his dad, “what are you doing?” and that was when his 

mom finally called. He said his mom talked to his dad on speaker and told his dad “I’m coming 

there with the cops and you are going to get taken away and go to jail for a long time”. He said 

that was when his dad got “scared” and packed all his stuff.43 When asked about what he saw, 

the last time he saw his dad and TB in the living room, CB said his dad “was having [TB] the 

37 715.1 Statement [AR, Vol. II, Tab 8 at 13:22:58 to 13:24:52] 
38 715.1 Statement [AR, Vol. II, Tab 8 at 13:08:35 to 13:09:18] 
39 715.1 Statement [AR, Vol. II, Tab 8 at 13:09:18 to 13:09:45] 
40 715.1 Statement [AR, Vol. II, Tab 8 at 13:09:45 to 13:10:10] 
41 715.1 Statement [AR, Vol. II, Tab 8 at 13:32:50 to 13:33:30] 
42 715.1 Statement [AR, Vol. II, Tab 8 at 13:10:10 to 13:10:50] 
43 715.1 Statement [AR, Vol. II, Tab 8 at 13:22:58 to 13:24:52] 
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other way around, her butt was sticking out and he kept doing the same thing”; he was “putting it 

inside of her”. He said that was when his mom called.44 Still later in his statement, he repeated 

“it turned 6” when he saw his dad in the living room with TB again. He said, “[TB] was still 

sleeping, like drugged up” and that his dad “kept doing it to her.” He said his mom finally called 

at 6:30, got mad at his dad and said she was coming with the cops.45

19. He said his dad got mad at everyone, threatened to hit his mom and TB with a bat, and to 

“break the whole house”. He said his dad wanted FL to go to the south side with him, but FL did 

not want to go and, instead, came back to the house.46 He said his mom finally got back about an 

hour later.47 Later in his statement, when asked what time his dad left, he said “around 12 in the 

afternoon.”48 He said his mom came home around 1.49

20. Later in his statement, CB was asked about TB hiding in his closet and said she tried to 

hide from his dad because she did not want to go with him. His dad looked in every closet and 

when he found her, kept giving her more pills, saying “take these, take these”. He said TB was 

“sleeping, she was literally laying while [his dad] was dragging her to the living room.”50 He was 

asked how his dad dragged TB and said, “by the legs and the second time he was dragging her by 

the neck”.51 Later in his statement, CB was asked if there was a bat and said, “yeah, he had a bat. 

. . I don’t know how he got it. I kept it like in my room. He grabbed it from the top of my mom’s 

closet, where all the clothes are, and tried to hit [FL] and [TB] while they were sleeping”. When 

asked if his dad hit them, he said, no and that he pulled the bat away from his dad and hid it.52

21. Later in his statement, CB was asked how many times he saw his dad “doing that to your 

cousin?” He replied, “5 times, well 6, cause the morning.” When asked what he thought his dad 

was doing to TB, he said, “Like doing with her? Like S-E-X”, spelling out the word. When asked 

44 715.1 Statement [AR, Vol. II, Tab 8 at 13:24:56 to 13:26:10] 
45 715.1 Statement [AR, Vol. II, Tab 8 at 13:32:50 to 13:35:35] 
46 715.1 Statement [AR, Vol. II, Tab 8 at 13:10:55 to 13:11:40, 13:24:20 to 13:24:56, 13:31:47 to 

13:32:45] 
47 715.1 Statement [AR, Vol. II, Tab 8 at 13:24:40 to 13:24:56] 
48 715.1 Statement [AR, Vol. II, Tab 8 at 13:32:35 to 13:32:50] 
49 715.1 Statement [AR, Vol. II, Tab 8 at 13:32:50 to 13:35:35] 
50 715.1 Statement [AR, Vol. II, Tab 8 at 13:25:35 to 13:26:33] 
51 715.1 Statement [AR, Vol. II, Tab 8 at 13:26:33 to 13:26:45] 
52 715.1 Statement [AR, Vol. II, Tab 8 at 13:31:10 to 13:31:47, 13:40:36 to 13:40:50] 
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if he thought his dad was having sex with TB, he said, “Yes, but [TB] wasn’t up” and that “[TB] 

wasn’t up the whole time. She was sleeping. She couldn’t get up.” When asked if she was “drunk 

and pilled up”, he said “Yes”. When asked if one time his dad was behind TB, he said “Yes”, 

and if another time TB was on the couch with his dad on top of her, he said “Yes”. He then said 

“the fourth time” his dad had his tongue out and “was close to her thing. I didn’t know what he 

was doing.” When asked if her “thing” was her “privates”, he said “Yes”.53

CB’s Additional Trial Evidence 

22. After CB adopted his 715.1 Statement, the trial Crown took him through six incidents. 

During CB’s additional trial evidence, he did not re-testify about the incidents of sex relating to 

each of the six incidents. Neither the trial Crown nor defence counsel asked him about each 

specific incident of sex described during his 715.1 Statement. Defence counsel (also appellate 

counsel) never challenged CB on his evidence relating to the sexual assaults. 

The First Incident  

23. CB heard banging coming from the living room area of the home. When he peeked out the 

door of him mom’s bedroom, he saw his dad dragging TB by her legs to the living room.54 He 

heard more banging from the living room and went to check. He saw his dad pull down TB’s 

“drawers”, meaning “underwear”. He saw, “out of the corner of his eye”, TB’s face was on the 

couch and “her butt is sticking out”. He saw his dad right behind TB, “Real close to her thing, her 

private”, meaning her “butt”. CB said he “didn’t really want to look at it.” He said his dad “pulls 

down his boxers”, and put his “wiener” real close to TB’s “butt”. He said “He puts it inside her, but 

I didn’t really look at it.” When asked what “it” was that his dad put in TB, he replied “his balls”. 

When asked if he knew where on TB’s body his dad put “it”, he said “on her butt”. He thought his 

dad did it for about 10 minutes. CB told his father “to stop, get off her” and, in response, his dad 

said “What, I’m trying to have fun.”55 In cross-examination, when asked where he was when he 

saw this, CB said he was coming to the living room and “When I looked (INDISCERNIBLE) I 

53 715.1 Statement [AR, Vol. II, Tab 8 at 13:37:35 to 13:40:09] 
54 CB Evidence (Direct) [AR, Vol. II at 85/8-86/21] 
55 CB Evidence (Direct) [AR, Vol. II at 87/21-90/22] 
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didn’t want to look”. Defence counsel commented, “it must’ve been fairly shocking”.56 When 

asked if he saw his dad’s “wiener”, he said “Yes” and “I did see when I walked in but then I looked 

away.” When asked if he could see his dad “put his balls inside her”, CB said “Yes” and “I could 

see that that was happening”.57

24. When asked what TB was doing when this happened, CB said, “She was sleeping. She 

wasn’t really doing nothing.” When asked how he knew she was sleeping, he said “’Cause her eyes 

were closed.”58 In cross-examination, CB was asked if TB was awake at this time and CB said 

“No”. When asked, “Was she saying anything?” CB said “No. She was out.”59 When asked how he 

could see that her eyes were closed if TB was “face down on the couch”, CB explained his dad 

“grabbed” her head so it faced “towards the door”. He confirmed he could see that her eyes were 

closed.60 CB’s response was not challenged. CB never testified TB was “face down” on the couch.

25. CB said he went to the room and tried to wake up FL but FL was sleeping. He said FL had 

too many of those pills and “couldn’t really stand right.” He said FL “does get up, but he was not 

really able to walk. Like, he’s trying”, “he was wobbling. He can’t really stand.” He said when he 

told FL to come to the living room, he heard his dad “getting up real fast, running to the room”. He 

said his dad came to the room, told FL to go back to bed and that “it’s all good”. When FL said 

“No”, his dad pushed FL to the ground. He said FL was unable to get back up and closed his eyes. 

His dad went back to the living room and CB “went chasing after him to tell him to stop, and I 

went and woke up [TB].” TB was still in the living room, lying on the ground. He said TB’s 

underwear was “down her legs.”61 CB said when he woke TB up, she stood and said, “What’s 

going on, where’s my clothes?” CB said TB managed to get back to the bedroom, put her clothes 

back on, and tried to pull FL off the floor and onto the bed.62 In cross-examination, CB confirmed 

he “woke up [TB]”63, that she said “What’s happening? Where are my clothes?” and said it took 

him “a couple seconds” to wake her up.” Initially, when asked if anything else happened before he 

56 CB Evidence (Cross) [AR, Vol. II at 155/38-156/8] 
57 CB Evidence (Cross) [AR, Vol. II at 157/10-25] 
58 CB Evidence (Direct) [AR, Vol. II at 90/34-39] 
59 CB Evidence (Cross) [AR, Vol. II at 154/33-37] 
60 CB Evidence (Cross) [AR, Vol. II at 157/27-158/7] 
61 CB Evidence (Direct) [AR, Vol. II at 91/2-93/41] 
62 CB Evidence (Direct) [AR, Vol. II at 94/1-95/3] 
63 CB Evidence (Cross) [AR, Vol. II at 156/11] 
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woke up TB, he said “I don’t know”.64 Later, it was put to him that he had gone to wake up FL first 

and he said “Yes” but that he “wasn’t able to wake him up”. He confirmed FL could not walk well. 

He also confirmed his dad came to the bedroom and pushed FL to the ground.65

The Second Incident 

26. CB then described a second incident which appeared to immediately follow the first. He 

said that as TB was putting her clothes on, trying to go back to bed with FL, his father was trying 

to pull her by her arm back to the living room. No sexual activity appears to have occurred during 

the second incident. He said TB was just trying to go back to the room. When asked if she said 

anything, he said “She doesn’t say nothing. She can’t really talk. … ‘Cause she had all those pills 

and they did something to her and she can’t talk.” CB also said that TB told his dad: “No, leave me 

alone, don’t touch, don’t touch me.” He said he also told his dad to “leave her alone, don’t touch 

her”. He thought the second incident lasted about three minutes.66

The Third Incident 

27. CB said he heard someone getting dragged and bumping into walls. He peeked out of his 

mom’s room and saw TB getting dragged by his father. CB thought the third time was about 10 

minutes after the second incident. He saw TB get dragged by her arms into the living room. He 

then saw his father pull down TB’s pants. He told his dad, “don’t do that”, mom would get mad, 

but his dad said, “I don’t care”.67 His dad continued to pull her pants down to her knees. When 

asked what TB was doing, CB said “She’s sleeping”. When asked how he knew she was sleeping, 

he said, “’Cause her eyes were closed and she wasn’t really moving around.” He said his dad 

stopped, looked at him, asked him why he was always coming out to the living room and then told 

CB “I’m trying to have fun, leave me alone”.68 He said TB was lying on her side on the couch and 

his dad was sitting close, pulling down her pants. He said nothing else happened this time because 

“I stop him just in time” and “That’s when he starts to get mad at me.”69

64 CB Evidence (Cross) [AR, Vol. II at 158/39-159/12] 
65 CB Evidence (Cross) [AR, Vol. II at 160/41-163/4] 
66 CB Evidence (Direct) [AR, Vol. II at 94/8-97/13]; (Cross) [AR, Vol. II at 163/33-165/29] 
67 CB Evidence (Direct) [AR, Vol. II at 102/6-104/26] 
68 CB Evidence (Direct) [AR, Vol. II at 104/34-105/28]   
69 CB Evidence (Direct) [AR, Vol. II at 105/40-107/7] 



12 

28. CB said his dad called MT while CB helped TB get back to the bedroom: “I’m holding her 

like getting her up, like pushing her seeing if she’ll get up and she does and she like then almost 

kind of walks, but she’s trying and I take her to the room” … “She’s kind of awake, not really” … 

“She’s like - - she can’t really see cause she  - - well she can’t really see when she’s moving, where 

she’s moving or going and I’m like - - I’m helping her” … “…like pushing her, getting her up and 

she does (INDISCERNIBLE) - - I  grab her by the arm and take her to the room real fast.” CB said 

he got TB to the bedroom and tried to show her how to lock the door, but she did not know how.70

The Fourth Incident 

29. The fourth incident occurred about an hour after the third. CB heard TB in the washroom, 

his father was on the phone but was trying to get into the washroom with TB. CB said he pushed 

past his dad when TB came out because he needed to use the washroom. From inside the 

washroom he heard TB tell his dad “let me go, let me go” and “leave me alone, don’t touch me”, 

and his dad was telling her, “No, come to the living room with me. . . I still got shots . . . I still got 

beer.” When CB came out he told his dad to go to the living room and leave TB alone. He said he 

saw TB go back to the bedroom.71 In cross-examination, CB explained that TB was trying to come 

out of the washroom while his father was shoving her back in with him and, when it was put to him 

that he prevented that by going into the washroom himself, he said “Yes”. CB said that when he 

came out of the washroom he saw his dad holding TB by the wrist and TB was trying to pull his 

hand off. He confirmed that was when he told his dad to leave TB alone.72

The Unlawful Confinement 

30. At some point after the fourth incident, CB heard banging, looked out his mom’s door and 

saw TB and FL were trying to leave the house. They had their jackets and shoes on, and all of their 

stuff with them. He said his dad got mad, “kind of yelling”, telling them to stay. They eventually 

end up in the living room where CB said his dad forced them to take more pills and drink more 

beer and Smirnoff. CB said his dad actually opened their mouths and shoved the pills in. He said 

70 CB Evidence (Direct) [AR, Vol. II at 107/9-108/37] 
71 CB Evidence (Direct) [AR, Vol. II at 108/39-111/2] 
72 CB Evidence (Cross) [AR, Vol. II at 171/11-172/23] 
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his dad was forcing more pills on FL.73 In cross-examination, when asked about the pills, CB 

explained his dad grabbed their faces, was “opening their mouth with his hand” and shoving the 

pills in with his other hand.74

31. CB also testified that as TB and FL were trying to leave, his father threatened to get his bat 

and hit them with it if they did not sit down. CB said it was actually his cousin’s bat, it was in his 

mom’s room and, as a result, CB “took it from above the clothes and [he] hid it under the bed” in 

his mom’s room. He said when he came back to the living room, TB and FL were almost out the 

door and his dad was pulling them back inside. He said his dad then went to his mom’s room to 

look for the bat but when he was unable to find it, said “never mind, if they try to leave I’ll just 

beat them up.”75 He said his dad also threatened to get a knife and stab them if they did not take the 

pills or tried to take the pills out of their mouths. He said that after taking the pills, TB and FL fell 

asleep on the couch.76

32. About a half hour later, CB heard banging and said FL was trying to tell him that his dad 

was trying to hurt him but that he could barely hear FL “’cause he’s like mumbling.” He said his 

dad was getting mad and he heard him tell FL to leave or he would hurt him. He said when FL 

refused to leave without TB and his stuff, his dad told FL to go get his stuff but to leave TB alone. 

CB said his dad was on the phone while FL was getting his stuff and that he tried to sneak TB out 

of the house, but his dad saw them. He said his dad pushed FL out the front door and FL fell down 

a set of stairs. When TB protested and tried to go to FL, his dad pulled her back into the house. TB 

told his dad to let her go and that she didn’t want to be there with him. His dad told TB that if she 

left, he was “going to stomp on [her] head”. He said TB got “quiet on the couch” because his dad 

was also threatening to “get a knife or something to hit her with.”77 In cross-examination, CB was 

asked about his 715.1 Statement and if it was “at this time” that his dad threatened to get a bat, and 

said “Yes. . . he went downstairs for a bit and he got a bat. I don’t know where he got it from”. 

73 CB Evidence (Direct) [AR, Vol. II at 111/5-112/16, 114/32-117/1, 117/10-32] 
74 CB Evidence (Cross) [AR, Vol. II at 177/6-20, 179/31-180/15] 
75 CB Evidence (Direct) [AR, Vol. II at 112/18-114/30] 
76 CB Evidence (Direct) [AR, Vol. II at 116/30-118/27] 
77 CB Evidence (Direct) [AR, Vol. II at 118/29-121/13]  
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When asked if he pulled it away from his dad and “hid that bat too”, CB agreed and said he hid that 

bat behind the TV in his bedroom.78

33. CB said he then heard FL knocking, so he let FL back in the house. FL asked his dad why 

he kicked him out, he just wanted to leave with TB, but that FL was still “mumbling”. TB also 

said, “let us go, we don’t want to be here with you”. His dad told FL he could leave without TB. 

His dad wanted to fight FL outside, but CB told him that if he left, he would lock the door, not let 

him back in and call the police. His father got mad, told CB “you’re not going to do nothing” and, 

with a two-handed shove, pushed CB into his mom’s bedroom hard enough for him to fall to the 

ground (the assault conviction). He said his dad then hit FL in the chest and pushed him real hard 

into the wall, making a “big hole” in the wall. TB and FL eventually go back to the bedroom.79

The Fifth Incident 

34. About twenty minutes after TB and FL go to the bedroom, CB heard more banging. He 

looked out from his mom’s room and saw his dad holding TB in a chokehold. He was dragging her 

to the living room. CB told his dad to leave TB alone and tried to pull his arm off TB, but his dad 

told him to go back to his room or he would beat him up. TB was also trying to pull his dad’s arm 

off her neck but she was not able to. CB said he could barely hear her, but TB was saying “Help, 

help”. CB saw his dad in the living room with TB; she was naked and crying. His father’s shorts 

and underwear were at his knees. TB said “No, leave me alone” and asked CB to get FL. CB saw 

his dad put his “thing” inside her “privates”. He saw his dad putting his “thing” inside TB’s “butt”. 

He said TB’s face was on the couch and his dad was kneeling on the couch, near her feet. He said 

TB was “crying and saying, Help”.80

35. CB initially said he got FL and he came over.81 Moments later, when asked to clarify, he 

then said he tried to get FL “but he wouldn’t wake up . . . ‘cause he had too many of those pills”.82

As a result, CB said he went back to the living room, told his dad to get off TB and leave her alone. 

78 CB Evidence (Cross) [AR, Vol. II at 185/14-186/25] 
79 CB Evidence (Direct) [AR, Vol. II at 121/1-122/30, 124/4-125/36] 
80 CB Evidence (Direct) [AR, Vol. II at 125/39-128/20] 
81 CB Evidence (Direct) [AR, Vol. II at 127/15-17] 
82 CB Evidence (Direct) [AR, Vol. II at 128/22-27] 
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TB then put her clothes back on, went back to the room and everyone went to bed.83 CB testified 

nothing else happened until he woke up at 6 am.84 In cross-examination, CB does not mention the 

chokehold incident when defence counsel takes him back over his testimony.85

The Sixth Incident 

36. CB testified he went to the living room at 6 am. He saw TB on the couch “with her 

stomach in her face” and “her (INDISCERNIBLE) is on the ground.” He went downstairs and 

found his father washing his clothes. He said his dad then went back to bed. CB said that, before he 

went downstairs, he woke TB up and made her go back to her room and lock the door.86 CB 

initially said everyone got up at 10 am and he called his mom, but then said they woke up at 12 pm 

when his mom called. It would appear that the reference to 12 pm was in error because he quickly 

went on to say his mom got home by 11:30 am. His dad got up at 11 am and, when told that CB’s 

mom was coming with the cops, grabbed his stuff, tried to get FL to go with him and left.87

37. CB testified he called his mom four times that night, asking her to come home. He said he 

called her “’Cause I was scared and I didn’t know what to do.”88 In cross-examination, it was put 

to him that he talked to his mom only “once the whole night” and said “Yes”.89 Later in cross-

examination, it was put to CB that he talked to his mom “roughly four times that night”, and he 

said “No, two times”.90 In cross-examination, when asked why he did not call 911, he explained: 

A: ‘Cause no one was acting right and they could have got tooken (sic) away 
from our parents - - my mom, and we wouldn’t be with her right now, so I 
didn’t. 

Q:  You were concerned for you and the other children? 

A:  Yes, because we might - - ‘cause we might get taken away ‘cause that 
happened once before.91

83 CB Evidence (Direct) [AR, Vol. II at 128/23-34] 
84 CB Evidence (Direct) [AR, Vol. II at 128/33-129/2] 
85 CB Evidence (Cross) [AR, Vol. II at 190/35-191/23] 
86 CB Evidence (Direct) [AR, Vol. II at 129/5-15, 29-34] 
87 CB Evidence (Direct) [AR, Vol. II at 129/15-131/3] 
88 CB Evidence (Direct) [AR, Vol. II at 122/5-11, 123/3-21] 
89 CB Evidence (Cross) [AR, Vol. II at 182/29-34] 
90 CB Evidence (Cross) [AR, Vol. II at 188/19-189/6] 
91 CB Evidence (Cross) [AR, Vol. II at 187/13-20] 
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38. In cross-examination, defence counsel (also appellate counsel) did not challenge CB on his 

evidence relating to any of the sexual assault incidents described by him in his 715.1 Statement and 

testimony. Also, at no point did defence counsel ever suggest to CB that he had lied or that he had 

a motive to lie or exaggerate. For example, defence counsel never put to CB that he made up his 

evidence because he did not want his father living with him, MB and his siblings. 

Evidence of MB 

39. MB is CB’s mother. She testified that she received three calls from CB on February 5, 

2017. The first call was around midnight, the second was around 2:30 am and the third was around 

4 am. She said during the first and third call CB was crying and “begging” her to come home. She 

was unable to answer the second call because there was a really bad connection and the call would 

not stay connected. She said her phone “died” after the third call.92 She also received a “voice 

memo” or “voice clip” from TB at around 8 am. She said TB sounded "drunk or high” and she was 

crying, asking for help.93 MB testified she did not get home that day until 4 pm.94 She saw TB at 

about 4:30 pm and observed that TB “looked high, like she was high on pills. Like, she couldn’t 

even really talk to me…. she was slurring her words. Her eyes were low. She - - her hair was 

messy. She didn’t look like she - - like she slept, but she did.” MB sent TB to bed because “she 

didn’t look right”.95 MB testified she went out the next day, February 6, and left TB to watch the 

kids. She came back home at around 4:30 - 5 pm and found TB sitting on the couch, crying. TB 

called the police approximately half an hour later and the police arrived around an hour after that.96

40. In cross-examination, it was put to MB that she had told police, in her witness statement, 

that CB had called her at “12:30, 1 PM and 2 PM”. She was then asked if she was mistaken in her 

testimony that the calls were at “12 AM, 2:30 AM, and 4 AM” and said “He called me three times, 

at those times, yeah.” She confirmed the times she provided in her testimony were correct. She also 

92 MB Evidence (Direct) [AR, Vol. II at 203/8-205/22] 
93 MB Evidence (Direct) [AR, Vol. II at 205/25-206/12] 
94 MB Evidence (Direct) [AR, Vol. II at 202/11-203/4, 206/14-18] 
95 MB Evidence (Direct) [AR, Vol. II at 207/31/208/28]TT, p. 184/1-28 
96 MB Evidence (Direct) [AR, Vol. II at 209/16-210/7] 
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confirmed that she had actually received “multiple calls” from CB but that her phone had “died”. 

She said her phone showed who had tried to call her.97

Evidence of TB 

41. TB did not testify. She was seven months pregnant at the time of trial. She was present on 

the afternoon of day two of the trial, but asked to testify the next day. There was no objection so 

the trial judge bound her over to the next morning at 9 am. Subsequently, according to the 

representations of Crown counsel, TB developed concerns about her and her unborn child’s 

wellbeing. Ultimately, TB did not testify and the Crown chose to close its case.98

Closing Submissions and Discussion with the Trial Judge 

42. In defence counsel’s (also appellate counsel) closing submissions, he stated: 

I’m not going to go into the issue of consent, because my position at the end of all 
this is [CB’s] testimony shouldn’t be accepted by the Court, but if it is accepted by 
the Court, there’s obvious issues with the ability to be able to consent.99

43. Defence counsel then went on to concede the following: 

I think it’s fair to say that clearly this trial’s going to be decided on [CB’s] 
testimony. If [CB’s] testimony is rejected, the Crown has no case. If [CB’s] 
testimony is accepted in full, certainly there’s going to be some convictions. And if 
it’s accepted – accepted in part, then we’ll need – the Court will need to assess 
which elements were made out.100

44. When asked what his submissions were respecting the assault charge on CB, he stated: 

Count 4 [assault on CB] and Count 1 [sexual assault on TB] are going to be 
determined based on what you find is true, if anything, in – in [CB’s] testimony. 

45. When asked by the trial judge, he conceded that CB had testified that the appellant shoved 

him back into the room. He stated that if CB’s testimony was accepted, the appellant would not 

raise the argument that his application of force, as CB’s parent, was a reasonable punishment.101

97 MB Evidence (Cross) [AR, Vol. II at 219/22-221/29] 
98 Submissions re Witness Attendance [AR, Vol. II at 243/20-250/20]  
99 Defence Final Submissions [AR, Vol. II at 274/11-13] (emphasis added) 
100 Defence Final Submissions [AR, Vol. II at 276/3-7] (emphasis added)] 
101 Defence Final Submissions [AR, Vol. II at 291/15-26]; see also Criminal Code, RSC 1985, c 

C-46, s. 43 (correction of child by force) 
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46. The trial judge asked about whether or not there was subjective consent if she does not find 

that TB was “unconscious” during the sexual activity in question. She noted that CB never used the 

word “unconscious”. She observed CB testified TB was “sleeping”, “pilled up, which could mean 

high and/or intoxicated”, and her “eyes were closed”, and inquired whether the only reasonable 

inference from that description was that TB was not consenting.102 In response, defence counsel 

stated he was not going to go into the “consent issue”, he agreed with the Crown’s submissions and 

provided no argument at all on what other reasonable inferences may be drawn from CB’s 

testimony. Instead, his argument again focused on whether CB’s evidence was credible and 

reliable based on what the trial judge determined were the core and peripheral issues.103

47. When specifically asked by the trial judge whether it was the appellant’s position that the 

key issue on Count 1 was not whether or not TB was consenting to the sexual activity, but rather 

that CB’s evidence ought to be disbelieved, defence counsel stated: 

It’s an issue that the Crown has to prove, but I would suggest, similar to what you 
said, but that’s not how I would word it, credibility is a key issue here, because if 
he’s not credible, then you can’t believe that’s happened.104

Reasons for Judgment  

48. Relying on a number of decisions, including this Court’s decisions in R v B(G)105, R v 

W(R)106 and R v F(CC)107, The trial judge recognized that a child’s evidence must be assessed 

differently from that of an adult’s and that it is expected that a child will make errors about time, 

place, distance and collateral detail.108 She summarized that case law draws a distinction between 

inconsistencies relating to peripheral issues and inconsistencies relating to core issues; but that only 

inconsistencies or contradictions relating to core issues will lead to concerns about reliability.109

102 AR, Vol. II at 291/28-292/17 
103 Defence Final Submissions [AR, Vol. II at 304/33-38] 
104 Defence Final Submissions [AR, Vol. II at 306/28-36] 
105 R v B(G), [1990] 2 SCR 30 (“B(G) No. 1”) 
106 R v W(R), [1992] 2 SCR 122  
107 R v F(CC), [1997] 2 SCR 1183 
108 Reasons for Judgment [AR, Vol. II at 312/22-25] 
109 Reasons for Judgment [AR, Vol. II at 312/27-313/8] 
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49. In terms of CB’s credibility and reliability, she found that he presented as an “honest and 

sincere boy who was genuinely endeavoring to tell the truth”. She found that CB was attempting to 

be truthful, both in his 715.1 video interview and during his viva voce evidence at trial.110 She 

recognized there were undeniable inconsistencies in his evidence but, in her view, they were with 

respect to peripheral issues including, but not limited to: the exact sequence of events; details about 

where the adults were when he observed the events; the number of phone calls he made to his 

mother and what was said; and who was drinking and/or taking pills in what room in the 

townhouse.111 She also found that CB “was clearly traumatized” by the events he observed 

involving his father and TB, that when he spoke to his mother on the phone he was crying and 

begging her to come home, and that he was afraid and did not know what to do. She found his 

response to defence counsel’s question for why he did not call 911 - he was afraid he and his 

siblings would be taken away because that had happened before - was “particular compelling”.112

50. Importantly, the trial judge found CB’s evidence of the sexual activity that happened 

between his father and TB was “clear and compelling”, describing sexual activity beyond his 

vocabulary. She said his descriptions of the sexual intercourse were “vivid and made more so by 

his obvious discomfort” – turning away because he did not want to see what was in front of him.113

51. She set out the elements of the offence of sexual assault, stating that the Crown must 

establish “intentional touching for a sexual purpose as well as a subjective lack of consent on the 

part of the complainant.” She referenced the definition of consent in s. 273.1 of the Criminal Code

as “a voluntary agreement of the complainant to engage in the sexual activity in question.”114 No 

reference was made to subsection 273.1(2) of the Criminal Code, which sets out circumstances 

where no consent is obtained, although reference had been made during closing submissions about 

TB’s incapacitation and that the incidents of sexual activity were often preceded by the appellant 

physically dragging TB to the living room.115 Similarly, no reference was made to CB’s testimony 

110 Reasons for Judgment [AR, Vol. II at 313/10-14] 
111 Reasons for Judgment [AR, Vol. II at 313/16-27] 
112 Reasons for Judgment [AR, Vol. II at 313/29-38] 
113 Reasons for Judgment [AR, Vol. II at 313/40-314/6]  
114 Reasons for Judgment [AR, Vol. II at 314/8-13]; Criminal Code, RSC 1985, c C-46, s. 273.1 
115 Crown Final Submissions [AR, Vol. II at 263/15-21, 271/34-39, 295/12-296/25]; Criminal 

Code, RSC 1985, c C-46, s. 273.1(2), see also s. 265(3) 
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that during one of the sexual assaults TB was crying, told the appellant “No, leave me alone”, and 

called for “Help”.116 That is, no reference was made to this evidence of non-consent. 

52. Following the paragraph in which she discussed the elements of sexual assault, the trial 

judge held that CB”s evidence “on this core issue, on these core issues, to be truthful and 

reliable.”117 She found that although CB’s testimony established sexual activity involving the 

appellant and TB, there was “no direct evidence of subjective consent or non-consent on the part of 

the complainant.”118 The trial judge then held that: 

Although one inference, given the evidence of [CB], is that [TB] was not 
consenting, it must be the only reasonable inference if the Crown is to prove lack 
of consent beyond a reasonable doubt. The Crown has failed to establish lack of 
subjective consent on the part of the complainant, [TB], beyond a reasonable 
doubt.119

53. No further comment was made on this issue; no explanation was given as to what other 

reasonable inference was possible on the accepted evidence of CB. The appellant did not testify 

and did not argue that there was another reasonable inference; his only argument was that CB 

should not be believed.   

54. On the unlawful confinement, the trial judge held the question to be determined was 

whether TB was deprived of her liberty to move from one place to another even for a short 

duration. She pointed out that CB testified more than once that TB returned to the bedroom where 

she and FL were sleeping and, at some point in the early morning, TB and FL were at the back 

door of the townhouse with their coats and shoes on. At this time, FL either left the townhouse or 

was thrown out. She noted CB conceded on cross-examination that there was an opportunity for 

TB to leave the residence but that she did not leave. She concluded the Crown had not established 

that the appellant had unlawfully confined TB to the townhouse or within the townhouse.120 She 

116 CB Evidence (Direct) [AR, Vol. II at 125/39-128/20] 
117 Reasons for Judgment [AR, Vol. II at 314/15-17] 
118 Reasons for Judgment [AR, Vol. II at 314/17-20] 
119 Reasons for Judgment [AR, Vol. II at 314/22-29] (emphasis added) 
120 Reasons for Judgment [AR, Vol. II at 314/39-315/12]. See also CB Evidence (Direct) [AR, 

Vol. II at 187/38-164/3] - CB said TB was too scared to leave because his dad threatened her.  
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convicted the appellant of assault on CB. She found CB’s evidence that the appellant pushed him 

on his chest with both hands into his mother’s bedroom was “unwavering and consistent”.121

The Reasons of the Court of Appeal  

55. The Court of Appeal unanimously allowed the Crown appeal against the acquittals on the 

sexual assault and unlawful confinement offences. They substituted a conviction for sexual assault 

and ordered a new trial on the unlawful confinement.122

56. Respecting the sexual assault, the Court noted that an eleven year old child testified about 

several sexual interactions between his father and his aunt. They recounted that the child testified 

that his father dragged his aunt from her bedroom into the living room while she was sleeping, 

undressed her, and violated her sexually on more than one occasion. They observed he testified 

that “her eyes were closed”, that “she wasn’t really doing nothing”, that she wasn’t saying anything 

because “she was out” and he had to forcefully wake her up and help her back to the bedroom. 

They noted he testified that TB had been drinking and consuming pills, possibly forcefully, and the 

child’s mother also testified that when she returned home, TB was still slurring her words.123

57. They noted the trial judge found that the child “presented as an honest and sincere boy who 

was genuinely endeavouring to tell the truth… with respect to the events he observed… both in the 

course of the 715.1 video interview and during his viva voce evidence at trial”. They observed that 

the trial judge found, relative to the sexual activity that the child’s evidence was “clear and 

compelling”; she noted he “described sexual activity that was beyond his vocabulary” and accepted 

that his evidence on the core issues of the sexual activity was “truthful and reliable”.124

58. The Court of Appeal found that the trial judge had erred in law, stating: 

. . . we can infer from the questions the trial judge asked of counsel during 
argument that she acquitted because she did not find that “unconsciousness” was 
the only reasonable inference available on the evidence. We infer from that finding 

121 Reasons for Judgment [AR, Vol. II at 315/22-28] 
122 Memorandum of Judgment (“MOJ”), 2018 ABCA 363 [AR, Vol. I at 7-13] 
123 MOJ at para 2 [AR, Vol. I at 9] 
124 MOJ at para 3 [AR, Vol. I at 9] 
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that the trial judge believed nothing short of unconsciousness was sufficient to 
establish statutory incapacity. That is an error in law.125

59. They took note that the appellant did not testify and his counsel had conceded that if the 

trial judge accepted the child’s evidence, some convictions would follow. They then held: 

While the trial judge concluded that the absence of subjective consent was not the 
only inference that could be drawn on the evidence at trial, she posited no 
alternative supportable theory. Having accepted the child’s evidence on the core 
issues relative to sexual assault, the only reasonable inference that could have been 
drawn is that the complainant was at least sleeping during one or more of the 
sexual encounters that evening and she was therefore incapable of consenting. 

Moreover, on the evidence, it is clear that there were multiple incidents of sexual 
assault. On at least one occasion, the evidence is that she asked for help and said 
“leave me alone”, or words to that effect.126

60. Relying on R v McRae127 and R v Flaviano128, the Court of Appeal was satisfied that the 

trial judge’s findings of fact, viewed in the light of the applicable law, supported a conviction for 

sexual assault beyond a reasonable doubt. They substituted a finding of guilt for the acquittal.129

61. Respecting the unlawful confinement, the Court noted that the child testified on more than 

one occasion that the appellant dragged either a sleeping or a resisting complainant from the 

bedroom to the living room, where he removed her clothing and sexually violated her. They agreed 

with the Crown that there is no requirement that a complainant must attempt to escape, especially 

when threatened with violence if she does so. They observed that the child testified that the 

appellant threatened to hurt the complainant if she left, to “stomp on her head” if she tried to leave 

and “to stab her with a knife” if she did not take the pills he was forcing on her. They commented 

that the trial judge did not refer to any of this evidence, notwithstanding her finding that the child’s 

evidence was credible, and that her reasons do not explain why the offence was not made out on 

those facts. That is, why dragging the complainant by her arms, legs, or in a chokehold from the 

bedroom to the living room did not constitute unlawful confinement. They held the trial judge 

125 MOJ at para 5 [AR, Vol. I at 9] 
126 MOJ at paras 6-7 [AR, Vol. I at 10] (emphasis added) 
127 R v McRae, 2013 SCC 68 at para 39  
128 R v Flaviano, 2013 ABCA 219   
129 MOJ at para 7 [AR, Vol. I at 10]  
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erred in acquitting the appellant. They ordered a new trial on the unlawful confinement charge.130

The appellant did not seek leave to appeal the Court of Appeal’s decision on this count. 

PART II – ISSUES 

Ground 1 The Court of Appeal erred when it inferred trial judge had misunderstood the law 

of consent because of a question the judge asked in a colloquy with counsel.

Respondent’s Position with regard to Ground 1:   The unanimous Court of Appeal did not 

err as alleged. The trial judge misdirected herself as to the legal effect of found facts. 

Absent the error, the trial judge’s findings of fact compelled the conclusion that the 

appellant was guilty of sexual assault. 

Ground 2 The Court of Appeal erred, and exceeded the proper scope of a Crown appeal, 

when it drew its own inference about the absence of subjective consent.

Respondent’s Position with regard to Ground 2:   The unanimous Court of Appeal relied 

upon the trial judge’s findings of fact. It did not exceed the proper scope of a Crown 

appeal. It did not err. 

Ground 3 The Court of Appeal erred by substituting a conviction when this was not one of 

the “clearest of cases” where the trial judge’s own unimpeachable fact findings would have 

supported a conviction for the offence of sexual assault.

Respondent’s Position with regard to Ground 3:   The trial judge’s findings of fact, viewed 

in the light of the applicable law, made this one of the clearest of cases to substitute a 

conviction for sexual assault. The unanimous Court of Appeal did not err to do so. 

PART III – ARGUMENT 

62. The appellant suggests that the proceedings below had the “tenor of an unreasonable 

verdict appeal”, that the Crown acquittal appeal did not involve a question of law and, if it did, 

the Court of Appeal erred by drawing its own inference about the absence of subjective consent. 

130 MOJ at paras 8-9 [AR, Vol. I at 10]  
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He asserts that the trial judge’s reasons were insufficient to permit meaningful appellate review 

and the Court of Appeal erred by substituting a conviction for sexual assault. He argues the 

appropriate remedy is a new trial. The appellant’s characterization of the proceedings is 

misleading and inaccurate. His submissions lack merit. The Court of Appeal had jurisdiction to 

hear the Crown’s appeal and, based on the trial judge’s findings of fact, to substitute a conviction 

for the sexual assault. There is no need for a new trial. 

Governing Principles 

63. Section 676(1)(a) of the Criminal Code permits acquittal appeals on grounds of error of 

law alone, for which the standard of review is correctness.131 As stated by this Court in R v JMH, 

“it is only where a reasonable doubt is tainted by a legal error that appellate intervention in an 

acquittal is permitted.”132 In R v B(G), this Court recognized a question of law is raised where a 

trial judge’s “reasonable” doubt is based on pure conjecture.133

64. Errors of law include: (a) questions or statements of law;134 (b) misapplication of legal 

standards;135 and (c) incorrect appreciation of the legal significance of fact because of an 

erroneous approach to, or treatment of evidence, particularly when coupled with

misapprehension of a legal principle.136 Findings of fact and credibility are entitled to deference 

subject to palpable and overriding error.137

65. In JMH, the Court summarized a non-exhaustive list of four types of errors in the 

assessment of evidence by a trial judge that satisfy the error of law requirement: 

131 Criminal Code, RSC 1985, c C-46, s. 676(1)(a); Housen v Nikolaisen, 2002 SCC 33 at paras 
8, 10-12 

132 R v JMH, 2011 SCC 45 at para 39 
133 R v B(G), [1990] 2 SCR 57 (“B(G) No. 2”) at pp 69-72  
134 Housen, supra note 131 at paras 8, 31, 36 
135 Housen, supra note 131 at paras 8-12, 26-27, 31-33, 101; R v Shepherd, 2009 SCC 35 at para 

20; R v Araujo, 2000 SCC 65 at para 18; R v Ewanchuk, [1999] 1 SCR 330 at para 21; R v 
George, 2017 SCC 38 at para 16 

136 R v B(G) No. 2, supra note 133 at pp 69-71  
137 Housen, supra note 131 at paras 10, 14, 19-23; R v François, [1994] 2 SCR 827 at paras 13-

17; R v W(R), supra note 106 at p 131(g-i); R v Gagnon, 2006 SCC 17 at para 20 



25 

a. It is an error of law to make a finding of fact for which there is no evidence. However, a 
conclusion that the trier of fact has a reasonable doubt is not a finding of fact for the 
purpose of this rule.  

b. The legal effect of findings of fact or undisputed facts.  

c. An assessment of evidence based upon a wrong legal principle. 

d. Failure to consider all of the evidence in relation to the ultimate issue.138

66. A conviction for sexual assault requires proof beyond a reasonable doubt of the actus

reus and the mens rea of the offence. The actus reus of sexual assault requires touching, of a 

sexual nature, without the consent of the complainant.139 The mens rea requires the accused 

intend the touching and to know of, or to be reckless or willfully blind as to the complainant’s 

lack of consent.140

67. The Crown must prove the absence of consent to fulfil the requirements of the wrongful 

act: “Consent for this purpose is actual subjective consent in the mind of the complainant at the 

time of the sexual activity in question.”141 Subsection 273.1(1) of the Criminal Code defines 

consent as “the voluntary agreement of the complainant to engage in the sexual activity in 

question”. Subsection 273.1(2) limits this definition by stipulating circumstances where consent 

is not obtained, including when the complainant: (b) is incapable of consenting to the activity, or 

(d) expresses, by words or conduct, a lack of agreement to engage in the activity.142

68. There is no consent to sexual activity when the complainant is incapable of consenting.143

This includes when the complainant is unconscious, sleeping or passed out.144 Where incapacity 

138 JMH, supra note 132 at paras 24-32  
139 R v JA, 2011 SCC 28 at para 23; Ewanchuk, supra note 135 at paras 23-27 
140 Ewanchuk, supra note 135 at paras 23, 41-52  
141 JA, supra note 139 at paras 23-25 
142 Criminal Code, RSC 1985, c C-46, subsections 273.1(1) and (2); subsection 265(3) also 

stipulates circumstances where consent is not obtained, including where the complainant 

submits or does not resist by reason of: (a) the application of force, or (b) threats or fear of the 

application of force. 

143 JA supra note 139 at para 36; R v Ashlee, 2006 ABCA 244 at para 13  
144 JA, supra note 139 at para 36-37; Ashlee, ibid at paras 23-27; R v Carson, 2018 ONCA 1001 

at para 10; see also R v Dippel, 2011 ABCA 129 at paras 26-27  
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is alleged, the Crown must establish facts to prove the assault and the incapacity.145 Consent 

given before the incapacity is not sufficient; it must be the result of an operating mind, and given 

for each sexual act.146

69. It is not necessary for the Crown to call the complainant when it can prove the facts 

necessary to establish statutory non-consent, for example, the complainant’s incapacity at the 

time of the sexual activity in question, by other evidence.147 It would be redundant to require the 

Crown to do so as the Criminal Code itself establishes the absence of consent: “Unconsciousness 

is the antithesis of an operating state of mind.”148 While capacity is a factual issue to be decided 

by the trier of fact149, if the trial judge’s conclusion about a witness’ evidence is “derivative of a 

misapprehension of a legal principle”, it is an error of law.150

70. In the present matter, the Crown appealed the appellant’s acquittal on the basis the trial judge 

erred in law in two ways: (1) her consideration of the legal effect of her findings of fact as they 

related to the issue of subjective non-consent; and (2) she failed to consider all of the evidence in 

relation to this issue. The Court of Appeal agreed with the Crown’s first argument that the trial judge 

erred by basing the acquittal upon an inference drawn from a conjectural possibility.151 That is, she 

misdirected herself as to the applicable law, which resulted in her misapprehension or lack of 

appreciation of the relevant evidence. The Crown’s eyewitness was found to be credible and reliable. 

His evidence was accepted on the core issues. He testified the complainant was asleep during the 

sexual assaults. Consent cannot be found in law when the facts establish the complainant is asleep. 

The Court of Appeal committed no errors in determining that the trial judge’s findings of fact 

allowed it to complete the necessary analysis, nor in concluding the appellant was guilty of sexual 

assault. An application of the relevant legal principle to the accepted evidence compelled this 

conclusion. 

145 Ashlee, supra note 143 at para 14 
146 JA, supra note 139 at paras 34; Ashlee, supra note 143 at para 27; see also Ewanchuk, supra

note 135 at paras 26 
147 Ashlee, supra note 143 at paras 17-18 
148 Ashlee, supra note 143 at para 20  
149 Ashlee, supra note 143 at para 21 
150 R v ARD, 2017 ABCA 237 at para 28, appeal to SCC dismissed 2018 SCC 6 
151 MOJ at paras 5-6 [AR, Vol. I at 10] 
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Ground 1 –  The Court of Appeal did not err to find that the trial judge misdirected herself 
as to the legal effect of found facts. Absent the error, the trial judge’s findings of fact 
compelled the conclusion that the appellant was guilty of sexual assault. 

71. The appellant concedes that the trial judge erred, but not for the reasons provided by the 

Court of Appeal. He asserts the trial judge’s reasons were insufficient to permit meaningful 

appellate review and the Court of Appeal erred by substituting a conviction for sexual assault as 

a remedy. He argues the appropriate remedy is a new trial. As explained below, a review of the 

evidentiary record and the jurisprudence confirms the unanimous Court did not err in identifying 

the trial judge’s legal error, in appreciating that she had accepted all of CB’s evidence as it 

related to the “core issues” as credible and reliable or by entering a conviction for sexual assault 

based on the trial judge’s findings of fact.  

72. As pointed out by the appellant, while not the Crown’s main argument, one of the 

arguments advanced in the Court below was insufficiency of reasons. The basis of this argument 

was, much like the situation on R v Sliwka152, that the trial judge’s reason for the appellant’s 

acquittal was a complete mystery when the established facts lead inexorably to guilt. Similarly, 

for the unlawful confinement count in the present matter, because the trial judge applied the 

wrong test and failed to conduct any analysis of the evidence in relation to that offence, the 

Alberta Court of Appeal did not substitute a conviction, as it had on the sexual assault. Instead, it 

properly ordered a new trial.153

73. Unlike Sliwka and the situation respecting the unlawful confinement offence, the trial 

judge acquitted the appellant of sexual assault despite her analysis of the evidence and 

acceptance of CB’s testimony on the core issues of that offence, which evidence included that: 

(1) there were multiple incidents of sexual assault; and (2) TB was asleep during several of those 

incidents. 

74. Contrary to the appellant’s assertion, the trial judge did identify what the “core issues” 

were before her - whether there was an “intentional touching for a sexual purpose as well as a 

152 R v Sliwka, 2017 ONCA 426 
153 MOJ at paras 8-9 [AR, Vol. I at 10]; Reasons for Judgment [AR, Vol. II at 314/31-315/12] 
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subjective lack of consent on the part of the complainant.” She then held that CB’s evidence “on 

this core issue, on these core issues, to be truthful and reliable.”154

75. As noted by the Court of Appeal, the trial judge specifically found that CB “presented as 

an honest and sincere boy who was genuinely endeavouring to tell the truth… with respect to the 

events he observed in his home”, and that his evidence relative to the sexual activity was “clear and 

compelling”, describing sexual activity that was “beyond his vocabulary”.155 The trial judge found 

his descriptions of the sexual intercourse involving his father and TB were “vivid and made more 

so by [CB’s] obvious discomfort”, which caused him to turn away. She also found that CB was 

“clearly traumatized” and “afraid” as a result of “the events that evening and early morning” 

involving the appellant and TB. She accepted CB’s testimony that, because of the incidents “that 

evening and early morning”, “he was afraid, and he did not know what to do”, as corroborated by 

his mother who said CB “was crying” when she talked to him and “begging me to come home”.156

76. Further, the trial judge was clearly alive to defence counsel’s lengthy submissions for why 

she should find CB to be neither credible nor reliable.157 This included defence counsel’s 

submission that it was for her to determine what were the “core” and “peripheral” issues, and his 

concession that inconsistencies surrounding the phone calls were “probably peripheral”.158 In her 

reasons, the trial judge specifically acknowledged and identified “undeniable inconsistencies” in 

CB’s evidence. She found those inconsistencies related to “peripheral issues” only. Notably, she 

did not identify any specific part or parts of CB’s evidence relating to the core issues that troubled 

her or adversely affected her assessment of his credibility and reliability. Stated another way, there 

is nothing in the record to support the appellant’s repeated suggestion that the trial judge did not 

accept all of CB’s evidence on the core issues of sexual activity and subjective consent.159 The 

Court of Appeal did not err by relying on the trial judge’s findings of fact to substitute a conviction 

on the sexual assault. There is no need for a new trial on this offence. 

154 Reasons for Judgment [AR, Vol. II at 314/8-17] (emphasis added) 
155 MOJ at para 3 [AR, Vol. I at 9]; Reasons for Judgment [AR, Vol. II at 313/10-14] (emphasis 

added) 
156 Reasons for Judgment [AR, Vol. II at 313/29-314/6] (emphasis added) 
157 Defence Final Submissions [AR, Vol. II at 277/29-291/26, 302/17-306/36] 
158 Defence Final Submissions [AR, Vol. II at 304/33-38, 305/21-29] 
159 Appellant Factum at paras 102, 107, 125 
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77. As discussed below, the Court of Appeal recognized that the unexplained gap in the trial 

judge’s reasons derived not from her findings of fact on the core issues but from the identified 

error in law committed by her.  

A.  The trial judge misdirected herself as to the legal effect of found facts. 

i.  A “sleeping” complainant cannot consent 

78. CB’s evidence on the core issue of consent was that on several different occasions his 

father dragged TB from her bedroom to the living room and, while she was sleeping, undressed 

her and proceeded to have vaginal, anal and oral sex with her. CB knew TB was sleeping 

because “she wasn’t really doing nothing”, “’cause her eyes were closed”, because she wasn’t 

saying anything because “She was out”, and because he had to wake her up and help her walk 

back to the bedroom to get her away from his father.160

79. It is likely that TB was “sleeping” or unconscious from the amount of alcohol and/or pills 

she had taken/been given. It is not surprising that a twelve year old boy would use the word 

“sleeping” to describe her state. Regardless of whether she was sleeping, passed out or 

unconscious, TB was physically and statutorily incapable of consenting to the sexual activity 

pursuant to s. 273.1(2)(b) of the Criminal Code. In her reasons, the trial judge commented that 

CB’s evidence supported an inference that TB was “not consenting” to the sexual activity.161

However, there was no recognition of the statutory provision that no consent is obtained where 

the complainant is not capable of consenting. The trial judge could not believe CB on the core 

issue of consent – ie. that TB was sleeping - and still find that the Crown failed to prove a lack of 

subjective consent. The two findings are inconsistent. The only conclusion on the facts as found 

by the trial judge was that TB was incapacitated and unable to consent162; consequently, guilt 

was proven beyond a reasonable doubt. 

ii.  There is no distinction in law between “sleeping” and unconscious 

80. The trial judge further erred when she found that lack of consent on the found facts was 

not the only reasonable inference. She appeared to recognize that the rule in Hodge’s Case 

160 CB Evidence [AR, Vol. II at 90/34-39, 105/15-23, 154/33-37, 156/11, 158/39-159/12] 
161 Reasons for Judgment [AR, Vol. II at 314/22-25] 
162 JA, supra note 139 at para 36-37; Ashlee, supra note 143 at paras 23-27; R v Carson, supra

note 144 at para 10; see also R v Dippel, supra note 144 at paras 26-27  
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applied to a circumstantial case, asking the parties during oral argument about what reasonable 

inferences she could draw from CB’s description of TB as sleeping and pilled up, and pointing 

out that he never used the word “unconscious”:  

If I do not find that [TB] was unconscious during the sexual activity, what do I do 
about the rule in Hodge’s Case in terms of what reasonable inferences I can draw 
from [CB’s] description of her as sleeping and pilled up. I think - - I don’t think, 
and I stand to be corrected, that [CB] ever used the words unconscious.  
… 
So his descriptions of [TB] are pilled up, which could mean high and/or intoxicated, 
and that she was sleeping. Her eyes were closed. So in terms of specifically Count 
1, whether or not there was subject consent to the sexual activity in question, what’s 
(sic) do I do with the rule in Hodge’s Case? It can be the only reasonable inference 
that she was not consenting to the sexual activity in question. … 
… 
…So that’s my first concern, is if I do not find that - - for both counsel, if I do not 
find that [TB] and (sic) unconscious and therefore incapable of consenting to the 
sexual activity in question, what is - -can I convict on the basis of the rule in 
Hodge’s Case? Is the only reasonable inference that she was not consenting?163

81. While the above passage was part of questioning during final submissions, reference to it 

may be made to assist in understanding the trial judge’s reasons for ultimately finding that the 

Crown had failed to establish lack of subjective consent beyond a reasonable doubt despite her 

acceptance that CB’s evidence on the core issue of consent was truthful and reliable.164 This is 

particularly so where comprehensive reasons are not given.165 It is trite law that a trial judge’s 

reasons are to be read contextually in light of the whole of the trial proceedings, the evidence, the 

issues and the submissions of counsel.166 The appellant’s criticism of the Court of Appeal’s 

reference to the trial judge’s questions to understand her reasons167 presumes that her verdict was 

sound in law.168 As found by the Court of Appeal, it was not. The Court of Appeal did not err to 

163 Final Submissions [AR, Vol. II at 291/28-292/19] 
164 Reasons for Judgment [AR, Vol. II at 314/22-27] 
165 R v Dubois, [1980] 2 SCR 21, rev’g 1979 ABCA 230, based on the dissenting reasons of 

McGillivray CJ, at paras 21-23, 40-44; R v Hehn, 2008 BCCA 170 at para 35 
166 R v Villaroman, 2016 SCC 33 at para 15; R v Laboucan, 2010 SCC 12 at paras 16-18; R v 

REM, 2008 SCC 51 at para 16; R v Sheppard, [2002] 1 SCR 869 at paras 46, 50; R v Walker, 
2008 SCC 34 at para 20 

167 Appellant Factum at paras 105-113 
168 R v Hodson, 2001 ABCA 111 at para 35 – “…a judge’s willingness to openly debate counsel 

over relevant factual or legal issues in the case should never, by itself, be allowed to corrode his 
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refer to this exchange to understand the trial judge’s inexplicable decision to acquit. In the 

context of these proceedings and in the absence of any submissions by defence counsel of 

another reasonable inference, discussed further below, it does suggest that she believed she must 

find that TB was “unconscious” (as opposed to “sleeping”) for statutory incapacity to be 

established.169 As found by the Court of Appeal, that is an error of law as a sleeping person 

cannot consent. 

82. The trial judge made an additional mistake in considering the Rule in Hodge’s Case. In R 

v Villaroman, this Court confirmed that inferences consistent with innocence do not have to arise 

from proven facts and a theory alternative to guilt is not speculative by the mere fact that it arises 

from a lack of evidence. A gap in the evidence may result in inferences other than guilt, “But 

those inferences must be reasonable given the evidence and the absence of evidence, assessed 

logically, and in light of human experience and common sense.”170 While the onus is on the 

Crown, it does not have to negative every possible conjecture that would be consistent with 

innocence:

…I agree with the appellant that the Crown thus may need to negative these 
reasonable possibilities, but certainly does not need to “negative every possible 
conjecture, no matter how irrational or fanciful, which might be consistent with the 
innocence of the accused”: R v Bagshaw, [1972] SCR 2, at p 8. “Other plausible 
theories” or “other reasonable possibilities” must be based on logic and experience 
applied to the evidence or the absence of evidence, not on speculation.171

83. It is essential to keep in mind that it is the cumulative effect of all the evidence (or lack of 

evidence), not individual items examined separately, that matter.172 Where alternative scenarios 

are proposed, a significant factor is the failure of the accused to call any evidence.173

verdict if that verdict is sound in fact and law.” (emphasis added); see also R v Johnson, 2010 

ABCA 392 at para 14 

169 MOJ at para 5 [AR, Vol. I at 9] 
170 R v Villaroman, supra note 166 at paras 35-36  
171 Villaroman, supra note 166 at para 37  
172 JMH, supra note 132 at para 31  
173 R v Oddleifson, 2010 MBCA 44 at para 25-38; R v Chin, 2014 ABCA 11 at para 42; R v 

Lazzaro, 2016 ABCA 353 paras 5-11
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84. As observed by the Court of Appeal, the appellant did not testify and his counsel (also 

appellate counsel) advanced no argument whatsoever that there was any reasonable inference 

other than subjective non-consent. Quite the opposite, defence counsel conceded that if CB’s 

evidence was believed in full, some convictions would follow174 and there would be obvious 

issues with TB’s ability to be able to consent.175 The position of the appellant throughout was 

that CB ought not to be believed, not that there was another reasonable inference if his evidence 

was believed. While defence counsel’s position is not determinative of the issue, it is telling. 

85. The trial judge’s finding that, given the evidence of CB, subjective non-consent was one 

reasonable inference but not the only reasonable inference begs the question - What is the other 

reasonable inference in the totality of the circumstances? As stated by this Court, “a reasonable 

doubt must not be imaginary or frivolous”; the burden on the Crown does not extend to “negative 

every possible conjecture, no matter how irrational or fanciful”.176 As found by the Court of 

Appeal, the trial judge accepted CB’s evidence on the core issues; his evidence was that TB was 

asleep during one or more of the sexual encounters, therefore she was incapable of consenting.177

Again, a person who is asleep cannot consent to sexual activity.178 Given the found facts, the 

Court of Appeal did not err to find that the trial judge erred in law to postulate otherwise. 

Ground 2 – The unanimous Court relied upon the trial judge’s findings of fact. It did not 
exceed the proper scope of a Crown appeal. It did not err.   

86. The appellant complains that the proceedings below had the tenor of an unreasonable 

verdict appeal. However, as much as the appellant would like for this Court to find as such, that 

was not why the Court of Appeal overturned the acquittal and substituted a conviction on the 

sexual assault. Obviously, as the appellant has gone to great lengths to point out, there is no such 

concept as an unreasonable acquittal; the Crown may only appeal from acquittals on questions of 

law alone.179 As already argued above, the Court of Appeal’s intervention had nothing to do with 

174 MOJ at para 6 [AR, Vol. I at 10]; Defence Final Submissions [AR, Vol. II at 276/3-22] 
175 Defence Final Submissions [AR, Vol. II at 274/11-13] 
176 Villaroman, supra note 166 at paras 28, 37, 50  
177 MOJ at para 6 [AR, Vol. I at 10] 
178 JA, supra note 139 at para 36-37; Ashlee, supra note 143 at paras 23-27; R v Carson, supra

note 144 at para 10  
179 Criminal Code, RSC 1985, c C-46, s. 676(1)(a); R v Katigbak, 2011 SCC 48 at para 50 
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the trial judge’s credibility findings and findings of fact. Their intervention was due to the trial 

judge equating incapacity only with unconsciousness and basing the acquittal for sexual assault 

upon an inference drawn from a conjectural possibility.180

87. CB’s evidence on the core issue of consent was that on several different occasions his 

father dragged TB from her bedroom to the living room and, while she was sleeping, undressed 

her and proceeded to have vaginal, anal and oral sex with her. CB knew TB was sleeping 

because “she wasn’t really doing nothing”, “’cause her eyes were closed”, because she wasn’t 

saying anything because “she was out”, and because he had to wake her up and help her walk 

back to the bedroom to get her away from his father.181 There is no consent to sexual activity 

when the complainant is incapable of consenting; this includes when the complainant is 

unconscious, sleeping or passed out.182 Given the amount of alcohol and/or pills she had 

taken/been given, TB was likely unconscious or “sleeping”, the description provided by the 

twelve year old eye witness. The trial judge found CB to be truthful and reliable on the core issue 

of consent. Again, she could not believe CB and still find that the Crown failed to prove a lack of 

subjective consent beyond a reasonable doubt. The two findings are inconsistent. 

88. By misdirecting herself as to the applicable law, the trial judge misapprehended or failed to 

appreciate the relevant evidence, which is error of law.183 Despite believing CB’s evidence that TB 

was sleeping, the trial judge still found the Crown had failed to establish lack of consent beyond a 

reasonable doubt.184 She made this finding in the face of defence counsel’s concession that if 

CB’s evidence was believed, there would be obvious issues with TB’s ability to be able to 

consent.185 She made this finding in the absence of any argument about and without stating what 

other inference – plausible or speculative – were available on the accepted evidence of CB. As 

recognized by this Court in B(G), where “reasonable” doubt is based on pure conjecture a 

question of law is raised.186 As further stated in Villaroman, “a reasonable doubt must not be 

180 MOJ at paras 5-6 [AR, Vol. I at 10] 
181 CB Evidence [AR, Vol. II at 90/34-39, 105/15-23, 154/33-37] 
182 JA, supra note 139 at para 36-37; Ashlee, supra note 143 at paras 23-27; Carson, supra note 

144 at para 10; see also Dippel, supra note 144 at paras 26-27  
183 B(G) No. 2, supra note 133 at pp 69-75 
184 Reasons for Judgment [AR, Vol. II at 314/22-27] 
185 Defence Final Submissions [AR, Vol. II at 274/11-13] 
186 B(G) No. 2, supra note 133 at pp 69-72  
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imaginary or frivolous”, the burden on the Crown does not extend to “negative every possible 

conjecture, no matter how irrational or fanciful”.187 The trial judge’s “reasonable” doubt was 

truly imaginary.  

89. Contrary to the appellant’s assertion, the Court of Appeal did not say the only reasonable 

inference was that TB had not consented.188 Rather, the Court of Appeal stated that by the trial 

judge “[h]aving accepted the child’s evidence on the core issues relative to sexual assault, the 

only reasonable inference that could have been drawn is that the complainant was at least 

sleeping during one or more of the sexual encounters that evening and she was therefore 

incapable of consenting.”189 There was no need for the trial judge to draw any further inference 

that TB did not consent to the sexual activity since a person who is asleep cannot consent. 

90. As stated by this Court in R v Katigbak, “appellate courts may only substitute an acquittal 

with a conviction if the trial judge’s findings of fact, viewed in light of the applicable law, 

support a conviction beyond a reasonable doubt. If the trial judge’s findings of fact do not 

support a conviction beyond a reasonable doubt, the proper remedy is a new trial.”190

91. By finding CB to be truthful and reliable on the core issue of consent – ie. that TB was 

sleeping – the trial judge made the requisite findings of fact. No further factual inquiry was 

required. When viewed in light of the applicable law that a sleeping person cannot consent to 

sexual activity, the trial judge’s factual findings supported a conviction. This was a clear case to 

substitute a conviction and the Alberta Court of Appeal did not err by doing so. 

187 Villaroman, supra note 166 at paras 28, 37, 50  
188 Appellant Factum at paras 116, 118  
189 MOJ at para 6 [AR, Vol. I at 10] (emphasis added) 
190 Katigbak, supra note 179 at para 50 (emphasis added); Criminal Code, RSC 1985, c C-46, s. 

686(4)(b)(ii); see also McRae, supra note 127 at paras 30-40; R v Audet, [1996] 2 SCR 171 at 
paras 13, 27-28, 43-44, 46-48; Flaviano, supra note 128; R v Magoon, 2018 SCC 14; R v 
S(DG) (2004), 72 OR (3d) 223, 2004 CanLii 7198 (ONCA); and R v Moise, 2016 SKCA 133 
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Ground 3 – The trial judge’s findings of fact, viewed in the light of the applicable law, 
made this one of the clearest of cases to substitute a conviction for sexual assault. The 
unanimous Court of Appeal did not err to do so. 

A. The trial judge failed to consider all of the evidence. 

92. There was significant evidence from CB of subjective non-consent by TB during one of 

the sexual assaults that was not dealt with by the trial judge. The appellant contends that the trial 

judge’s failure to consider this evidence, which actually inured to his benefit, detracts from her 

finding that CB’s other evidence on the core issues was “truthful and reliable”. He says that the 

Court of Appeal erred to rely upon her findings of fact to substitute a conviction for the sexual 

assault. The appellant’s argument is without merit. 

93. Contrary to the appellant’s assertion, in final submissions the Crown did refer to CB’s 

evidence on that one instance: 

. . . [CB] was never rattled or challenged on the number of times that the sexual 
assault occurred, but I say this any way. It’s not necessary for this Court to find 
that this happened exactly six times to ground a conviction on Count 1. The 
evidence is certainly that it happens more than once, and that each sexual assault 
begins the same way, with [TB] being dragged out of [CB’s] bedroom, where she 
was sleeping with [FL], that she was dragged out about her arms or legs, and that 
in one case she was in a choke hold, and on this occasion she was awake.  

Now, the evidence seems to be that relation – in relation to the choke hold 
portion, that no sexual assault ends up happening after that, because [TB], with 
[CB’s] help, is able to break free, but on this point I would still invite Your 
Honour to find that this failed attempt at a further sexual assault is part of the 
accused’s pattern of conduct on that night to get at and have his way with [TB] in 
the living room.191

94. It appears, however, that the Crown mistakenly thought no sexual activity occurred 

during the “chokehold” incident. It was not the chokehold incident that TB managed to escape 

from, but an earlier incident described by CB, where the appellant was dragging TB by the 

arms.192 This may explain why no one - Crown, defence counsel or the trial judge – subsequently 

dealt with the issue of consent in relation to TB’s active resistance. 

191 Crown Final Submissions [AR, Vol. II at 260/27-261/1, 295/12-296/25] (emphasis added) 
192 CB Evidence [AR, Vol. II at 96/1-97/2] 
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95. CB testified that his father had TB in a chokehold and was dragging her into the living 

room. TB was actively resisting, asking CB for help and asking him to get FL. CB heard TB 

crying, calling for “Help”, and telling his father “No, leave me alone.” CB tried to get FL but FL 

would not wake up because “he had too many of those pills”. CB went back to the living room 

and saw TB was naked, his father’s underwear was at his knees, his father was “putting his thing 

inside her” … “in her butt” and TB “was crying and saying, Help.”193

96. As observed by the Court of Appeal, on the evidence, it was clear that there were 

multiple incidents of sexual assault and that, on at least one occasion, the complainant was not 

consenting to any sexual touching because she was asking for help and telling the appellant “No, 

leave me alone”.194 The failure of the trial judge to consider this evidence is, by itself, an error of 

law sufficient to set aside the acquittal and order a new trial. There is an explanation for why the 

trial judge may have overlooked this evidence but, contrary to the appellant’s claim, it does not 

cast her credibility findings into doubt.  

97. As stated by this Court, a trial judge is always entitled to accept all, some or none of the 

evidence of each witness.195 As pointed out, it was to the appellant’s advantage that this damning 

evidence was overlooked. Overlooking it also could not have altered the trial judge’s assessment 

that CB was truthful and reliable or her findings of fact. The Court of Appeal was aware of all of 

the evidence, including the evidence the trial judge overlooked. It did not err to respect her 

perceptions about CB’s credibility and reliability. It is also important to recognize that 

overlooking this evidence was not the error of law the Court of Appeal relied upon to overturn 

the acquittal. If it had been, the appropriate remedy would have been a new trial. 

B.  The trial judge misdirected herself as to the applicable law. It caused her to 
misapprehend or fail to appreciate the relevant evidence. She did not err in her 
assessment of credibility and reliability or in her findings of fact.  

98. Overall, the appellant’s third ground of appeal alleges that while the trial judge 

recognized some “undeniable inconsistencies” in CB’s evidence, she failed to identify, discuss or 

reconcile inconsistencies that he asserts were “anything but peripheral.” There is no merit to his 

193 CB Evidence [AR, Vol. II at 125/39-128/34] 
194 MOJ at para 7 [AR, Vol. I at 10] 
195 R v François, supra note 137 at para 15 
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complaint. The central or “core” issues in regard to the appellant’s persistent conduct towards the 

complainant throughout the evening and early morning hours was whether there was intentional 

touching of a sexual nature and if there was a subjective lack of consent on the part of TB during 

one or more of the incidents described by CB – ie. that she was asleep. As observed by the Court of 

Appeal, on the evidence, there were multiple incidents of sexual assault. On more than one 

occasion, the appellant dragged the sleeping complainant from a bedroom to the living room, 

where he removed her clothing and sexually violated her. The “inconsistencies” complained of by 

the appellant relate to ancillary or peripheral matters and are of secondary importance. 

99. In making his arguments, the appellant is also doing what this Court has continually 

cautioned against, namely, “cherry picking” through reasons either to look for errors or to justify 

reaching a different conclusion. To do so undermines the role of the trial judge to assess the 

credibility of a witness and her efforts to explain her reasons.196 As stated by this Court: 

Assessing credibility is not a science. It is very difficult for a trial judge to 
articulate with precision the complex intermingling of impressions that emerge 
after watching and listening to witnesses and attempting to reconcile the various 
versions of events. That is why this Court decided . . . that in absence of a 
palpable and overriding error by the trial judge, his or her perceptions should be 
respected.197

100. In her reasons, the trial judge referred to this Court’s decisions in B(G), W(R) and 

F(CC).198 In those decisions, this Court recognized that there may often be understandable 

inaccuracies in the evidence of children. Since children experience the world differently than 

adults, it is hardly surprising that they may be confused about certain details which are important 

to adults, such as time and place.199 Children are also prone to forget details with the passage of 

time, including the details of the unpleasant events themselves.200 The evidence of children 

should not be held to the same exacting standards as adults.201 “Every person giving testimony in 

196 Gagnon, supra note 137 at para 19; R v Morrissey (1995), 97 CCC (3d) 193 (ONCA) at paras 
28-31; R v NCB, 2012 ABCA 238 at para 12 

197 Gagnon, supra note 137 at paras 19, 20, 24; W(R), supra note 106 at para 20; REM, supra
note 166 at paras 49, 68  
198 Reasons for Judgment [AR, Vol. II at 312/33-313/8] 
199 W(R), supra note 106, para 24 
200 F(CC), supra note 107 at para 41 
201 B(G) No. 1, supra note 105 at pp 54-55 
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court, of whatever age, is an individual whose credibility and evidence must be assessed by 

reference to criteria appropriate to her mental development, understanding and ability to 

communicate.” Regarding evidence about events that occurred in childhood, any inconsistencies, 

particularly those related to peripheral matters, such as time and location, should be considered 

in the context of the age of the witness at the time of the events.202

101. It is important to recall that CB was only eleven years old at the time of the incidents and 

twelve years old by the time of trial. This twelve-year-old boy testified over approximately one 

and a half days. The physical toll testifying took on him was visible, causing the trial judge at 

one point to comment, “It’s obvious to me the child is tired. . . It’s a difference in his physical 

posture and his responses to questions from the morning to the afternoon”. An observation that 

defence counsel agreed with.203 In her reasons, she also found as a fact that CB was “clearly 

traumatized” and frightened by the incidents involving the appellant and TB.204

102. The appellant seems to suggest that it is only inconsistencies relating to details like “time 

or location” which may have little or no effect on the assessment of a child’s credibility. And 

while it is true that this was not a case where the witness was describing numerous instances over 

the course of years, CB was describing numerous instances over an extremely chaotic night.205

This Court has found that inconsistencies in relation to core issues may occur and still have little 

or no effect on the child’s credibility, stating that “[w]hile children may not be able to recount 

precise details and communicate the when and where of an event with exactitude, this does not 

mean that they have misconceived what happened to them and who did it.”206 The evidence of 

children must be approached on a ““common sense” basis, taking into account the strengths and 

weaknesses which characterize the evidence offered in the particular case.”207

103. The appellant argues the trial judge misstated the law when she summarized her 

understanding of how to evaluate the evidence of a child. Admittedly, the trial judge’s wording is 

202 W(R), supra note 106 at para 26 
203 CB Evidence [AR, Vol. II at 132/13-27, 134/30-135/16]  
204 Reasons for Judgment [AR, Vol. II at 313/29-38]  
205 Appellant Factum at para 136  
206 B(G) No. 1, supra note 105 at p 55 (emphasis added); F(CC), supra note 107 at paras 41, 48 
207 W(R), supra note 106 at para 25; B(G) No. 1, supra note 105 at pp 54-55 
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poor.208 A more correct summary would be, “Inconsistencies or contradictions in a child’s 

evidence that relate to peripheral matters will not necessarily cause the Court to reject his 

evidence. Inconsistencies or contradictions in relation to core issues will more likely lead to 

concerns about reliability.” However, immediately following her summary, she goes on to say 

she had specifically referred to the decisions of B(G), W(R) and F(CC), and then quoted from a 

decision of the BC Court of Appeal.209 As conceded by the appellant, the BC Court of Appeal 

stated the principle correctly. Just because the trial judge did not quote the entire paragraph does 

not mean she was unaware of the correct approach for evaluating a child’s evidence. 

104. In the present matter, the trial judge had the significant advantage of observing and 

listening to the child over approximately one and a half days of trial and during his 715.1 

Statement, which advantage cannot be replicated by a review of a “lifeless transcript”.210

105. The trial judge was clearly alive to defence counsel’s lengthy submissions for why she 

should find CB to be neither credible nor reliable. As noted by the Court of Appeal, the trial judge 

specifically acknowledged that there were “undeniable inconsistencies” in CB’s evidence, but she 

found that they related to “peripheral issues” only. Notably, the trial judge did not identify any 

specific part or parts of CB’s evidence relating to the core issues of sexual activity and subjective 

non-consent that troubled her or adversely affected her assessment of his credibility and reliability. 

As observed by the Court of Appeal, she specifically found that CB “presented as an honest and 

sincere boy who was genuinely endeavouring to tell the truth… both in the course of the 715.1 

video interview and during his viva voce evidence at trial”. She found his evidence “clear and 

208 Reasons for Judgment [AR, Vol. II at 312/28-31] 
209 Reasons for Judgment [AR, Vol. II at 312/33-313/8], citing R v RWB (1993), 24 BCAC 1 

(CA) at para 29, as reproduced in R v JWR, 2007 BCCA 452 at para 80. RWB at para 29 was 
cited favourably in FH v McDougall, 2008 SCC 53 at para 57 

210 R v Howe (2005), 192 CCC (3d) 480 (ONCA) at para 46; W(R), supra note 106, para 20
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