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FACTUM OF THE RESPONDENT 

PART I – OVERVIEW AND FACTS 

Overview 

1. The Appellant Addison Nickoles Wakefield and his co-accused Michael Stanley Charles 

Mitchell were found guilty of the second degree murder of George Span by a judge sitting 

without a jury.  Span was stabbed once in his right arm and three times in his upper legs during a 

home invasion by Wakefield and Mitchell.  The wounds to his legs severed major blood vessels 

and caused him to bleed to death minutes after they were inflicted. 

2. There was no question that Wakefield and Mitchell were the persons that broke into 

Span’s home, that this was a planned and targeted attack related to a debt that Span allegedly 

owed and that they were the only persons that could have caused the injuries that led to his death.  

The trial judge found Span’s wounds were deliberately inflicted with the necessary state of mind 

to make both Wakefield and Mitchell guilty of second degree murder.  He concluded they were 

guilty either as co-perpetrators due to their joint plan to enter Span’s house to rob or intimidate 

him in a debt collection or with one as the principal and the other as his aider or abettor. 

3. Wakefield appealed his conviction on the basis that the trial judge had not properly 

considered whether he had the necessary intent to be guilty of second degree murder, either as a 

co-perpetrator with Mitchell or an aider or abettor.  The majority of the Court of Appeal 

concluded he had failed to consider the necessary mens rea or make certain findings that would 

have been essential to Wakefield’s guilt as a co-perpetrator or aider or abettor.  However, they 

further concluded that, in this case, these errors were immaterial to Wakefield’s guilt as the trial 

judge had properly found that the person who stabbed Span had the necessary intent to be guilty 

of second degree murder and that Wakefield was that person. 

4. In contrast, the dissenting justice concluded the trial judge had not properly considered 

the mens rea necessary for Wakefield to be guilty of second degree murder.  He had found only 

that Wakefield intended to cause bodily harm without considering his knowledge and foresight 

that his assault was likely to cause death.  This was insufficient for him to be found guilty of 

second degree murder and required a new trial. 
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5. This Court must now resolve the following question:  Do the trial judge’s errors in 

finding both co-accuseds guilty of second degree murder as co-perpetrators or principal and aider 

or abettor mean that Wakefield was not properly found guilty of murder as the principal offender 

when the trial judge made the findings necessary to establish his guilt on that basis? 

6. Wakefield says he must receive a new trial because his conviction was fundamentally 

flawed due to the trial judge convicting him without ever concluding that he possessed the 

necessary subjective secondary intent for murder. 

7. The Respondent submits the majority of the Court of Appeal was correct in concluding 

that he was properly convicted and his appeal should be dismissed because: 

(a) The trial judge properly concluded that the person who stabbed Span had the 

necessary intent to be guilty of murder 

(b) The trial judge accepted the evidence of Jesse Bennett who testified that a visibly 

bloody Wakefield told him that he had stabbed Span in the leg only moments 

after it had occurred. 

8. The conclusion of the majority should be maintained by this Court. 

Statement of Facts 

9. The Respondent admits the summary of the trial evidence contained in paragraphs 13 – 

50 of Wakefield’s factum.  Jesse Bennett, whose testimony is summarized at paragraphs 18 – 33, 

also provided the following additional relevant testimony: 

(a) After Wakefield told him he had stabbed the man (Span) in the leg because he 

saw Mitchell getting beaten up, Bennett asked Wakefield if the man was going to 

be okay.  Wakefield said he didn’t know.  As far as he remembered this was the 

only time Wakefield mentioned stabbing somebody in the leg.1 

                                                 
1 Evidence of Jesse Bennett at P74/4 – 28 [Record of the Appellant (“ROA”), TAB 9] 
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(b) He thought that from what he remembered a little bit Wakefield said he stabbed 

the man above the knee.2 

(c) Wakefield made it clear he was doing the stabbing.  Mitchell’s counsel referred 

Bennett to his statement where he told police Wakefield said he got him like 

roughly around the knee.  Bennett said that the way it sounded in Wakefield’s 

voice he got Span a couple of times but as far as he knew Wakefield only said the 

once.3 

10. The Crown agrees that Wakefield has accurately summarized his testimony at paragraphs 

41 – 50 of his factum.  However, that testimony was rejected by the trial judge except where it 

was corroborated by other evidence.  He has not challenged this credibility finding. 

11. The Crown does not admit Wakefield’s summary of the decision of the trial judge 

contained in paragraphs 51 – 62 of his factum.  The trial judge’s findings and comments relevant 

to the current appeal are: 

(a) Span suffered four significant stab wounds: one in his right forearm (9 cm long 

and 4.3 cm deep), one on the right thigh (11 cm long and  8 cm deep), one on the 

left upper thigh (5 cm long and 6.5 cm deep) and one irregular wound below that 

one (5 cm long and 10 cm deep).  All wounds cut through skin, soft tissue and 

muscle.  The leg wounds cut the femoral arteries and veins and the forearm 

wound cut a vein.  They caused him to lose vast amounts of blood in a very short 

time and he bled to death within minutes of receiving them.4 

(b) It was uncontroverted that Mitchell and Wakefield visited Span in his home 

sometime after 8:30 p.m. on January 13, 2013.5 

(c) Relevant sections of the Criminal Code were: 

(i) S. 229 which says culpable homicide is murder where a person that 

causes the death of a human being means to cause his death or means to 

                                                 
2 Evidence of Jesse Bennett at P76/37 – 41 [ROA, TAB 9] 
3 Excerpt Trial Transcript 171/8 – 172/11 [Record of Respondent, TAB 1] 
4 Reasons for Judgment P177/24 – 35 [ROA TAB 14] 
5 Ibid P177/40 – P178/1 [ROA TAB 14] 
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cause him bodily harm that he knows is likely to cause his death and is 

reckless whether death ensues or not or where a person meaning to cause 

death to a human being or meaning to cause him bodily harm that he 

knows is likely to cause his death and being reckless whether death 

ensues or not by action or mistake causes death to another human being, 

notwithstanding he does not mean to cause the death or bodily harm to 

that human being.6 

(ii) S. 230 which says culpable homicide is murder where a person causes the 

death of a human being while committing or attempting to commit 

offences include robbery and breaking and entering whether or not the 

person means to cause death and whether or not he knows that death is 

likely to be caused if he means to cause bodily harm for the purpose of 

facilitating the commission of the offence, facilitating his flight after 

committing or attempting to commit the offence and the death ensues 

from the bodily harm.7 

(d) To convict the accused of second degree murder the Crown must prove several 

elements beyond a reasonable doubt.  The identity of the deceased and the date 

and place of the offence are not in dispute and have been proven beyond a 

reasonable doubt.8 

(e) The Crown must also establish the accuseds either acted jointly or as co-

perpetrators or one as a principal and the other as a party and that he aided, 

abetted or counseled the other in the commission of the unlawful act.  The Crown 

must establish that the unlawful act caused Span’s death and that the accuseds 

meant to cause the death or to cause bodily harm such that they knew it would 

likely cause his death or were reckless about whether it caused his death.9 

(f) It was beyond doubt that the break and enter of Span’s residence and the 

stabbings were unlawful acts.  It was also clear the latter act caused Span’s death.  
                                                 
6 Ibid P180/17 – 24 [ROA TAB 14] 
7 Ibid P180/26 – 34 [ROA TAB 14] 
8 Ibid P181/9 – 13 [ROA TAB 14] 
9 Ibid P181/15 – 20 [ROA TAB 14] 
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“It’s also clear the perpetrator of the stabbing and any party to the stabbing given 

the severity of the wounds would have known or expected that death would 

result.”10 

(g) Jesse Bennett testified that Wakefield said Mitchell and the guy were in a fight. 

Wakefield saw Mitchell get beat up and went in and stabbed the guy in the leg.11 

(h) The main issue in this trial was the credibility and reliability of Bennett, Taypotat 

and Wakefield.  Credibility is a factual determination and cannot be supported or 

dictated by a strict set of rules.12 

(i) Having carefully listened to and watched these three witnesses there was no 

doubt Wakefield’s testimony was not credible.  He tailored virtually every 

answer to his own benefit and had great trouble making even the most fair and 

reasonable admission in cross-examination.  He qualified many of his answers 

with terms like “It depends.”  He blame-shifted and refused to acknowledge the 

most obvious blatant facts.  The trial judge did not accept Wakefield’s evidence 

when other trial evidence did not corroborate it.  In conflicts of evidence between 

Wakefield and Taypotat and Bennett he accepted their evidence over 

Wakefield’s.13 

(j) Throughout his testimony Wakefield portrayed himself as a philanthropic, Good 

Samaritan drug dealer forgiving debts and providing rides and knives to others to 

collect debts with a lack of understanding of the implications of his actions.  His 

evidence and position were preposterous.  A further problem with his evidence 

was that key statements he might want this Court to believe were not mentioned 

before to anyone and, most damaging, were not put to Bennett in cross-

examination.  He failed the rule in Browne v. Dunn and this reinforced the view 

that he simply made up his story as he went along.14 

                                                 
10 Ibid P181/22 – 26 [ROA TAB 14] 
11 Ibid P184/36 – 37 [ROA TAB 14] 
12 Ibid P194/35 – 39 [ROA TAB 14] 
13 Ibid P196/35 – P197/3 [ROA TAB 14] 
14 Ibid P197/5 – 16 [ROA TAB 14] 
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(k) There were numerous consistencies between the testimony of Taypotat and 

Bennett, who had obviously not had an opportunity for collusion and were totally 

independent of each other.  The only conclusion that can be drawn is that they 

were telling the truth.15 

(l) This was a joint enterprise between Mitchell and Wakefield.  They obviously had 

discussions beforehand.  They were good friends and events unfolded with little, 

if any, discussion in front of Bennett and Taypotat.  “The determination with 

which they headed to the residence of George Span is culpable.”16 

(m) Mitchell took the lead at the residence; approaching the door first; breaking it 

down; entering against Span’s protest and engaging in a physical confrontation.  

A knife was used in very violent fashion and the wounds were not defensive.  

They can only be interpreted as resulting from an aggressive, violent and vicious 

attack.  The fact nothing was taken appears to contradict the thesis that its 

purpose was to collect a debt or perform a robbery.  Was it an intimidation 

ploy?17 

(n) The law is not controversial.  Both defence counsel have indicated they agree 

with the Crown’s view of the law.  This issue is finding facts from the evidence 

and applying the law to those facts.18 

(o) S. 229 of the Criminal Code requires the Crown to establish that the person 

meant to cause the death of another human being or meant to cause him bodily 

harm such that he knew it was likely to cause death and was reckless whether 

death ensued or not.  Short of a confession the Crown can only establish intent 

inferentially.  Inferences can only be drawn from established facts already proven 

and once they are established it is at minimum an exercise in common sense that 

people foresee the natural consequences of their actions.  Exercising common 

                                                 
15 Ibid P197/18 – 21 [ROATAB 14] 
16 Ibid P198/5 – 9 [ROA TAB 14] 
17 Ibid P198/16 – 22 [ROA TAB 14] 
18 Ibid P199/10 – 12 [ROA TAB 14] 
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sense is not speculative or conjectural.  It is a reasoning process moving from the 

established evidence to a conclusion.19 

(p) Mitchell and Wakefield acted as co-perpetrators in having agreed in advance to 

carry out certain actions in relation to Span.  While it may be unclear whether the 

ultimate purpose was simply a robbery or an act of intimidation it was clear that 

it was a joint enterprise.  In this situation as set out in R. v. Ball “the blow of one 

is the blow of all.”20 

(q) Wakefield’s evidence, in conjunction with all of the other evidence, does not 

raise a reasonable doubt in any manner under the third aspect of the WD analysis.  

If the inference drawn by this Court that the parties acted as co-perpetrators in 

some manner is incorrect it was clear that one accused was the principal offender 

and the other was acting as a party under s. 21 of the Criminal Code.21 

(r) The inferences from the evidence accepted by him established a joint enterprise 

of Mitchell and Wakefield as co-perpetrators to Span’s death made out by the 

Crown in conformity with the first eight examples described in the decision chart 

of their brief.  They were each guilty of his second degree murder.22 

12. The Crown does not admit Wakefield’s summary of the reasons of the majority of the 

Court of Appeal (authored by Justice Martin) contained at paragraphs 66 – 75 of his factum.  The 

relevant portions of the majority’s decision can be summarized as follows: 

(a) The first reason Wakefield relied upon (in challenging his murder conviction) 

was that the trial judge recited s. 230(a) of the Code as a provision he considered 

relevant.  It was unavailable and had been struck down as constitutionally 

offensive in Martineau [1990] 2 SCR 633.  It was noteworthy the trial judge did 

not refer to it or appear to rely on it.  It was concluded this error did not influence 

the result.23 

                                                 
19 Ibid P199/14 – 23 [ROA TAB 14] 
20 Ibid P199/25 – P200/4 [ROA TAB 14] 
21 Ibid P200/6 – 11 [ROA TAB 14] 
22 Ibid P201/25 – 29 [ROA TAB 14] 
23 R v Wakefield 2018 ABCA 360 at P10 para 17 [ROA TAB 3] 
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(b) Wakefield also complained that the trial judge incorrectly recited the murderous 

intent referred to in s. 229(a)(ii) of the Code.  On one occasion he said the Crown 

must prove that the accuseds meant to cause bodily harm such that they knew 

that it would likely cause George Span’s death or were reckless about whether it 

caused his death.  The correct word is “and” and use of the word “or” suggested a 

lower standard of proof than 229(a)(ii) demands.  However, the trial judge cited 

it correctly in two other locations and trial counsel did so on numerous occasions.  

The Crown also provided written submissions that the trial judge relied on that 

referred to this intent repeatedly and correctly.  It was concluded this was a 

misspoken word rather than an erroneous understanding of the law that factored 

into the final decision.24 

(c) Wakefield next took issue with the trial judge’s finding that he could convict 

both he and Mitchell of murder as co-perpetrators of the criminal plan that led to 

the victim’s death.  He claimed it remained uncertain who did the stabbing and 

that, although the trial judge correctly stated the elements of the offence the 

Crown needed to prove, he failed to consider whether the Crown had in fact 

proved that he, who did not actually stab Span, had the requisite intent to found a 

murder conviction.  This argument had merit but only helped Mitchell.25 

(d) The trial judge found the accuseds went to Span’s home with the intent to collect 

a drug debt and both intended to commit a robbery or act of intimidation in doing 

this.  He said they were co-perpetrators in that they had agreed in advance to 

carry out certain actions.  He noted that while the ultimate purpose may have 

been unclear it was clear it was a joint enterprise.26 

(e) The finding both accused conspired together to go to Span’s home with the intent 

to rob or intimidate him was reasonable and not in dispute.  Mere proof of shared 

intent to commit either of these underlying offences was not sufficient to support 

a conviction for murder. (Kent (1986) 27 CCC (3d) 405 (Man. C.A.)  The issue 
                                                 
24 Ibid at P10 para 18 [ROA TAB 3] 
25 Ibid at P10 para 19 [ROA TAB 3] 
26 Ibid at P11 para 20 [ROA TAB 3] 
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of the intent of both assailants to cause Span’s death remained to be determined.  

It was not obvious that both men participated in the underlying offences with the 

knowledge or intent that the victim would be stabbed or fatally injured.  The trial 

judge did not specifically address that issue.  Rather, he relied on Ball 2011 

BCCA 11 and appeared satisfied that both accused were equally responsible and 

guilty of murder because the “blow of one was the blow of all.”27 

(f) The trial judge overlooked a critical factor underpinning that concept, which was 

that both individuals must first be found to have the requisite intent.  Ball at para. 

27 and 28 and Elder 2015 ABCA 126 at para. 17.  In Elder this court concluded 

that when several persons act together pursuant to a common object with the 

requisite intent the Crown does not have to establish who struck the fatal blow 

because the blow of one is the blow of all.28 

(g) That conclusion required a determination that both accused had a shared intent to 

commit the underlying offence and assist each other therein; one of the accused 

committed murder in carrying out the unlawful plan and the other party 

participated knowing that the murder was a probable consequence of carrying out 

the unlawful plan to rob or intimidate. (Jackson (1991) 68 CCC (3d) 385 aff’d 

[1993] 4 SCR 573; Young 2009 ONCA 549 and Laliberty (1997) 117 CCC (3d) 

97)29 

(h) For the trial judge to convict either Wakefield or Mitchell based on his 

participation as a “co-perpetrator” in the underlying plan to rob or intimidate he 

would have had to find that the accused in question participated and assisted the 

other while knowing murder was a probable consequence.  The judge did not 

make this finding.30 

                                                 
27 Ibid at P11 para 21 [ROA TAB 3] 
28 Ibid at P11 para 22 [ROA TAB 3] 
29 Ibid at P11 para 23 [ROA TAB 3] 
30 Ibid at P11 para 24 [ROA TAB 3] 
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(i) He did address the accused’s liability under s. 21(1) of the Code saying that if the 

inference that the parties acted as co-perpetrators in some fashion was incorrect it 

was clear that one was the principal and the other acted as a party under the terms 

of s. 21.  However, the problem still remained.  If either could be proven to be an 

aider and abettor to robbery and intimidation the trial judge could not find him 

guilty of murder on that basis without first finding that the accused in question 

knew the victim would be fatally assaulted and participated with the intention 

that this would occur.  (Kirkness [1990] 3 S.C.R. 74 and Yu (1998) 122 CCC (3d) 

353)  The trial judge did not address this question.31 

(j) The critical question, whether both accused executed their unlawful plan with the 

requisite intent to cause death pursuant to s. 229(a)(ii), was not addressed and the 

answer relative to the “non-stabber” was not so obvious it went without saying.  

That was a significant oversight that was not saved by the trial judge’s 

acceptance of the first eight alternative submissions offered by the Crown by 

which both accused could be convicted of second degree murder.  Three of those 

scenarios were offered by way of illustration: Scenarios 1, 8 and 12.  In Scenario 

12 Wakefield caused bodily harm that he knew would likely cause death and was 

reckless as whether death ensued or not.  He was guilty of second degree murder 

with Mitchell guilty of manslaughter.32 

(k) The trial judge found the Crown had proved the first eight scenarios they offered; 

each pointing to a murder conviction for both accused.  However, he did not 

identify the evidence he relied on as proof that both went to Span’s house 

intending to kill him or that this was a probable consequence of the attempt to 

collect the drug debt.  This omission was fatal as it related to the non-stabber.33 

(l) But who was the “non-stabber”?  Wakefield said this was uncertain but they 

disagree.  The trial judge accepted Bennett’s evidence that Wakefield emerged 

from the house covered in blood and told him he had stabbed Span in the leg.  
                                                 
31 Ibid at P12 paras 25 and 26 [ROA TAB 3] 
32 Ibid at P12 para 27 [ROA TAB 3] 
33 Ibid at P13 para 28 [ROA TAB 3] 
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There was no credible evidence that Bennett or Mitchell had a knife or that either 

stabbed Span.  The conclusion Wakefield inflicted the stab wounds is well 

founded in the evidence.34 

(m) Wakefield also complained that the trial judge erred by failing to consider 

whether he was guilty of manslaughter.  The Court agreed with Wakefield’s 

assertion that he could only be guilty of murder if it was found that he inflicted 

bodily harm that he knew was likely to cause death and was reckless whether 

death ensued.  They will consider whether this was proven.35 

(n) Although the trial judge did not expressly find that Wakefield was the stabber his 

assessment of the evidence makes it clear it was Wakefield that did this.  The 

medical examiner testified that the stab wounds severed the femoral arteries and 

veins on both thighs and Span bled to death as a result.  The issue was whether 

Wakefield, while inflicting those wounds, did so meaning to cause Span such 

bodily harm that he knew was likely to cause death and was reckless whether 

death ensued.  The trial judge succinctly answered that question in the 

affirmative by finding that whoever inflicted those injuries did so with the 

knowledge that they were likely to cause death.36 

(o) The finding must be read in context.  The trial judge had referred to and recited 

the relevant intent in s. 229(a)(ii) on more than one occasion.  In Justice Martin’s 

opinion given the number, severity and location of the stab wounds as illustrated 

in the autopsy photos this conclusion was entitled to deference and was sufficient 

to support the murder conviction.  It was therefore not necessary for the trial 

judge to consider whether Wakefield was only guilty of manslaughter.37 

(p) The draft dissenting judgment of his colleague emphasized that the instrument 

used to kill Span was a “pocket knife.”  Only Wakefield described it as such.  He 

                                                 
34 Ibid at P13 para 29 [ROA TAB 3] 
35 Ibid at P13 paras 30 and 31 [ROA TAB 3] 
36 Ibid at P13-14 paras 32 and 33 [ROA TAB 3] 
37 Ibid at P14 para 34 [ROA TAB 3] 
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also referred to it as a “weapon”.  The trial judge totally disbelieved the portions 

of his testimony that were not corroborated.38 

(q) The medical examiner’s description of the stab wounds, reproduced in para. 10 

of this decision offered a more reliable measure of the lethality of the knife 

used.39 

13. The Crown does not admit Wakefield’s summary of the reasons of the dissenting justice 

in the Court of Appeal contained at paragraphs 76-83 of his factum.  The relevant portions of the 

dissenting justice’s decision can be summarized as follows: 

(a) The central appeal issue was whether the trial judge properly addressed the actus 

reus and mens rea of the offence in reliance on s. 229(a)(ii) of the Code.40 

(b) The trial judge had to consider whether the evidence led by the Crown 

established the three essential components of s. 229(a)(ii): 

(i) Subjective intent to cause bodily harm. 

(ii) Subjective knowledge that it would likely be fatal. 

(iii) Recklessness whether the deceased lived or died.41 

(c) The Crown painted six different scenarios each of which the trial judge agreed 

was supportive of a finding of second degree murder by Wakefield as defined in 

s. 229(a)(ii).  The scenarios were listed.42 

(d) The trial judge set out the Crown’s theory as being that regardless of which 

scenario satisfied the Court, or perhaps some similar finding, it should result in a 

finding of guilt for second degree murder through a combination of s. 229(a)(i) 

or (ii) and s. 21 (a),(b) and (c) of the Code.  Only secondarily was the Crown 

                                                 
38 Ibid at P14 para 35 [ROA TAB 3] 
39 Ibid at P14 para 36 [ROA TAB 3] 
40 Ibid at P15 para 38 [ROA TAB 3] 
41 Ibid at P15 para 39 [ROA TAB 3] 
42 Ibid at P15-16 para 40 [ROA TAB 3] 
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prepared to argue that if Wakefield’s testimony raised a doubt there may be a 

finding of manslaughter for either or both accuseds.  The Crown argued that at no 

time was this a contest of a conviction versus an acquittal.  It was either second 

degree murder or manslaughter for either or both.43 

(e) The trial judge concluded that the inferences from the evidence he accepted 

established that a joint enterprise of Mitchell and Wakefield as co-perpetrators to 

Span’s death had been made out by the Crown in conformity with the first eight 

examples (the dissenting justice noted that there were six scenarios, not eight) 

described in the Crown’s decision chart of their brief.  The trial judge was of the 

view that all six scenarios warranted a second degree murder conviction for 

Wakefield because of his co-perpetrator status in a joint enterprise. 44 

(f) It was unclear which scenario the trial judge relied upon to convict Wakefield.  It 

was, however, apparent that he could not have convicted him of murder based on 

the fourth scenario (Wakefield entered the fray to assist Mitchell in the beating 

not knowing the extent of his involvement).  It was equally apparent he never 

turned his mind to carefully consider the mens rea requirement for a conviction 

of second degree murder for Wakefield; instead relying almost exclusively on a 

presumption that culpability for second degree murder under s. 229(a)(ii) flowed 

inexorably from the joint enterprise to commit an underlying offence by co-

perpetrators.45 

(g) The majority judgment acknowledged that the question of whether the accuseds 

executed their unlawful plan with the requisite intent to cause death was not 

addressed; that the answer with respect to the “non-stabber” was not obvious and 

that the trial judge did not identify the evidence he relied upon as proof that both 

men went to Span’s house with the requisite intent.  They found this omission 

                                                 
43 Ibid at P16 para 41 [ROA TAB 3] 
44 Ibid  at P17 paras 42 and 43 [ROA TAB 3] 
45 Ibid at P17 para 44 [ROA TAB 3] 
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was fatal as it related to the “non-stabber.”  The uncertainty of who did the 

stabbing had not been offered as a ground of appeal.46 

(h) The majority judgment also acknowledged that the issue was whether Wakefield 

inflicted these wounds with the necessary murderous intent.  They said the trial 

judge found that whoever inflicted Span’s injuries did so with the knowledge 

such injuries were likely to cause death.  This was drawn from the passage where 

he said the perpetrator of the stabbing and any party would have known or 

expected that death would result given the severity of the wounds.47 

(i) That observation by the trial judge was an objective test that inferred subjective 

knowledge in reliance of the tenuous proposition that anyone that stabs another 

in the legs with a pocket knife knows or expects that death would result.  The 

trial reasons did not consider whether Wakefield had subjective knowledge that 

the bodily harm would be fatal.  They also did not give careful consideration of 

the requirement that besides establishing the subjective knowledge that the 

bodily harm would likely be fatal the Crown must establish that Wakefield was 

reckless whether Span lived or died.  The trial judgment did not contain this 

analysis.48 

(j) The trial judge relied on what he called “inference” derived from a “great deal of 

circumstantial evidence put forward by the Crown” as to what may have 

motivated events in the residence.  He said that while it may have been unclear 

whether this was a robbery or an act of intimidation it was clear the two accused 

participated together.49 

(k) The judge’s entire analysis focused on joint enterprise with little or no 

consideration of whether or not the criminal standard of proof of the constituent 

elements of s. 229(a)(ii) was made out, in particular the requisite mens rea.  

                                                 
46 Ibid at P17 para 45 [ROA TAB 3] 
47 Ibid at P17 paras 46 – 47 [ROA TAB 3] 
48 Ibid at P18 para 48 [ROA TAB 3]  
49 Ibid at P18 para 49 [ROA TAB 3] 
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There were numerous examples in his reasons for decision of this one-issue 

analysis.50 

(l) The trial judge found that Mitchell took the lead and engaged in a physical 

confrontation with Span.  Wakefield testified that he intervened only when he 

saw Span beating up Mitchell.  His testimony was uncontradicted.  The trial 

judge rejected Wakefield’s testimony as to who had stabbed Span (by inference it 

had to be Mitchell).  He also said he rejected Wakefield’s testimony unless it was 

corroborated and if it conflicted with that of Taypotat and Bennett he accepted 

their evidence over his.51 

(m) There was nothing in Taypotat or Bennett’s evidence that contradicted 

Wakefield’s testimony about what happened in the house.  The trial judge 

rejected Wakefield’s testimony about Mitchell wielding the pocket knife (not an 

issue on appeal) and there was no conflict of evidence regarding Wakefield’s 

testimony about what happened in the house including that it was a “pocket 

knife.”  His colleagues questioned the proposition that it was a pocket knife and 

supplemented their reasons by saying that the medical examiner’s description of 

the stab wounds offered a more reliable measure of the lethality of the knife used.  

However, the medical examiner testified that it was possible that a pocket knife 

could have caused these injuries.52 

(n) It followed that the reasons below suffered from requiring corroboration with 

respect to the uncontradicted testimony of Wakefield regarding the confrontation 

between Span and Mitchell and his steps to “rescue” Mitchell.  At that critical 

moment the reasons did not consider his mens rea.  He overlooked the fact Span 

was stabbed in the legs and that there was no evidence that Wakefield 

appreciated that stab wounds to the legs with a pocket knife could sever the 

arteries.53 

                                                 
50 Ibid at P19 para 50 [ROA TAB 3] 
51 Ibid at P19-20 paras 51 and 52 [ROA TAB 3] 
52 Ibid at P21 para 53 – 55 [ROA TAB 3] 
53 Ibid at P22 para 56 [ROA TAB 3] 
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(o) The trial judge never focused on the issue of whether Wakefield saw death as a 

consequence of his actions at the time of his unlawful act.  There can be no doubt 

he meant to cause bodily harm but that does not satisfy the additional subjective 

mental state of knowledge of the foreseeable consequences of that bodily harm.  

Relying on an inference is dangerous and fails to appreciate that they are 

permissive not presumptive.  The trier of fact must carefully consider evidence 

that points away from the inference before relying upon it (Kahnapace 2013 

BCCA 45)54 

(p) Relying on a joint enterprise based on a vague and ambiguous plan” whose 

“ultimate purpose was unclear” is no substitution for a careful mens rea analysis.  

The Supreme Court has repeatedly made clear that there is only a “slight 

relaxation” in the mens rea required for a s. 229(a)(ii) murder conviction. 

(Cooper [1993] 1 SCR 146).  An accused must see a likelihood of death not just 

a danger.55 

(q) One error in these reasons was that they confused a finding of intention to cause 

bodily harm with an assumption of the foreseeability of death.  The trial judge’s 

review of the evidence did not bring the critical question of what Wakefield 

knew and foresaw when he assaulted Span into clear focus.  It was apparent the 

reasons gave scant attention to an assessment of whether the Crown’s case 

established beyond a reasonable doubt that Wakefield knew the bodily harm he 

inflicted would likely be fatal and was reckless whether Span lived or died.56 

(r) He cannot agree with his colleagues’ conclusion that the trial judge’s quoting of 

s. 230(a) was of no consequence.  They also agree that he misquoted s. 229(a)(ii) 

(“or” instead of “and”) and that using “or” suggests a lower standard of proof.  

He cannot agree with their conclusion that the correct recitation on two other 

occasions along with the correct quoting by counsel on numerous occasions 

mean this is not a concern.  The difficulty was whether a conviction warranting 
                                                 
54 Ibid at P22 para 57 [ROA TAB 3] 
55 Ibid at P22 paras 58 and 59 [ROA TAB 3] 
56 Ibid at P23 paras 60 and 61 [ROA TAB 3] 
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life imprisonment could be sustained on the basis that the trial judge was correct 

50% of the time.57 

(s) The concern was exacerbated by the failure of the trial reasons to appreciate that 

a shared intent to commit an underlying offence is not sufficient to support a 

second degree murder conviction.  The trial judge did not conduct a proper s. 

229(a)(ii) analysis on whether Wakefield had the requisite subjective intent.  If 

he had it would have been fatally tainted by these additional errors.58 

(t) He would allow the appeal and set aside the conviction.  Wakefield argued that 

the trial judge failed to consider whether he was guilty of manslaughter and 

sought that remedy or a new trial.  While a conviction for manslaughter may 

arguably be inevitable such an outcome is best left to the Crown’s discretion or a 

carefully considered verdict of a trier of fact.  Given the many errors a new trial 

was ordered.59 

                                                 
57 Ibid at P23 paras 62 – 65 [ROA TAB 3] 
58 Ibid at P23 para 66 [ROA TAB 3] 
59 Ibid at P24 para 67 [ROA TAB 3] 
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PART II – ISSUES 
Question in Issue The trial judge erred in law failing to properly address the actus 

reus and the mens rea of the offence in reliance upon s. 229(a)(ii) of the Criminal Code. 

Respondent’s Position with regard to Question in Issue The trial judge did not 

err in his understanding of the elements of murder as set out in s. 229(a)(ii) of the Code and 

his fact findings established that the Appellant was guilty of murder. 
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PART III – ARGUMENT 

Question in Issue – Errors of Law in Dealing with Actus Reus and Mens Rea 

14. The majority of the Court of Appeal concluded that the trial judge erred in deciding that 

Wakefield and Mitchell’s joint participation in a plan to break and enter Span’s home for the 

purpose of either robbing or intimidating him (in connection with a drug debt) made them guilty 

of murder as co-participants or as principal and aider or abettor.  However, they also concluded 

that his errors were confined to his assessment of the effect of their participation in the joint plan.  

They found he had correctly made the necessary findings to establish that the person who 

stabbed Span was guilty of murder and that Wakefield was that person.  This meant the 

complaints Wakefield advanced about the trial judge’s errors did not assist his appeal because 

they only benefitted the non-stabber (Mitchell). 

15. Wakefield now details what he characterizes as a litany of errors committed by the trial 

judge and argues that they mean his second degree murder conviction cannot stand.  Those errors 

are said to include: 

(a) Finding that the mens rea for a joint plan to rob or intimidate could sustain a 

murder conviction. 

(b) Failing to find that Wakefield committed the actions that caused Span’s death. 

(c) Relying on s. 230(a) of the Code in reaching his verdict of guilty for second 

degree murder. 

(d) Misunderstanding the intent required by s. 229(a)(ii) of the Code to establish 

guilt for murder. 

(e) Failing to find that Wakefield possessed the subjective mens rea required to be 

guilty of murder.  

(f) Failing to specify the precise Crown theory he relied on in his decision that 

Wakefield was guilty of murder.  
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However, as explained by the majority in the Court of Appeal the errors that Wakefield 

complains of either did not occur or were entirely unrelated to his conviction. 

16. In brief, contrary to the position taken by Wakefield in this appeal, the majority did not 

conclude that the trial judge found that the mens rea for a joint plan to rob or intimidate could 

sustain a murder conviction.  They, in fact, concluded this could not establish liability as a co-

perpetrator or party but that this was not the basis on which Wakefield’s culpability rested.  Also, 

contrary to Wakefield’s current argument, they concluded that the trial judge did find that 

Wakefield committed the actions that caused Span’s death. 

17. Further, the majority concluded that the trial judge’s reference to s. 230(a) of the Code 

did not factor into his verdict of guilty for second degree murder and that his misstatement of the 

intent required by s. 229(a)(ii) of the Code on one occasion was a slip and not an erroneous 

understanding of the law.  Beyond that, they also determined that he did find that the stabber 

(Wakefield) possessed the subjective mens rea required to be guilty of murder although his 

statement setting out that Wakefield was the stabber could have been more explicit. 

18. Finally, the trial judge’s failure to specify the precise Crown theory he relied on in his 

decision was again not material to Wakefield’s conviction as the theories were directed to the 

issue of joint culpability and the trial judge’s findings established Wakefield’s individual liability 

for Span’s murder.  The issue was not whether the trial judge committed any errors in his 

decision.  The issue is whether any of those errors had an effect on the findings establishing 

Wakefield’s guilt. 

19. In addition to his complaints about the findings of the trial judge, Wakefield further 

challenges the decision of the majority of the Court of Appeal by asserting that their decision 

overstepped the boundaries of their appellate responsibilities and engaged in impermissible fact 

finding.  This is not correct.  All of the conclusions that the majority arrived at in their decision 

are based on the fact finding and application of the law by the trial judge.  This is a somewhat 

unique situation in that the trial judge made all of the findings establishing that Wakefield was 

guilty of second degree murder but did not individualize all of them to him because of the errors 

he was found to have made in dealing with party liability. 
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20. However, in the end, none of the errors that the majority found to have been committed 

by the trial judge affected Wakefield’s individual liability for second degree murder.  They 

correctly concluded that culpability for murder for both accuseds did not automatically follow 

from the fact they intended to rob or intimidate Span as part of a debt collection.  They correctly 

noted that the trial judge’s erroneous conclusion that it did led to him failing to specifically 

consider whether the person that had not stabbed Span had the necessary intent for murder.  They 

found that he had clearly concluded that the stabber did; but did not identify that person by name.  

The majority found there was no question that while the stabber had not been named, Wakefield 

was that person.  On that basis his conviction was not in error and this appeal should not succeed. 

Proof of Joint Enterprise is Not Proof of Murder 

21. The majority of the Court of Appeal found that the trial judge had committed the 

following errors in finding that both Wakefield and Mitchell were guilty of Span’s second degree 

murder: 

(a) Finding that the non-stabber had the necessary intent to be guilty of murder.60 

(b) Finding that the blow of one was the blow of all without concluding that all 

persons involved had the requisite intent.61 

(c) Convicting both Wakefield and Mitchell as co-perpetrators without finding they 

participated and assisted the other knowing that murder was a probable 

consequence.62 

(d) Not addressing whether the non-stabber knew the victim would be fatally 

assaulted and participated intending that would occur.63 

(e) Not addressing whether both accused executed their unlawful plan with the 

requisite intent to be guilty of murder under s. 229(a)(ii).64 

                                                 
60 Ibid at para 19 [ROA TAB 3] 
61 Ibid at paras 21 and 22 [ROA TAB 3] 
62 Ibid at para. 24 [ROA TAB 3] 
63 Ibid at paras 25 and 26 [ROA TAB 3] 
64 Ibid at para 27 [ROA TAB 3] 
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(f) Not identifying the evidence relied on to prove that both accuseds went to Span’s 

house intending to kill him or that this was a probable consequence of the debt 

collection attempt.  This was fatal as to the “non-stabber.”65 

22. All of the errors that the majority found the trial judge had committed involved his 

conclusions on whether Wakefield and Mitchell were joint perpetrators or principal and aider or 

abettor in Span’s murder. 

23. The Respondent adopts the explanation of the law of party liability set out in paragraph 

90 of Wakefield’s factum.  We also agree that liability as a participant in the joint enterprise of 

robbery or intimidation is not automatic proof of guilt of murder because that requires (among 

other things) proof of the necessary subjective mens rea.  The majority made this point in their 

reasons for decision as it applied to the non-stabber (Mitchell). 

24. However, contrary to the assertion Wakefield now makes about there being no finding by 

the trial judge on direct participation by Wakefield in the acts that caused Span’s death the 

majority concluded the trial judge did find that his acts were sufficient to properly ground his 

murder conviction.  It was simply not explicitly set out in his reasoning.   Further, the majority 

also found that the trial judge concluded that the person that stabbed Span had the necessary 

subjective intent to be guilty of murder and his reasons left no question he found Wakefield to 

have been the stabber. 

25. The Respondent  agrees with Wakefield that the trial judge’s failure to address the 

question of whether both he and Mitchell acted with the intent to cause death as defined in s. 

229(a)(ii) was a significant oversight on the question of whether they were co-perpetrators or an 

aider or abettor.  The Respondent further agrees as set out in paragraphs 94 – 96 of Wakefield’s 

factum that the joint intention of he and Mitchell to rob or intimidate Span could not, on its own, 

prove murderous intent and that the trial judge did not consider if both participated in the home 

invasion with the knowledge or intention that Span would be killed.  Finally, the Respondent 

agrees that the trial judge never found that Wakefield participated in the robbery or intimidation 

knowing that murder was a probable consequence. 

                                                 
65 Ibid at para 28 [ROA TAB 3] 
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26. However, the absence of those findings by the trial judge was not invariably fatal to 

convicting Wakefield and/or Mitchell based on their individual acts and intention.  The majority 

of the Court of Appeal did not conclude that the trial judge found Wakefield guilty as a co-

perpetrator.  He was found guilty as a principal based on his individual actions.  They also 

correctly concluded that the trial judge had committed errors in the way he dealt with the issues 

of party liability.  However, they were also correct in concluding that these errors were 

immaterial to the finding that the stabber (Wakefield) had the necessary intent to be guilty of 

second degree murder.  This basis for complaint has not been made out. 

27. Under this head of argument Wakefield has also suggested that his appeal can be allowed 

under either s. 686(1)(a)(ii) or (iii) of the Code as the trial judge has both committed errors of 

law and occasioned a miscarriage of justice.  The Respondent  submits that the only possible 

basis on which to allow this appeal is found under s. 686(1)(a)(ii) of the Code – that the trial 

judge applied an incorrect legal test for liability for murder.  No miscarriage of justice is 

suggested by the particulars of this case.  There is also no suggestion of a miscarriage of justice 

in the decision of either the majority or the dissent at the Court of Appeal. 

Did the Trial Judge Properly Address Mens Rea for Murder? 

28. The Respondent agrees with the facts that were needed to be proven for Wakefield to be 

guilty of murder under s. 229(a)(ii) of the Code that he sets out in paragraph 98 of his Factum.  

However, the Respondent does not agree with his assertion that the trial judge decided that he 

was guilty of murder based on an erroneous understanding of what needed to be proven.  The 

Respondent also does not agree that the trial judge failed to find that Wakefield possessed the 

necessary subjective intent to be guilty of murder. 

No Error in Describing the Secondary Intent for Murder 

29. As Wakefield notes in paragraphs 100 and 101 of his factum, on one occasion the trial 

judge incorrectly stated that the secondary intent for murder required knowing the injuries 

inflicted would cause death “or” (instead of the correct “and’) being reckless about whether they 

did.  The majority of the Court of Appeal concluded that while this suggested an incorrect 

standard of proof it was a slip and not the definition used in determining Wakefield’s guilt.  In 
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the same vein, they concluded that the trial judge’s mention of s. 230 of the Code played no part 

in Wakefield’s conviction as it he mentioned it once only and did not appear to rely on it in 

reaching his verdict. 

30. Wakefield disputes these conclusions and contends these two comments by the trial judge 

must be seen as live errors affecting his conviction.  His basis for this assertion is the fact that 

they were not the only errors the trial judge committed.  The majority of the Court of Appeal did 

not share this view and they were not in error. 

31. This is simply a question of interpretation of the reasons of the trial judge.  The s. 230 

reference was incorrect but the trial judge’s reasons for decision do not support the conclusion 

that he relied on s. 230(a) of the Code in convicting Wakefield.  His reasons finding that 

Wakefield was guilty of murder did not include any mention of s. 230.  That being the case, the 

majority in the Court of Appeal was correct in concluding that his erroneous statement of law 

about the relevance of that section to this trial played no part in the eventual decision and was not 

a reversible error. 

32. Further, his comment that the stabber would have known or expected that death would 

result was an appropriate description of subjective intent as inferred from all of the evidence in 

the absence of direct evidence on that point.  It does not suggest that he found anything less than 

that the stabber had the subjective mens rea for murder or that he relied on s. 230 in reaching his 

conclusion on that point, given that it does not require that an accused possess subjective mens 

rea to be guilty of murder.  This, of course, was the reason it was found to be contrary to the 

Charter.  Finally, given that a trial judge is entitled to be taken at their word, the fact s. 230 was 

not mentioned as a reason for conviction must be taken to mean that it was not so used.66 

33. The majority of the Court of Appeal also concluded that the use of the word “or” in one 

reference to the requirements for proof of the secondary intent for murder was a slip and not an 

erroneous application of the law.  Again, when the totality of the record as highlighted by the 

                                                 
66 R v O’Brien, 2011 CarswellNS 350 (SCC) at paras 16 – 18; See also R v Blea, 2012 

CarswellAlta 159 (CA) at para 49 
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majority including submissions of counsel is looked at, it can be seen that their decision on that 

matter was correct. 

34. Wakefield also argues that the majority were wrong in considering the fact that counsel 

submissions on the components of secondary intent for murder were correct in assessing whether 

the trial judge’s comment on the same was an error or a slip.  They base this contention on the 

fact the trial judge erred in his assessment of how co-participation in murder could be proven 

despite having the correct submissions of counsel on that point as well. 

35. This is an overstatement by Wakefield on the importance that the majority placed on the 

fact counsel submissions on secondary intent were correct.  It was not simply a matter of counsel 

making correct submissions on the law and the trial judge then making an incorrect decision.  

Counsel submissions on the issue of secondary intent were repeated and correct and the trial 

judge’s comments on s. 229(a)(ii) were correct on two occasions and incorrect once.  

Wakefield’s position appears to be that it does not matter how often the law is stated correctly.  

One incorrect comment is enough to establish material error.  This is not correct.  In the overall 

circumstances of this decision the majority was correct to characterize the one incorrect 

statement as a slip and not an essential component in Wakefield’s conviction.  There is no basis 

for overturning that conclusion. 

36. There is no question the dissenting justice took a different view of the effect of the words 

of the trial judge about s. 229(a)(ii) and 230(a) on the correctness of the guilty verdict against 

Wakefield.  However, when the reasons for conviction are looked at as a whole, there is no 

reason to conclude that the majority erred when they found that these comments played no part 

in the conviction. 

37. Wakefield also suggests that comments made by the trial judge in his analysis of liability 

under s. 21(2) of the Code (“ought to have known”) suggest Wakefield was found guilty of 

murder without a finding that he had subjective foresight of the consequences of his actions.  

This is also incorrect.  The majority of the Court of Appeal made it clear they upheld 

Wakefield’s conviction because the trial judge had found that he was the stabber meaning that 

his liability for murder was as the principal not as a participant in a common purpose.  The 21(2) 
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analysis was found to be flawed but the majority also found it was not a basis for Wakefield’s 

liability for murder.  Based on that finding the Crown submits it is not an issue in this appeal. 

38. Wakefield’s ultimate argument under this complaint is that there was a real concern he 

was convicted on an objective rather than a subjective assessment of intent.  A careful reading of 

the reasons of the trial judge demonstrates that the majority of the Court of Appeal was not in 

error when they concluded this was not the case.  This complaint has not been made out. 

No Error in Applying the Law on Intent 

39. The Respondent agrees as set out in paragraphs 110 and 111 of Wakefield’s Factum that 

at trial the Crown was required to establish that Wakefield had a conscious awareness of the 

likelihood of death at the time he stabbed Span.  In terms of his assertion that recklessness as to 

whether death ensued or not was also required to be proven, we note that this Court has 

concluded, based on the secondary intent requirement of “means to cause him bodily harm that 

he knows is likely to cause death”, that the further requirement of recklessness is an afterthought 

because if one causes bodily harm knowing it is likely to cause death one must necessarily be 

reckless as to whether it ensues or not.67 

40. However, the Crown does not agree with the dissent’s contention that the trial judge 

wrongly believed that finding intent to cause bodily harm included the assumption that death was 

foreseeable or that he did not consider what Wakefield knew and foresaw when he assaulted 

Span.  There was no error in his assessment of the evidence on what was believed by the person 

that stabbed Span in his legs.  It is also difficult to understand what more he would have had to 

say on that issue.  He concluded that the perpetrator of the stabbing would have known or 

expected that death would result.  This is a sufficient level of intent to ground Wakefield’s 

conviction for murder. 

41. It is also not correct as asserted by Wakefield that the trial judge did not consider his 

knowledge or intention separately from that of Mitchell or whether Wakefield’s intent satisfied s. 

229(a)(ii).  He found that s. 229(a)(ii) was satisfied in the infliction of the wounds to Span’s legs.  

The difficulty, as identified by the majority in the Court of Appeal, was that this intent had only 

                                                 
67 R v Cooper (1993) 78 CCC (3d) 289 at 294 
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been proven for the person that committed the stabbing.  However, they correctly concluded that 

the trial judge had found that person was Wakefield.  The trial judge’s error involved the belief 

that a sufficient intent for murder on the part of the stabber meant that the non-stabber was also 

guilty of murder.  That error was ultimately immaterial to the question of whether he had found 

that Wakefield had the necessary intent to be guilty of murder. 

42. Wakefield also suggests that the fact the trial judge failed to apply a subjective standard 

of specific intent to the stabbing of Span’s legs was shown by his reasoning that Wakefield and 

Mitchell were alternatively liable as parties under s. 21(1)(b) or (c) of the Code.  He says this is 

so because this reasoning again fails to identify the necessity of Wakefield knowing of Mitchell’s 

intent to cause death and intending to assist him in that. 

43. Wakefield is correct that for him to be guilty of having aided or abetted murder his 

assistance would have to be proven to have taken place with the knowledge of the appropriate 

intent on the part of Mitchell and the intention to assist Mitchell in doing this.  However, that 

concern does not arise on the finding that the trial judge made in this case, which was that the 

stabber (Wakefield) possessed the necessary intent for murder. 

44. While the Respondent does not disagree with the contention that the trial judge did not 

make an explicit finding on who was the principal and who was the aider or abettor in his 

reasoning under s. 21(1)(b) and (c) that is not fatal in the particular circumstances of this case.  

The ultimate issue is not whether he properly considered how Wakefield could have been guilty 

of murder as Mitchell’s aider or abetter.  It is whether or not he found that Wakefield was the 

actual stabber.  That was the basis for the majority’s decision; not any of the other possibilities 

Wakefield raises in his factum.  They agreed that the trial judge’s party liability reasoning 

contained the same error as the co-perpetrator assessment but concluded this did not matter 

because of the trial judge’s decision that it was Wakefield that had stabbed Span in the legs. 

45. Further, Wakefield is incorrect in his adoption of the dissenting justice’s concern that the 

trial judge may have hidden a legal error in his failure to specify which of the scenarios of guilt 

proposed by the Crown he had accepted when not all of them would lead to Wakefield being 

guilty of murder.  This concern does not actually arise because of the facts found by the trial 

judge.  While there were potential avenues of criminal liability for Wakefield that would not 
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have led to a murder conviction the majority correctly concluded that none of them were present 

in the findings the trial judge actually made. 

46. Wakefield also adopts the dissent’s suggestion that the trial judge’s finding of intent on 

the part of the stabber raised the idea of an objective standard as opposed to the required 

subjective intent.  This again is not supported by the trial judge’s reasons for decision.  His use of 

the phrase “would have known or expected” to describe the knowledge of the person that stabbed 

Span in the legs adequately fixes that person with the necessary intent to satisfy s. 229(a)(ii). 

47. It must be remembered the difficulties the majority had with the trial judge’s reasons for 

decision were entirely related to the question of whether liability for second degree murder had 

been established for both accuseds either as co-perpetrators or principal and aider or abettor.  

They correctly found no deficiency in his analysis of whether a murder had been committed 

beyond a reasonable doubt.  Their concern was entirely with whether his reasons for decision 

identified who had committed that murder. 

48. There was not, as has been suggested by Wakefield, any concern on their part that the 

appropriate subjective intent had been proven.  The relevant law with respect to the offence of 

murder was identified and properly applied.  Any deficiency in the legal analysis involved the 

question of party liability which, again, was not the basis on which the majority found that this 

conviction could be maintained.  The deficiencies that Wakefield asserts are present in the trial 

judge’s analysis do not exist. 

49. The dissenting justice was also not correct in the complaint he raises at paragraphs 46 – 

48 of his judgment.  He contended that the trial judge’s statement – that the perpetrator and any 

party would have known or expected that death would result to Span given the severity of the 

wounds – employed an objective test that inferred knowledge on the part of anyone that stabbed 

another person in the legs with a pocket knife. 

50. The entire context of the trial did not suggest that the trial judge believed objective intent 

was sufficient to prove guilt for murder.  Properly assessed this comment was the trial judge 

determining that the nature of Span’s wounds led to the inference that the person that inflicted 

them possessed the proper subjective intent for murder.  Nothing in the use of the phrase “would 
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have” suggests the use of an objective test.  This was the trial judge drawing an inference, as he 

would have had to do, to find murderous intent as there was no specific direct evidence that 

spoke to Wakefield’s intent. 

51. The fact the dissenting justice has criticized this reasoning on the basis that the trial judge 

did not explicitly say he had considered whether Wakefield had the subjective knowledge that 

the bodily harm caused would be fatal and was reckless whether Span lived or died appears to be 

the dissenting justice requiring a “watch me think” approach from the trial judge.68  In the 

circumstances of this case, with the emphasis placed on the secondary intent for murder 

throughout the trial, the absence of that specific comment by the trial judge does not suggest his 

reasoning on that point was deficient or erroneous. 

52. Wakefield’s final argument on this sub-ground is that there was also no consideration of 

the evidence that pointed away from the inference that Wakefield possessed the required 

secondary intent for murder.  He suggests this was the product of the trial judge’s erroneous 

focus on the joint enterprise issue.  However, he makes this assertion without identifying any 

evidence pointing away from the inference he criticizes.  This is because there was none.  His 

testimony, which denied any involvement in assaulting or injuring Span, was rejected by the trial 

judge and there was simply no other direct evidence about what his knowledge of the potential 

severity of those stab wounds was.  Wakefield has not shown that the trial judge erred in his 

application of the law on the issue of whether he possessed the necessary intent to be guilty for 

murder.  This complaint has not been made out. 

Appellate Intervention is not Required 

53. Wakefield contends that the majority overstepped its authority in dismissing his appeal 

by making findings that the trial judge could not make on the evidence at trial.  This is incorrect.  

The findings endorsed by the majority were no more than facts that the trial judge found in his 

decision.  He simply did not specify that Wakefield was the stabber because he erroneously 

concluded this was unnecessary because Wakefield and Mitchell were joint perpetrators or had 

aided or abetted each other. 

                                                 
68 R v M(RE) 2008 SCC 51 at para 17 
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54. Wakefield highlights the trial judge’s findings that Mitchell took the lead at Span’s 

residence and engaged in a physical confrontation with Span after breaking down the door.  

While the trial judge also found that a knife was used in very violent fashion Wakefield asserts 

he did not find that Wakefield was the person that used it and points out that all of the steps the 

trial judge found were taken at Span’s residence were taken by Mitchell. 

55. The facts Wakefield has highlighted do not demonstrate that the majority of the Court of 

Appeal erred in concluding that the trial judge found that he was the stabber.  They simply reflect 

the reality there was no direct evidence of what occurred inside the home after Bennett returned 

to Wakefield’s vehicle. 

56. Only he and Mitchell entered the residence and only they saw what occurred inside.  

Mitchell did not testify and Wakefield’s evidence was disbelieved.  The evidence that was 

believed came from Bennett and Taypotat who were never inside the residence.  Bennett’s 

evidence included the fact that on returning from the residence Wakefield had conspicuous 

amounts of blood on him and admitted to stabbing Span in a manner consistent with the findings 

of the medical examiner.  This meant that the findings of what occurred inside the residence 

were based on inferences from the physical evidence, the medical examiner’s findings and 

Bennett’s testimony.  This is not an insurmountable obstacle to making findings about what 

occurred in the residence and the trial judge did not err in the inferences he drew. 

57. Wakefield further asserts that the majority’s conclusion that the trial judge found that 

Wakefield was the stabber was actually contrary to his finding that he and Mitchell were parties 

to the offence without determining who was principal and who was aider or abettor.  This is not 

the case.  That was an alternative finding by the trial judge that expressed his erroneous belief 

that it was not actually necessary to determine who was the principal and who was the aider or 

abettor.  In this case that erroneous belief was not fatal to Wakefield’s conviction. 

58. The direct findings the trial judge made about what happened inside the house included 

Wakefield’s admission to Bennett, whose evidence was believed, that he had stabbed Span in the 

legs and Bennett’s testimony that Wakefield had a considerable amount of blood on his clothing 

upon his return to the vehicle.  This properly led to the majority’s conclusion that the trial judge 

found that Wakefield was the stabber even if the same had not been explicitly stated. 
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59. Wakefield also asserts that the reasons for decision demonstrate that the trial judge was 

not able to decide beyond a reasonable doubt that Wakefield was the stabber suggesting that if he 

had made that decision he would have found that he was the principal in the murder.  It should be 

noted this was not the position of the dissenting judgment in ordering a new trial.  Further, the 

Respondent submits the trial judge’s reasons do not demonstrate that he was incapable of 

deciding beyond a reasonable doubt that Wakefield was the stabber.  They simply demonstrated 

that he did not utilize that finding in his determination that each of Wakefield and Mitchell were 

guilty of murder. 

60. The Respondent agrees with Wakefield that an appeal court cannot find facts that the trial 

judge did not.69  However, that is not what occurred in this case.  The majority determined that 

the trial judge did find Wakefield was the stabber.  He simply did not act on that finding.  The 

majority did not err in doing so and concluding that it supported Wakefield’s murder conviction.  

Appellate courts are not forbidden from explaining a trial court’s findings in this way.70 

61. Wakefield also asserts that the majority improperly reassessed the trial evidence and 

subtly shifted the onus to him to disprove that he was the stabber.  He says they did this by 

noting there was no credible evidence before the trial judge that either Bennett or Mitchell 

stabbed Span and that the conclusion Wakefield was the stabber was well founded in evidence.  

This is not correct.  The evidence before the trial judge from Bennett (which he accepted) was 

that Wakefield had admitted to stabbing Span consistent with Span’s injuries.  He also had a 

large amount of visible blood on his clothing while Mitchell had none.  There was also no 

evidence that either Mitchell or Bennett had stabbed Span.  This majority’s conclusion on these 

points did not shift the onus to Wakefield in any way. 

62. Further, the dissent’s assertion that the trial judge improperly analyzed the issue of intent 

under s. 229(a)(ii) because he did not consider that the weapon that caused Span’s injuries was a 

pocket knife or that the wounds were to Span’s legs was in also error.  Firstly, the trial judge did 

not make a finding of the precise weapon used to inflict the fatal wounds to Span.  This is not 

                                                 
69 R v Harper (1982) 65 CCC (3d) 193 at 210; R v M(RE), supra, at para 56 and R v Dinardo 2008 

SCC 24 at para 32 
70 R v Sheppard 2002 SCC 26 at para 52 
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surprising as the only evidence suggesting that the weapon was a pocket knife came from 

Wakefield (who said he had given Mitchell a pocket knife at his request) and was rejected by the 

trial judge.  Secondly, the trial judge made mention of the location of the wounds and their 

severity so he did consider that fact in his decision. 

63. Wakefield has not suggested that the credibility or fact findings of the trial judge were in 

error and he has not challenged the same on appeal.  His complaints have always been over the 

inferences drawn by the trial judge and by what he considered needed to be proven for murder to 

be found.  The trial judge did properly assess the evidence in arriving at the conclusion that the 

necessary intent for murder had been shown.  The non-fatal shortfall in his reasoning, as set out 

by the majority, was that he did not explicitly state who the stabber was although he had made 

that finding. 

64. Wakefield further contends that the trial judge’s inference of murderous intent based on 

the seriousness of Span’s injuries is not entitled to deference.  He says this is because of two 

errors committed by the trial judge.  The first was his failure to properly analyze the mens rea 

that s. 229(a)(ii) required and the second was his error in finding that Wakefield and Mitchell 

were joint perpetrators of the murder. 

65. The trial judge’s inference of intent was not in error given the evidence before him.  

Further, his erroneous conclusion about the effect of Wakefield and Mitchell’s joint enterprise of 

robbery or intimidation was not directed to the idea that the joint enterprise meant that a murder 

had been committed.  It was that the joint enterprise meant both were guilty of murder.  He made 

the necessary findings for guilt but did not properly apportion them between the two participants.  

The error with regard to co-perpetrator liability was found to be immaterial to Wakefield’s guilt.  

That being the case it did not detract from the fact that his findings were sufficient to find 

Wakefield guilty of murder. 

66. The majority properly concluded that the trial judge’s findings were sufficient to establish 

without error that Wakefield was guilty of the second degree murder of George Span.  As such, 

they did not err in dismissing his appeal.  Wakefield has shown no basis on which this 

conclusion should be overturned. 
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Was this a Case Where Upholding the Conviction Required Use of the Proviso? 

67. The Respondent does not agree with Wakefield’s assertion that in this case the majority 

of the Court of Appeal applied the proviso (without acknowledging the same) without the request 

of the Crown and without putting any burden on the Crown to establish that there had been no 

substantial wrong or miscarriage of justice. 

68. This is because the majority of the Court of Appeal did not invoke the proviso, even 

impliedly, in their decision to dismiss Wakefield’s appeal.  The Respondent concedes that they 

could not have done so because this was not an overwhelming case and it was not argued that, if 

an error had been committed, it was a minor one. 

69. Ultimately, in this case, the majority found that what had occurred with regard to party 

liability was not a minor error but a meaningless one; in so far as it involved Wakefield.  It was 

in the same vein as the trial judge’s mention of s. 230(a) and slip in describing the requirements 

of s. 229(a)(ii) and was not an error that impacted Wakefield’s conviction in any way.  

Essentially, it was on a parallel issue that did not affect the findings involved in his conviction. 

As a result, invocation of the proviso was not required. 

70. Wakefield further argues that if the proviso had been raised by the Crown and given 

effect by the majority of the Court it would have been in error because the trial judge’s alleged 

errors had deprived him of a proper assessment of whether he possessed the subjective intent for 

murder and denied him a fair trial.  He says this produced a miscarriage of justice that could not 

be saved by the proviso. 

71. While the Respondent continues to contend that the trial judge committed no error that 

had any involvement with his finding that Wakefield was guilty of murder, it is also submitted 

the errors of the trial judge identified by the majority did not and could not have raised a 

miscarriage of justice in this case.  In any event the proviso was not invoked and was not 

required.  This argument must also fail. 
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Conclusion 

72. The Respondent submits that despite the trial judge’s admitted errors in dealing with the 

question of party liability his conviction of Wakefield for second degree murder is not affected 

by those errors.  In upholding that conviction the majority of the Court of Appeal properly 

assessed the effect of the errors the trial judge did commit and concluded they were meaningless, 

such that invocation of the proviso was not necessary.  Also, their conclusion that the trial judge 

had found that the stabber possessed the necessary intent to be guilty of murder and that 

Wakefield was that person was correct and not in in excess of their appellate authority. 

73. Further, they were correct in concluding that the trial judge’s reference to s. 230 of the 

Code played no part in Wakefield’s conviction.  Finally they did not err in concluding that his 

mis-description of the secondary intent required to be guilty of murder under s. 229 of the Code 

on one occasion was a slip and not an erroneous understanding of the proof that had to be offered 

by the Crown for proof of murder.  Wakefield has failed to show that any of the errors he 

complains about were committed by either the trial judge or the majority of the Court of Appeal 

and this appeal should be dismissed. 
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PART IV – COSTS 

74. The Respondent makes no submissions regarding costs.  
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PART VI – SUBMISSIONS ON CASE SENSITIVITY 
76. The Respondent makes no submissions regarding case sensitivity
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