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PART I – STATEMENT OF FACTS 

A. Overview  

[1] The Appellant, Addison Wakefield (“Mr. Wakefield” or “the Appellant”), and Michael 

Mitchell (“Mr. Mitchell”) were convicted of the second-degree murder of Mr. George Span (“the 

deceased”). As a result of an erroneous pathway in law, the trial judge convicted the Appellant 

without proof beyond a reasonable doubt that he had the subjective intent necessary for murder. 

The Alberta Court of Appeal agreed the trial judge erred on issues central to the mens rea for 

second-degree murder but were divided 2-1 about the effect of the errors. 

[2] The trial judge found Mr. Mitchell and Mr. Wakefield guilty as “co-perpetrators” on the 

basis they engaged in a joint enterprise for either “simply a robbery or an act of intimation.” 

Although the “ultimate purpose” of their actions was unclear,1 the two had “agreed in advance to 

carry out certain actions in relation to George Span.”2  

[3] In the alternative, the trial judge concluded “it is clear that one of the accused was the 

principal offender and the other was acting as party falling under the terms of Section 21 of the 

Criminal Code.” 3 The trial judge did not make a finding who was the principal and who was the 

party and there was no factual finding as to who inflicted the fatal wounds.  

[4] On appeal to the Alberta Court of Appeal, Mr. Wakefield argued the trial judge erred in 

convicting him of murder as a co-perpetrator despite only being satisfied that he and Mr. Mitchell 

had “agreed in advance to carry out certain actions in relation to George Span” 4  without 

determining whether Mr. Wakefield directly participated in the unlawful act – the stabbing. The 

trial judge’s finding that Mr. Wakefield participated in a joint enterprise to commit either a robbery 

or act of intimidation was not a sufficient basis to convict him as a co-perpetrator of a murder.  

[5] Further, Mr. Wakefield argued the trial judge failed to properly assess whether the Crown 

had proven he had the requisite mens rea for murder as either a principal or as a party. 

                                                 
1 Reasons for Judgment, Transcript of Trial Proceedings [“Reasons for Judgment”] at P199 L27-

29; Appellant’s Record [“AR”] [TAB 14].  
2 Ibid at P199 L25-29. 
3 Ibid at P200 L8-11; Relying on R v Thatcher (1987) 1 SCR 652, [1987] SCJ No 22 [Thatcher]. 
4 Ibid at P199 L25-26.  
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[6] Martin J.A. and Strekaf J.A., a majority of the Alberta Court of Appeal (the “Majority”), 

dismissed Mr. Wakefield’s appeal. Berger J.A. (the “Dissent”) would have granted the appeal, set 

aside the second-degree murder conviction and ordered a new trial. Despite the disagreement as to 

the outcome of the appeal, all members of the panel agreed the trial judge erred as follows: 

a. The trial judge failed to address the “critical question, whether both accused executed 

their plan with the intent to cause death pursuant to s. 229(a)(ii)” which was a 

“significant oversight”;5 

b. The trial judge erred in finding that mere proof of a shared intent to commit either 

robbery or an act of intimidation was sufficient to support a conviction for murder. It 

was not obvious both men participated in the underlying offences with knowledge or 

intention that the deceased would be stabbed or fatally injured; 6 

c.  The trial judge “overlooked a critical factor” when he wrongly concluded the blow of 

one is a blow of all of them satisfied intent for murder: both individuals must first be 

found to have the requisite intent for murder;7 

d. The trial judge did not make the necessary finding that each participated and assisted 

the other knowing murder was a probable consequence which was required in order to 

convict each of the accused as “co-perpetrators”;8  

e. The trial judge had failed to identify the evidence proving both accused went to the 

deceased’s house intending to kill him or knowing such was a probable consequence 

of the attempt to collect the drug debt;9 and 

                                                 
5 Reasons for Judgment of the Court of Appeal, R v Wakefield, [2018] A.J. No. 1280, 2018 ABCA 

360 at para 27 [“Court of Appeal Judgment”]; AR [TAB 3]. 
6 Ibid at paras 19-21; R v Young, 2009 ONCA 549, 246 CCC (3d) 417 [Young]; R v Laliberty 

(1997), 117 CCC (3d) 97, 102 OAC 51 [Laliberty]. 
7 Ibid at paras 21-22. 
8 Ibid at paras 21-24; Young, supra note 6; Laliberty, supra note 6. 
9 Ibid at para 28. The Majority found this error only to impact the conviction of the non-stabber 

who they concluded was Mr. Mitchell. 
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f. The trial judge wrongly referenced s. 230(a) of the Criminal Code as “relevant” when 

the section has been struck as unconstitutional;10 and incorrectly stated that s. 229(a)(ii) 

required an accused to mean to cause death “or” be reckless whether death ensues.11  

[7] Where the Majority and the Dissent diverge is on whether these errors result in setting aside 

the Appellant’s second-degree murder conviction and a new trial to be ordered. 

[8] The Majority held the trial judge’s critical errors, although fatal to the conviction of the 

“non-stabber”, were of no consequence to the conviction of “the stabber.” Though the trial judge 

did not make a determination as to which of the accused had done the stabbing, the Majority 

concluded Mr. Wakefield was the “stabber.” The Majority made this factual finding on the basis 

that the trial judge had accepted the evidence of Jessie Bennett (Mr. Bennett), who had testified 

the Appellant told him he had stabbed the deceased.12  

[9] With respect to proof of intent under s. 229(a)(ii), the Majority afforded deference to the 

trial judge’s finding it was  “clear that the perpetrator of the stabbing and any party to the stabbing 

given the severity of the wounds would have known or expected that death would be the result.”13 

The Majority found, “given the number, severity and location of the stab wounds” the trial judge’s 

conclusion as it related to the principal “is entitled to deference and is sufficient to support his 

conviction for murder.”14 

[10] The Dissent would have allowed the Appeal because of the trial judge’s errors in law 

including the failure to turn “his mind to carefully consider the mens rea requirement for a 

conviction of this appellant for second degree murder, relying instead – and almost exclusively – 

on a presumption that culpability for second degree murder under s. 229(a)(ii) flows inexorably 

from joint enterprise to commit an underlying offence by co-perpetrators.”15  

                                                 
10 R v Martineau, [1990] 2 SCR 633, 112 NR 83 (SCC) [Martineau]. 
11 Ibid at paras 17-18. 
12 Ibid at paras 28 and 32; Reasons for Judgment at P194 L9-11, AR [TAB 14]; Evidence of Jessie 

Bennett, Trial Transcript [“Evidence of Jessie Bennett”] at P72 L19-20, AR [TAB 9]. 
13 Reasons for Judgment at P181 L22-26, AR [TAB 14]; Court of Appeal Judgment at paras 33-

34, AR [TAB 3]. 
14 Court of Appeal Judgment at para 34, AR [TAB 3]. 
15 Ibid at para 44. 
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[11] This is an appeal as of right based on the Dissent. The Appellant advances a single ground 

of appeal: “The trial judge erred in law failing to properly address the actus reus and the mens rea 

of the offence in reliance upon s. 229(a)(ii) of the Criminal Code.” 

[12] For the reasons that follow, the Appellant submits the errors identified by the Majority and 

Dissent are errors of law pursuant to s. 229(a)(ii) which attract appellate intervention. Further, the 

Dissent correctly found: “the trial judge never focused on the issue of whether this appellant saw 

death as a consequence of his actions at the time of his unlawful act.” Proof the Appellant “meant 

to cause bodily harm” does not satisfy the additional subjective mental state of knowledge of the 

foreseeable consequences of that bodily harm.16 

B. The Evidence 

1. Discovery of the Body 

[13] The deceased died as a result of multiple stab wounds sustained sometime during the 

evening of January 13, 2013.  A friend discovered his body the next day at the bottom of the 

stairs,17 with his feet resting on the first three steps.18 A baseball cap with the deceased’s DNA and 

Mr. Mitchell’s DNA was found on the stairway a few feet away from the body.19 The deceased’s 

blood was found on snow on the driveway outside the house. Nothing appeared to have been stolen 

from the residence.20 

 

 

 

                                                 
16 Ibid at para 57. 
17 Evidence of Traci Lee Mugford, Trial Transcript [“Evidence of Traci Lee Mugford”] at P35 

L18-19, AR [TAB 7]; Reasons for Judgment at P177 L38 – P177 L1; P177 L9-10; AR [TAB 14]. 
18 Evidence of Darren Birrell, Trial Transcript [“Evidence of Darren Birrell”] at P37 L27-29, 

AR [TAB 8]; Reasons for Judgment at P177 L19-20, AR [TAB 14]. 
19 Evidence of Jason Solinski, Trial Transcript [“Evidence of Jason Solinski”] at P104 L18-20, 

AR [TAB 11]; Final Submissions, Trial Transcript at P172 L39 – P173 L2; P174 L15-18, AR 

[TAB 13]; Reasons for Judgment at P178 L5-8, AR [TAB 14]. 
20 Ibid at P118 L5-16; Reasons for Judgment at P178 L27-30, AR [TAB 14]. 
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2. Forensic Evidence 

[14] The deceased had multiple bruises and abrasions from blunt force trauma. He had four stab 

wounds: 

a) 8.8 cm in his right forearm and 4.3 centimeters deep;21  

b) 11.2 centimeters long on the right thigh and 7.7 centimeters deep;22  

c) 4.9 centimeters long on the left upper thigh that was 6.5 centimeters deep;23 and 

d) 5.1 centimeters one irregular stab wound on the left thigh which was 10.4 centimeters 

deep.24  

[15] All the wounds cut through the skin, the soft tissue, and muscle. The leg wounds cut the 

femoral arteries and veins. As a result of the wounds, the deceased lost a large amount of blood in 

a short period of time causing him to bleed to death.25 

[16] The medical examiner, Dr. Tera Jones, testified it was “possible” that a pocket knife could 

have caused any or all of the “sharp force injuries” because the wound areas “have a bit of soft 

tissue and muscle which can easily be compressed, so a short implement could still affect a deeper 

wound.” She agreed that an implement with a blade shorter than the wound depth could still have 

caused the deceased’s wounds.26 

3. Search of Mr. Mitchell’s Residence  

[17] A brown towel located in Mr. Mitchell’s bedroom had the DNA of both the deceased and 

Mr. Mitchell. The deceased’s DNA was also found on a hoodie from the same location as the 

brown towel. 

 

                                                 
21 Evidence of Tera Jones, Trial Transcript [“Evidence of Tera Jones”] at P94 L23-26, AR [TAB 

10]; Reasons for Judgment at P177 L23-25, AR [TAB 14]. 
22 Ibid at P9 L17-24; Reasons for Judgment at P177 L26, AR [TAB 14]. 
23 Ibid at P99 L25-36; Reasons for Judgment at P177 L26-27, AR [TAB 14]. 
24 Ibid at P100 L23-31; Reasons for Judgment at P177 L27-28, AR [TAB 14]. 
25 Ibid at P94 L4-16; Reasons for Judgment at P177 L29-35, AR [TAB 14]. 
26 Ibid at P102 L4-16. 

 



 

6 

4. Evidence of Mr. Bennett 

[18] When questioned by the police a few days after the deceased’s body was discovered, Jessie 

Bennett (“Mr. Bennett”) stated the last time he had been with Mr. Wakefield they smoked weed 

and played video games and did not mention the events at the deceased’s residence.27 

[19] After being arrested for first degree murder on January 31, 2013, Mr. Bennett provided the 

police with a version of events implicating both Mr. Mitchell and Mr. Wakefield. Mr. Bennett 

testified he had not told the officer the truth earlier because he was “scared shitless.”28 

[20] Mr. Bennett testified he received a text from Mr. Wakefield indicating he needed help 

collecting money from a friend. Mr. Bennett agreed to assist.29  Mr. Bennett regularly obtained 

marihuana from Mr. Wakefield and had accumulated a debt of about $400. Mr. Wakefield told 

him this help might impact his debt.30  

[21] Mr. Wakefield picked up Mr. Bennett, and they went to a house in Raymond, Alberta. 

There they picked up a “guy”, later determined to be Mr. Mitchell, and a girl, later determined to 

be Ms. Crystal Taypotat (“Ms. Taypotat”).31 When they left, Mr. Wakefield was the driver, Mr. 

Bennett was in the front passenger seat, Mr. Mitchell and Ms. Taypotat were in the backseat.32 

They travelled to Lethbridge, Alberta. Mr. Bennett testified that “it was pretty quiet for the most 

part.”33 Mr. Wakefield told him they were going to his friend’s house and he saw no weapons nor 

was there any discussion about weapons.34  

                                                 
27 Evidence of Jessie Bennett at P88 L35-40, AR [TAB 9]; Reasons for Judgment at P185 L30-33, 

AR [TAB 14]. 
28 Ibid at P89 L1-2; Reasons for Judgment at P185 L32-37, AR [TAB 14]. 
29 Ibid at P42 L33 – P43 L5; P43 L10-13; P43 L22-24; Reasons for Judgment at P182 L11 - 17, 

AR [TAB 14]. 
30 Ibid at P43 L27-29, P43 L32-40; P44 L14-18; Reasons for Judgment at P182 L17-19, AR [TAB 

14]. 
31 Ibid at P46 L33-34; P47 L32-36; P48 L17 – P49 L7; Reasons for Judgment at P182 L25-34, AR 

[TAB 14]. 
32 Ibid at P49 L30 – P50 L2; Reasons for Judgment at P182 L33-35, AR [TAB 14]. 
33 Ibid at P52 L6-8; Reasons for Judgment at P183 L1-2, AR [TAB 14]. 
34 Ibid at P53 L23-30; Reasons for Judgment at P183 L5-6, AR [TAB 14]. 
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[22] Once in Lethbridge, they went to a house, with dark or tinted windows.35 Ms. Taypotat was 

told to go to the house.36 Ms. Taypotat seemed "out of it" or high on drugs. Mr. Bennett did not 

recall her talking much, if at all.37  

[23] They parked about 80 feet away from the house, and after Ms. Taypotat was gone for about 

one to two minutes, Mr. Mitchell said: "let’s go" and everyone got out.38 Mr. Mitchell and Mr. 

Wakefield walked towards the house. Mr. Bennett saw Ms. Taypotat go back to the vehicle and 

Mr. Mitchell was a few feet ahead of Mr. Wakefield. Mr. Bennett was about 5 to 10 feet behind 

Mr. Wakefield.39   

[24] When they got to the house, Mr. Mitchell tried the front door handle and then ‘body 

checked’ the door four to five times to force it open. After Mr. Mitchell burst the door open, the 

man inside the home was screaming and yelling: "Get the fuck out of here. I’m going to call the 

cops.” Mr. Bennett testified he told Mr. Wakefield "[l]et’s get out of here."40  

[25] Mr. Wakefield and Mr. Mitchell were wearing bandana-type biker masks. Mr. Wakefield 

had thrown Mr. Bennett a blue mask, which he opened up but did not wear.41 

[26] He did not see any weapons at all that night.42 He did not get a good look at the person 

inside but said the male was shirtless or wore a light-coloured shirt.43  

[27] According to Mr. Bennett, the physical altercation between Mr. Mitchell and the man 

inside the house lasted 20 to 30 seconds. After about 20 seconds Mr. Bennett yelled something to 

Mr. Wakefield about wanting to leave, but Mr. Wakefield just stood there.44 Mr. Bennett heard 

                                                 
35 Ibid at P54 L41 – P55 L5; Reasons for Judgment at P183 L11-12, AR [TAB 14]. 
36 Ibid at P55 L21 – 25; P56 L24-26; P90 L39 – P91 L1; Reasons for Judgment at P183 L15-16, 

AR [TAB 14]. 
37 Ibid at P56 L4-9; 56 L14-15; Reasons for Judgment at P183 L16-18, AR [TAB 14]. 
38 Ibid at P56 L31-32; P57 L24-27; P58 L16-17; Reasons for Judgment at P183 L20-21, AR [TAB 

14]. 
39 Ibid at P57 L40 - P58 L4; Reasons for Judgment at P183 L21-24, AR [TAB 14]. 
40 Ibid at P59 L37 - P60 L5; P60 L33-40; Reasons for Judgment at P183 L29-33, AR [TAB 14]. 
41 Ibid at P62 L35 - P63 L14; P63 L20-24; P64 L29-32; Reasons for Judgment at P183 L39 – P184 

L2, AR [TAB 14]. 
42 Ibid at P62 L7-8; Reasons for Judgment at P183 L33, AR [TAB 14]. 
43 Ibid at P62 L22-23; Reasons for Judgment at P183 L36-37, AR [TAB 14]. 
44 Ibid at P62 L14-15; P66 L12-20; Reasons for Judgment at P183 L33-34; P184 L7-8, AR [TAB 

14]. 
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tussling around, yelling, and things getting broken. Mr. Bennett could hear a struggle happening, 

but he was not able to see it.45  

[28] After about 20 seconds, Mr. Wakefield went into the house while Mr. Bennett remained 

on the driveway. Mr. Bennett then heard a bang - a muffled hit of some sort.46 He then ran to the 

vehicle and got in the front passenger seat. Ms. Taypotat was in the back-driver’s side seat. She 

was mumbling something, but he did not understand what she was saying.47  

[29] Mr. Bennett sat in the vehicle for about two to three minutes before Mr. Wakefield and Mr. 

Mitchell came to the vehicle.48 Mr. Bennett claimed they were still wearing their masks and they 

came out together.49 Mr. Bennett could see blood on Mr. Wakefield’s pelvic area. He asked: "What 

happened?”  Mr. Wakefield was holding his hand as if he was putting pressure on a spot. Mr. 

Wakefield said he cut himself. Mr. Bennett testified he kept asking Mr. Wakefield "How did you 

get that much blood?” and “What happened inside? Is he okay?" Mr. Wakefield answered that he 

did not know.50  

[30] According to Mr. Bennett, Mr. Wakefield said that Mr. Mitchell and the deceased were in 

a fight, and Mr. Mitchell was getting beat up, so Mr. Wakefield stabbed the deceased in the leg.51 

No one did any talking except Mr. Wakefield and Mr. Bennett.52  

                                                 
45 Ibid at P66 L26-27; P66 L37-40; P92 L17-31; Reasons for Judgment at P184 L8-10, AR [TAB 

14]. 
46 Ibid at P67 L2-22; Reasons for Judgment at P184 L12-12-14, AR [TAB 14]. 
47 Ibid at P68 L3-4; P68 L22-35; P68 L40 – P69 L1; Reasons for Judgment at P184 L15-21, AR 

[TAB 14]. 
48 Ibid at P69 L37-39; Reasons for Judgment at P184 L23-24, AR [TAB 14]. 
49 Ibid at P69 L41- P70 L1; P70 L9-11; Reasons for Judgment at P184 L24-25, AR [TAB 14]. A 

triangular-shaped bandanna, black on one side and a pattern on the other side with white and black 

and grey lettering had been found inside the house close to the body, therefore it is unclear how 

both Mitchell and Wakefield were both wearing masks when they returned to the vehicle. 

50 Ibid at P71 L2-3; P71 L35 – P72 L1; P72 L14-18; Reasons for Judgment at P184 L28-34, AR 

[TAB 14]. 
51 Ibid at P72 L14-20; Reasons for Judgment at P184 L36-37, AR [TAB 14]. 
52 Ibid at P73 L16-18; Reasons for Judgment at P184 L33 AR [TAB 14]. 
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[31] During the trip back to Raymond, there was no discussion. Mr. Bennett did not recall Ms. 

Taypotat saying anything. 53 When they got close to the Lethbridge airport, Mr. Wakefield asked 

him to toss something out. It was a little heavier than a pop bottle and felt like it had been wrapped 

in plastic.54 

[32] Once at the Raymond house, Mr. Bennett remained in the ‘boot room’ for about five to ten 

minutes. Mr. Wakefield and Mr. Mitchell went downstairs so Mr. Bennett did not hear their 

conversation.55 When they came back up, Mr. Wakefield drove him to his home in Magrath, 

Alberta.56 

[33] Mr. Wakefield told Mr. Bennett to tell his girlfriend that they had been playing video games 

and smoking weed with friends. They then went to a friend’s house and spent 20 to 30 minutes 

playing video games and smoking “weed”.57  

5. Statements of Ms. Taypotat 

[34] Ms. Taypotat’s three police statements were admitted pursuant to the principled exception 

to the hearsay rule because she had died by the time of the trial.58 While the defence opposed 

admission on the basis that they were unreliable, the trial judge concluded the statements met the 

threshold reliability test.59  

[35] In her first statement, she explained that the deceased was her drug dealer and that Mr. 

Mitchell and two other people she did not know gave her a ride to the deceased’s house because 

she was “dope sick” and she wanted to buy more drugs.60 She said she was dropped off about a 

                                                 
53 Ibid at P77 L17-36; Reasons for Judgment at P185 L2-4, AR [TAB 14]. 
54 Ibid at P77 L38 – P78 L14; P78 L35-40; Reasons for Judgment at P185 L6-8, AR [TAB 14]. 
55 Ibid at P81 L28-36; P82 L4-6; P83 L24-25; Reasons for Judgment at P185 L12-16, AR [TAB 

14]. 
56 Ibid at P84 L33 – P85 L8; Reasons for Judgment at P185 L17-18, AR [TAB 14]. 
57 Ibid at P85 L10-14; P87 L17-22; Reasons for Judgment at P185 L20-24, AR [TAB 14]. 
58 Ruling on Voir Dire, Trial Transcript at P203 L41 – P204 L3, AR [TAB 15]; Reasons for 

Judgment at P185 L41 – P186 L3, AR [TAB 14]. 
59 R v Khelawon, 2006 SCC 57, [2006] 2 SCR 787. 
60 Exhibit 17: Interview of Crystal Taypotat, January 30, 2013 at P210 L38; P211 L173-177; P211 

L202; P212 L212-225; P217 L507 – P218 L515, AR [TAB 17]; Reasons for Judgment at P186 

L15-29, AR [TAB 14]. 
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block and a half away from the house. When she spoke to the deceased at the door, he was wearing 

jeans but no shirt. She asked for morphine or any type of drug, but he told her he had nothing and 

to come back the next day. When she turned around, she saw two guys in masks walking up the 

driveway.61  

[36] She returned to the vehicle and sat alone in the backseat. Five minutes later, the “white 

kid” came back to the car and sat in the front passenger’s seat, the driver then got into the vehicle 

and sat in the driver’s seat, followed by Mr. Mitchell who sat in the backseat with her.62 During 

the drive to Raymond, the “white kid” said something like, "Is he hurt?"63  

[37] The next day, she heard that the deceased had been killed. She recalled Mr. Mitchell looked 

surprised when he learned the deceased had been killed.64 

[38] Ms. Taypotat gave a second statement while she participated in a re-enactment. She 

described going to the door, asking for drugs and what happened when she returned to the 

vehicle.65  

[39] In the third statement, she described much of the same information but had also watched a 

video of an emotional plea from the deceased’s daughter. During this statement, she added that 

Mr. Wakefield had persistently asked her questions about the deceased, claiming he had asked 

whether he had money; whether he had crack cocaine; and what kind of drugs he had. She also 

said for the first time that Mr. Wakefield asked her these questions after they had parked and before 

she went to the door residence.66 

                                                 
61 Ibid at P213 L281 – P214 L311; P220 L1312-1319; Reasons for Judgment at P186 L31-41, AR 

[TAB 14]. 
62 Ibid at P215 L359-361; P216 L375-406; Reasons for Judgment at P187 L2-6 [TAB 14]. 
63 Ibid at P221 L1619-1621; P222 L1646 – 1648; P223 L1684-1685; Reasons for Judgment at 

P187 L15-16, AR [TAB 14]. 
64 Ibid at P219 L1083-1086; P224 L1827-1830; Reasons for Judgment at P187 L13-15, AR [TAB 

14]. 
65 Exhibit 19 – Interview of Crystal Taypotat Reenactment Part 1 – January 30, 2013, P226 L103-

134, AR [TAB 18]; Exhibit 21 - Interview of Crystal Taypotat Reenactment Part 2 – January 30, 

2013 P227 L1-19, AR [TAB 19]; Reasons for Judgment at P187 L32-36, AR [TAB 14]. 
66 Exhibit 28 – Interview of Crystal Taypotat, January 30, 2013 P228 L42-63, AR [TAB 20]; 

Reasons for Judgment at P187 L40 – P188 L10, AR [TAB 14]. 
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[40]  Ms. Taypotat said the “white kid” was panicking when he got back to the vehicle. She did 

not recall anybody answering him or anything being discussed on the trip to Raymond. She said 

she asked Mr. Mitchell the next day, "What happened to George?" and, "Did you guys hurt 

George?" Mr. Mitchell told her that “Addy” had the knife, and Mr. Mitchell told her he was not 

going to jail for anything he didn’t do.67 

6. Evidence of Mr. Wakefield 

[41] Mr. Wakefield met Mr. Mitchell while in jail. In January 2013, he earned his living selling 

drugs.68 At the time, Mr. Bennett owed Mr. Wakefield drug money and wanted to help him do 

something to pay it off. Mr. Wakefield got a call from Mr. Mitchell, who needed a ride into 

Lethbridge to collect a debt. Mr. Wakefield connected Mr. Mitchell with Mr. Bennett for this 

purpose.69 Mr. Mitchell asked Mr. Wakefield to bring a weapon, so he brought a pocketknife. He 

also picked up Ms. Taypotat in Lethbridge, at Mr. Mitchell’s request.70 

[42] When they got to the deceased’s residence, Mr. Wakefield said all four of them got out of 

the vehicle and went to the house together. Ms. Taypotat and Mr. Mitchell approached the door 

first, talking to the deceased and then Ms. Taypotat left and returned to the vehicle.71  

[43] A verbal confrontation then occurred between Mr. Mitchell and the deceased, who 

slammed the door on Mr. Mitchell. Mr. Bennett and Mr. Wakefield were a few steps back from 

the steps. Mr. Mitchell shouldered the door, pushing it in.72  

                                                 
67 Ibid at P229 L67 – L75; P230 L369 – P231 L373; P231 L385; Reasons for Judgment at P188 

L10-14; P188 L29-33, AR [TAB 14]. 
68 Evidence of Addison Wakefield, Trial Transcript [“Evidence of Addison Wakefield”] at P120 

L1-2; P121 L14-27, AR [TAB 12]; Reasons for Judgment at P189 L18-21, AR [TAB 14]. 
69 Ibid at P122 L4-31; Reasons for Judgment at P189 L24-32, AR [TAB 14]. 
70 Ibid at P126 L22-28; P126 L34-41; Reasons for Judgment at P189 L34-38, AR [TAB 14]. 
71 Ibid at P137 L30-32; P138 L23-24; P139 L1-3; Reasons for Judgment at P190 L12-15, AR 

[TAB 14]. 
72 Ibid at P139 L12-18; P139 L28-32; Reasons for Judgment at P190 L17-20, AR [TAB 14]. 
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[44] The deceased started beating Mr. Mitchell, and all of them ended up in the porch area. Mr. 

Wakefield pulled the deceased off Mr. Mitchell. The deceased went into the house and closed and 

locked the patio door. He yelled at them to get out of his house or he was going to call the cops.73 

[45] Mr. Bennett left the patio and asked Mr. Wakefield to leave with him. Mr. Wakefield gave 

Mr. Bennett the keys and told him to go to the vehicle.74  

[46] Meanwhile, Mr. Mitchell broke the patio door and went into the house, which was dark.75 

Mr. Wakefield testified he went into the house to get Mr. Mitchell.76 He could see Mr. Mitchell on 

the stairs and saw something thrown at him. He saw the deceased on top of Mr. Mitchell beating 

him. Mr. Wakefield pulled the deceased off Mr. Mitchell. As Mr. Wakefield grabbed the deceased, 

the deceased slid off him and Mr. Wakefield could feel blood. Mr. Wakefield panicked and ran 

outside.77 When he got to the vehicle, he took off his bloody hoodie, turned it inside out, and put 

it on the console. Mr. Bennett kept asking Mr. Wakefield if he was okay.78 

[47] Shortly after, Mr. Mitchell returned to the car complaining that Mr. Bennett and Mr. 

Wakefield did not “have his back.”79  

[48] Mr. Bennett showed Mr. Wakefield the knife he had brought with him, and Mr. Wakefield 

told him to throw it out of the window. Mr. Wakefield never saw Mr. Bennett use the knife that 

evening.80 

[49] At Mr. Mitchell’s residence, they changed their clothes and put their bloody clothes in a 

garbage bag. Mr. Wakefield and Mr. Bennett left to return to Magrath about 11:30 PM. They 

                                                 
73 Ibid at P141 L13-32; Reasons for Judgment at P190 L21-24, AR [TAB 14]. 
74 Ibid at P142 L5-18; Reasons for Judgment at P190 L26-28, AR [TAB 14]. 
75 Ibid at P141 L40 – P142 L11; P142 L21-29; Reasons for Judgment at P190 L28-29, AR [TAB 

14]. 
76 Ibid at P142 L17-18; Reasons for Judgment at P190 L29-30, AR [TAB 14]. 
77 Ibid at P143 L11-40; P144 L1-8; Reasons for Judgment at P190 L30-36, AR [TAB 14]. 
78 Ibid at P144 L27-30; P148 L6-10; Reasons for Judgment at P190 L36-39, AR [TAB 14]. 
79 Ibid at P148 L19-22; Reasons for Judgment at P190 L41 – P191 L1, AR [TAB 14]. 
80 Ibid at P148 L34-35; P149 L1; P170 L13-15; Reasons for Judgment at P191 L1-4, AR [TAB 

14]. 
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smoked weed and eventually, Mr. Wakefield dropped Mr. Bennett at his residence. Mr. Bennett 

took the bag of clothes with him.81  

[50] The next day, Mr. Mitchell called him and asked if he had heard the news that George Span 

was dead. Mr. Mitchell said he wanted to get out of Raymond.82 Mr. Wakefield arranged a ride for 

Mr. Mitchell and Ms. Taypotat and a hotel in Lethbridge.83 He later drove them to Fort Macleod 

and to Claresholm.84 Mr. Wakefield paid cash for a room for two nights at the Lazy-J Motel. He 

left Mr. Mitchell and Ms. Taypotat at the hotel and returned to Lethbridge.85 

C. The Trial Decision 

1. Trial Judge’s Assessment of the Evidence 

[51] The trial judge concluded Mr. Wakefield was not a credible witness and did not accept his 

evidence “when it is not corroborated with other evidence heard in this trial. Whether (sic) there 

is a conflict of evidence between the evidence of Addison Wakefield and the witnesses Crystal 

Taypotat and Jessie Bennett, I will accept the later witnesses’ evidence over and above Addison 

Wakefield.” 86 

[52] The trial judge further concluded Ms. Taypotat and Mr. Bennett each fairly described what 

they observed87  

[53] The trial judge found as fact that: 

a. The Appellant recruited Mr. Bennett to help collect money, and in exchange, the 

                                                 
81 Ibid at P150 L5 – P151 L15; P152 L7-9; P152 L17-18; Reasons for Judgment at P191 L6-12, 

AR [TAB 14]. 
82 Ibid at P154 L5; P154 L11-12; P154 L35-39; Reasons for Judgment at P191 L17-21, AR [TAB 

14]. 
83 Ibid at P155 L41 – P156 L7; Reasons for Judgment at P191 L23-26, AR [TAB 14]. 
84 Ibid at P160 L6-8; P160 L37-40; Reasons for Judgment at P191 L31-33, AR [TAB 14]. 
85 Ibid at P160 L40; P161 L31-35; P162 L18-22; Reasons for Judgment at P191 L34-38, AR [TAB 

14]. 
86 Reasons for Judgment P196 L35 – P197 L3, AR [TAB 14]. 
87 Ibid at P197 L21.  
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Appellant would forgive a debt Mr. Bennett owed;88 

b. Mr. Mitchell and Mr. Wakefield were engaged in a joint enterprise to commit either 

robbery or an act of intimidation;89 

c. Mr. Wakefield brought a weapon and extra help from Mr. Bennett;90 

d. At the residence, Mr. Mitchell took the lead;91 

e. Mr. Mitchell broke down the door to the deceased’s residence;92 

f. Mr. Mitchell entered the residence against the owner’s protest;93 

g. Mr. Mitchell engaged in a physical confrontation with the deceased;94 and 

h. “A knife was used in a very violent fashion. The wounds were not defensive-type 

wounds. They can only be interpreted as resulting from an aggressive, violent, and 

vicious attack. Was the whole purpose of this enterprise to collect a debt or perform 

a robbery? The fact that nothing was taken appears to contradict that scenario or 

thesis. Was it an intimation ploy?”95  

[54] The trial judge did not find that Mr. Wakefield was the “stabber” or directly caused the 

fatal wounds to the deceased. 

 

 

 

                                                 
88 Ibid at P197 L39 – P198 L1; Evidence of Jessie Bennett at P42 L33 – P43 L5; P43 L10-13; P94 

L22-24, AR [TAB 9]; Evidence of Addison Wakefield at P122 L4-31, AR [TAB 12]. 
89 Ibid at P199 L27-29. 
90 Ibid at P198 L12-13; Evidence of Addison Wakefield at P122 L4-31; P126 L34-41, AR [TAB 

12]. 
91 Ibid at P198 L16. 
92 Ibid at P198 L17; Evidence of Jessie Bennett at P59 L38 – P60 L2, AR [TAB 9]; Evidence of 

Addison Wakefield at P141 L40 – P142 L2, AR [TAB 12]. 
93 Ibid at P198 L17; Evidence of Jessie Bennett at P60 L7-39, AR [TAB 9]. 
94 Ibid at P198 L18; Evidence of Jessie Bennett at P62 L14-20, AR [TAB 9]. 
95 Ibid at P198 L18-22. 
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2. Trial Judge’s Statement of Legal Principles 

[55] The trial judge began his reasons reciting s. 229(a) and (b) of the Criminal Code - the 

definition of culpable homicide, and then went on to read s. 230 of the Criminal Code “murder in 

the commission of the offences” in its entirety.96 The trial judge did not refer to the fact it was 

found unconstitutional nearly 30 years ago.97  

[56] The trial judge also referred to s. 21(2) of the Criminal Code and that “each of them who 

knew or ought to have known that the commission of the offence would be a probable consequence 

of carrying out the common purpose is a party to that offence.”98 The trial judge said nothing to 

clarify that the objective standard “ought to have known”, was inoperative for the offence of 

murder, which requires subjective foresight of death. 

[57] Further, in setting out what the Crown must prove beyond a reasonable doubt the trial judge 

stated: 

The Crown must also establish that the accuseds either acted jointly or as co-

perpetrators or that one as a principle [sic] and the other as a party and that he aided, 

abetted or counseled the other in the commission of the unlawful act. Also, the 

Crown must establish that the unlawful act caused the death of George Span and 

that the accuseds meant to cause the death or meant to cause bodily harm such that 

they knew that it would likely cause George Span’s death or were reckless about 

whether it caused his death.99 [Emphasis added] 

[58] In the next paragraph the trial judge found it was clear that the stab wounds caused the 

deceased’s death and the “perpetrator of the stabbing and any party to the stabbing given the 

severity of the wounds would have known or expected that death would result.”100 There was no 

other assessment of the intent for murder in the balance of the reasons for judgment. 

 

                                                 
96 Ibid at P180 L5-24. 
97 Martineau, supra note 10. 
98 Reasons for Judgment at P180 L40 – P181 L7, AR [TAB 14] [Emphasis added]. 
99 Ibid at P181 L15-20. 
100 Ibid at P181 L22-26 
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3. Trial Judge’s Reasoning for Convicting the Appellant of Murder 

[59] Ultimately, the trial judge determined the Appellant and Mr. Mitchell “acted as co-

perpetrators in that they had agreed in advance to carry out certain actions in relation to George 

Span.”101 Despite the trial judge being unclear whether this was “a simple robbery or an act of 

intimidation”, he was satisfied it was “clear in this Court’s view that the two participated in this 

action together.”102  

[60] This became the trial judge’s primary focus, stating “individuals who act together in a 

criminal activity can be held liable for their combined actions” and there is no requirement for the 

trier of fact to decide which accused actually struck the fatal blow.103 The trial judge relied on his 

finding the Appellant and Mr. Mitchell participated in the underlying offence of robbery or act of 

intimidation as proof of both the actus reus and the mens rea for murder. 

[61] The trial judge added if his conclusion the accused acted as co-perpetrators was incorrect, 

it was still “clear that one of the accused was the principal offender and the other was acting as 

party falling under the terms of Section 21 of the Criminal Code.”104  

[62] The trial judge did not determine whether Mr. Wakefield or Mr. Mitchell was the 

“principal”; nor did he determine which accused stabbed the deceased. 

D. Appeal to the Alberta Court of Appeal  

[63] The conviction was appealed on two grounds. 

[64] First, that the trial judge failed to consider whether the Crown proved beyond a reasonable 

doubt the Appellant had the requisite mens rea for murder. Specifically, the Appellant argued the 

trial judge erred in law by concluding proof the Appellant and Mr. Mitchell “had agreed to carry 

out certain actions in relation to George Span” and were engaged in a joint enterprise for either 

robbery or an act of intimidation established the two were culpable as “co-perpetrators” for the 

                                                 
101 Ibid at P199 L25-26. 
102 Ibid at P199 L27-29. 
103 Ibid at P199 L31 – P805 L1, citing R v Ball, 2011 BCCA 11, [2011] BCJ No 39 [Ball]. 
104 Ibid at P200 L8-11. 
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offence of murder.105 Additionally, the Appellant argued the trial judge erred in law by failing to 

consider the requisite mens rea for murder with the Appellant as a party under s. 21(1)(b) or (c) of 

the Criminal Code.106 

[65] Second, the Appellant argued that the trial judge erred in law by failing to consider whether 

the Appellant was guilty of manslaughter. 

1. Reasons for the Majority of the Court of Appeal 

[66] On the first ground, the Majority was troubled by the trial judge’s failure to appreciate 

proof of a shared intent to commit either robbery or an act of intimidation was not sufficient to 

support a conviction for murder. The Majority stated: “the trial judge overlooked a critical factor 

underpinning” the concept of culpability for the acts of other co-perpetrators: “both individuals 

must first be found to have the requisite intent.”107 

[67] Specifically, the Majority found that to convict either accused as co-perpetrators, the trial 

judge was required to find that the specific accused “participated and assisted the other while 

knowing murder was a possible consequence”, a finding which the trial judge did not make.108  

[68] The Majority acknowledged the trial judge did not address “the critical question”: “whether 

both accused executed their unlawful plan with the requisite intent to cause death pursuant to s. 

229(a)(ii)”. They found the answer, as it related to the ‘non-stabber,’ “was not obvious.”109  

[69] Further, the Majority emphasized this “significant oversight” was not remedied by the trial 

judge’s reference to the Crown’s scenarios because of his “fatal omission” to identify the evidence 

he relied upon to prove each defendant went to the deceased’s house “intending to kill the victim 

or knowing that that was a probable consequence of the attempt to collect a drug debt.”110 

                                                 
105 Court of Appeal Judgment at para 15, AR [TAB 3]. 
106 Ibid. 
107 Ibid at paras 21-22; Young, supra note 6; Laliberty, supra note 6. 
108 Ibid at para 24. 
109 Ibid at para 27. 
110 Ibid at paras 27-28. 
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However, they stated that this failure to identify evidence was only fatal to the conviction of the 

individual who did not commit the stabbing – in their view – Mr. Mitchell.111 

[70] The Majority rejected the Appellant's position it was not established beyond a reasonable 

doubt that the Appellant was the person who did the stabbing.112 Because the trial judge accepted 

Mr. Bennett's evidence that the Appellant emerged from the victim's house and said he stabbed the 

deceased - that fact had been proven. 113  The Majority determined it was “well founded in 

evidence” to conclude the Appellant stabbed the deceased because “there was no credible evidence 

that Bennett or Mitchell, the only other two people present at the time, had a knife or that either of 

them also stabbed the deceased.”114  

[71] Recognizing the trial judge did not expressly find the Appellant was the stabber, the 

Majority found the legal errors in the trial judge’s analysis did not impact on the Appellant’s 

conviction for murder because it was clear to them the Appellant inflicted the stab wounds.115 

[72] The Majority agreed a murder conviction requires a finding “he inflicted bodily harm that 

he knew was likely to cause death and was reckless whether death ensued.”116 However, because 

they were satisfied in finding the Appellant was the “stabber”, they concluded the trial judge was 

not required to “consider whether the Appellant was guilty only of manslaughter” because of the 

severity, location, and number of stab wounds.117  As a result, the Majority agreed the trial judge’s 

conclusion that “the perpetrator of the stabbing and any party to the stabbing given the severity of 

the wounds would have known or expected that death would result” was sufficient to support the 

murder conviction. 118  

                                                 
111 Ibid at para 28. 
112 Ibid at para 29. 
113 Ibid. 
114 Ibid. 
115 Ibid at para 32. 
116 Ibid at para 30. 
117 Ibid at para 34. 
118 Ibid at paras 33-34. 
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[73] With respect to the trial judge’s reference to the constitutionally infirm s. 230 of the 

Criminal Code, the Majority concluded it did not influence the result of the verdict because the 

trial judge did not refer to it later in his judgment “or appear to rely on it.”119  

[74] Similarly, the Majority agreed the trial judge’s misstatement of s. 229(a)(ii) as proof of 

murder by bodily harm the accused knew were likely to cause death or were reckless about whether 

it caused death lowered the standard of proof. However, they rejected that this was an “erroneous 

understanding of the law that factored into the final decision” because the trial judge recited the 

provision correctly on two other occasions, both counsel referred to it correctly in closing 

submissions, and it was correctly referred to in Crown counsel's written submissions.120  

[75] In response to the Dissent’s comments about the instrument used being a “pocket knife”, 

the Majority reiterated that only the Appellant testified to this and that the trial judge “totally 

disbelieved” the Appellant’s uncorroborated testimony. 121  The Majority also pointed to the 

description of the wounds provided by the medical examiner to further support their position 

regarding the particular weapon used.122 

2. Reasons of the Dissent of the Court of Appeal  

[76] The Dissent identified the central issue was whether the trial judge properly considered the 

“three essential components” of s. 229(a)(ii) of the Criminal Code: subjective intent to cause 

bodily harm, subjective knowledge that the bodily harm would likely be fatal, and recklessness 

whether the deceased lived or died.123 In finding the trial judge failed to properly analyze these 

essential components, the Dissent emphasized one cannot substitute a proper and careful mens rea 

analysis as commanded by s. 229(a)(ii) with “reliance upon joint enterprise by co-perpetrators to 

commit an underlying offence on the basis of a ‘vague and ambiguous plan’ whose ‘ultimate 

purpose [was] unclear’.”124 

                                                 
119 Ibid at para 17. 
120 Ibid at para 18. 
121 Ibid at para 35. 
122 Ibid at para 36. 
123 Ibid at para 39. 
124 Ibid at para 58. 
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[77] The trial judge’s Reasons for Conviction focus on the issue of joint enterprise with little or 

no consideration of whether intent for murder was established beyond a reasonable doubt.125 

[78] Further, the Dissent disagreed with the trial judge that the six scenarios identified by Crown 

counsel were all supportive of a finding that the Appellant committed second-degree murder.126 

Specifically, he stated it was “apparent” that a conviction for second degree murder would not be 

available for the following scenario accepted by the trial judge: 

The fourth scenario […] is Addison Wakefield enters the fray not realizing the 

extent of Michael Mitchell’s involvement but enters the home to assist Michael 

Mitchell in the beating.127 

[79] Unlike the Majority, the Dissent was not satisfied the trial judge’s comment: “It’s also clear 

that the perpetrator of the stabbing and any party to the stabbing given the severity of the wounds 

would have known or expected that death would result” constituted sufficient or proper analysis 

of culpability for murder pursuant to s. 229(a)(ii).128 

[80] Although the Dissent agreed there was no doubt the Appellant intended to cause the victim 

bodily harm,129 it was an error to “confuse a finding of intention to cause bodily harm with an 

‘assumption’ of foreseeability of death.”130 The language of “would have known or expected that 

death would result”  “is an objective test that infers subjective knowledge in reliance upon the 

tenuous position that everyone who stabs another in the leg with a pocket knife ‘knows or expects 

that death would result’.”131 

[81] Reiterating that the requisite mens rea was whether “the Appellant knew that the bodily 

harm he inflicted would likely be fatal and was reckless whether the deceased lived or died”,132 it 

                                                 
125 Ibid at para 50. 
126 Ibid at para 44. 
127 Ibid at paras 40 and 44. 
128 Ibid at para 47-48. 
129 Ibid at para 57. 
130 Ibid at para 60. 
131 Ibid at para 47-48. 
132 Ibid at para 61. 

 



 

21 

was clear to the Dissent the trial judge had provided “scant attention” to assessing whether it had 

been established beyond a reasonable doubt.133  

[82] The Dissent concluded the trial judge erred in failing to carefully consider all the evidence, 

including evidence that pointed away from the inference the Appellant had the subjective intent to 

commit murder.134 That evidence included the uncontroverted evidence that Mr. Mitchell took the 

lead in attacking the deceased, the Appellant only intervened after learning Mr. Mitchell was being 

attacked, and the weapon was a pocket knife, which was not inconsistent with the medical 

examiner’s evidence.135  

[83] The Dissent further disagreed with the Majority in relation to both the inclusion of s. 230 

of the Criminal Code and the incorrect recitation of s. 229(a)(ii) of the Criminal Code. On this 

issue, the Dissent was concerned that a murder conviction was being upheld “on the basis that the 

trial judge correctly articulated the relevant provision of the Criminal Code 50% of the time”,136 

particularly in the absence of a proper s. 229(a)(ii) analysis. “Had such an analysis been 

undertaken, it would have been fatally tainted by these additional errors.”137 The Dissent would 

have ordered a new trial. 

PART II – QUESTION IN ISSUE 

[84] The trial judge erred in law failing to properly address the actus reus and the mens rea of 

the offence in reliance upon s. 229(a)(ii) of the Criminal Code. 

PART III – STATEMENT OF ARGUMENT 

[85] The Majority held no new trial was required despite agreeing that the trial judge erred in 

his finding that mens rea for a joint enterprise for robbery or intimidation was sufficient to support 

a conviction for murder, failing to make any findings that Mr. Wakefield performed any actions 

which caused the death, failing to make any findings that Mr. Wakefield had the subjective 

                                                 
133 Ibid. 
134 Ibid at paras 56-57. 
135 Ibid at paras 53 and 55; Evidence of Jessie Bennett at P60 L38 - P61 L13; P66 L37 – P67 L3, 

AR [TAB 9]; Evidence of Addison Wakefield P142 L5 – 22; P166 L21 – 24; P169 L27-28, AR 

[TAB 12]; Evidence of Tera Jones at P102 L4-20, AR [TAB 10]. 
136 Ibid at para 65. 
137 Ibid at para 66. 
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intention for murder, referring to a provision that has been unconstitutional for decades as a 

possible path to conviction, failing to make clear which (if any) of the Crown theories of culpability 

he accepted and so making the legal path to conviction opaque, misstating the required mens rea 

for murder under s 229(a)(ii) of the Criminal Code to include an objective mental state towards 

death, failing to consider whether Mr. Wakefield had the subjective mens rea towards death that s 

229(a)(ii) of the Criminal Code requires.   

[86] To overcome these errors and determine the conviction should stand, the Majority made 

findings of fact not articulated by the trial judge, drew inferences beyond those drawn by the trial 

judge and weighed and evaluated the evidence in a manner impermissible for a reviewing Court. 

Because the errors by the trial judge must be understood to make clear why the Majority erred in 

dismissing them, they are outlined clearly below. 

[87] For the reasons of both the Majority and the Dissent, the trial judge erred in law by: 

a) Relying on an erroneous presumption “that culpability for second degree murder 

under s. 229(a)(ii) flows inexorably from joint enterprise to commit an underlying 

offence by co-perpetrators”;138 

b) As such, the trial judge failed to properly consider whether the Appellant and Mr. 

Mitchell were co-perpetrators in the offence of murder (the actus reus of the offence); 

and 

c) The trial judge never addressed the critical question of whether the Crown had proven 

beyond a reasonable doubt the Appellant had the requisite specific intent under s. 

229(a)(ii) to be convicted of murder. 

[88] The Appellant asserts (as found by the Dissent) these critical errors must result in the 

granting of this appeal. 

                                                 
138 Ibid at para 44. 
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A. Error in Finding Co-Perpetrator for Robbery or Intimidation is Proof of Murder 

[89] The Court of Appeal was unanimous in concluding the trial judge erred in finding mere 

proof Mr. Mitchell and the Appellant were co-perpetrators in a joint enterprise for robbery or 

intimidation (the underlying offence) was sufficient to support a conviction for murder.139  

[90] The requirements for liability as co-perpetrators, also referred to in case law as “co-

principals”, “joint-principals”, or “joint-perpetrators” is codified by s. 21(1)(a) of the Criminal 

Code. In order for an individual to be liable for the acts of another, the Crown must prove beyond 

a reasonable doubt that (a) both individuals directly participated in the acts that caused the 

deceased’s death (the actus reus) and (b) did so with the requisite intent for murder (the mens 

rea).140 

[91] The trial judge’s conclusion that liability for the joint enterprise of a robbery or act of 

intimidation was equivalent to liability for murder was an error. 141The law is clear, a murder 

conviction constitutionally requires proof of subjective mens rea; proof of an intention to commit 

a robbery or an act of intimidation is insufficient.  

[92] That Mr. Mitchell and the Appellant “agreed in advance to carry out certain actions in 

relation to George Span” does not make them “co-perpetrators” in murder. The erroneous thinking 

that proof of a joint enterprise for the underlying offence was sufficient to prove culpability as co-

principals for murder resulted the trial judge making no finding regarding the Appellant’s direct 

participation in the acts that caused the deceased’s death which was necessary to establish 

culpability as a co-principal of a murder. 

                                                 
139 Ibid at paras 19 – 24 and 45, 50; R v Kent, [1986] M.J. No. 239, (1986), 40 Man R (2d) (MBCA). 
140 Ball, supra note 103 at paras 23-25; R v Elder, 2015 ABCA 126, [2015] AJ No 351 at para 17 

citing R v Macklin Murphy (1838), 2 Lewin 225; Thatcher, supra note 3 at paras 68-70; R v Mena, 

[1987] OJ No 392, 20 OAC 50 (ONCA) at 314-315; R v McMaster, [1996] 1 SCR 740, [1996] 

SCJ No 31 (SCC) at para 33; R v Forknall, 2003 BCCA 43, [2003] BCJ No 108 at paras 54-57; R 

v H(LI), 2003 MBCA 97, 176 CCC (3d) 526  at para 22; R v Magoon, 2016 ABCA 412, [2016] 

AJ No 1349 at paras 84 and 85. 
141 Reasons for Judgment P199 L25-29, AR [TAB 14]. 
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[93] The erroneous finding was further undermined by the trial judge omitting to correctly 

consider whether the Crown proved beyond a reasonable doubt the Appellant had the necessary 

specific intent for murder. To convict Mr. Wakefield, the trial judge was required to be satisfied 

the Crown proved beyond a reasonable doubt he had the necessary specific intent for murder. 

[94] As all members of the Court agreed, the trial judge’s failure to address the “critical question 

- whether both accused executed their plan with the intent to cause death pursuant to s. 229(a)(ii)” 

- was a “significant oversight”.142 Mr. Mitchell and the Appellant’s shared intent to commit a 

robbery or act of intimidation was not sufficient to prove their intent for murder. It was not obvious 

both men participated in the underlying offences with the knowledge or intention the deceased 

would be stabbed or fatally injured.143 

[95] By finding both Mr. Mitchell and the Appellant guilty of murder because “the blow of one 

is, in law, the blow of all of them”, 144  the trial judge failed to consider whether both men 

participated in the underlying offences with the knowledge or intention the deceased would be 

fatally injured.145  

[96] The trial judge never found as a fact that the Appellant participated and assisted in the joint 

enterprise of robbery or intimidation while knowing murder was a probable consequence. 

Therefore, the trial judge could not convict the Appellant of murder based on his participation as 

a co-perpetrator of the underlying offences.146 

[97] This is an error of law on the key issue going to the trial judge’s finding of the Appellant’s 

culpability for murder. The error attracts appellate remedy under both s. 686(1)(a)(ii) and 

686(1)(a)(iii) of the Criminal Code147 because of the significance of the error to fundamental right 

to a fair trial and to be convicted of murder on nothing short of proof of subjective intent for 

murder. 

                                                 
142 Court of Appeal Judgment at para 27, AR [TAB 3]. 
143 Ibid at paras 19-21; Young, supra note 6; Laliberty, supra note 6. 
144 Ibid at para 21; Reasons for Judgment at P200 L3-4, AR [TAB 14]. 
145 Ibid at para 19-22. 
146 Ibid at para 24. 
147 Section 686(1)(a)(ii) and (iii) Criminal Code, (R.S.C., 1985, c. C-46) [Criminal Code]. 
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B. The Trial Judge’s Failure to Properly Address the Mens Rea for Murder  

[98] In the absence of any evidence the Appellant meant to cause the deceased’s death, the only 

way the Appellant could be convicted of murder is through proof he meant to cause bodily harm 

that he knew was likely to cause death, and he was reckless as to whether death ensued or not.148 

The three components to intent pursuant to s. 229(a)(ii) of the Criminal Code are:  

1) intention to cause bodily harm;  

2) knowledge that the bodily harm will probably be fatal; and  

3) recklessness whether the victim dies or lives.149  

[99] The trial judge erred both in the articulation of the provision and in failing to properly 

consider specifically whether the Appellant held such a subjective intent. 

1. Erroneous Statement of the Law on Intent 

[100] Under the portion of the trial judge’s reasons: “The Criminal Code Provisions and the 

Elements of the Offence”, the trial judge incorrectly stated the intent requirement as proof “the 

accuseds meant to cause the death or meant to cause bodily harm such that they knew that it would 

likely cause George Span’s death or were reckless about whether it caused his death”.150 Following 

this statement, the trial judge said: 

It is clear to this Court and beyond doubt that the break and enter of George Span’s 

residence and the stabbing are unlawful acts. It’s also clear that the latter act caused 

the death of George Span. It’s also clear that the perpetrator of the stabbing and any 

party to the stabbing given the severity of the wounds would have known or 

expected that death would result.151 [Emphasis added] 

[101] There is no dispute between the Majority and the Dissent the trial judge’s disjunctive 

misstatement of the elements of s. 229(a)(ii) is significant, in that it suggests a lower standard of 

proof.152 However, the Majority concluded the trial judge simply misspoke and the statement was 

                                                 
148 Ibid section 229(a)(ii). 
149 R v Moo (KS), 2009 ONCA 645, [2009] O.J. No. 3706 at para 45. 
150 Reasons for Judgment at P181 L18-29, AR [TAB 14] [Emphasis added]. 
151 Ibid at P181 L22-26.  
152 Court of Appeal Judgment at para 18, AR [TAB 3]. 
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not a demonstration of an erroneous understanding of the law because the trial judge correctly 

stated the principle at two other times in the written judgment and counsel had correctly referred 

to the law in their submissions.153 

[102] Similarly, the Majority dismissed the inclusion of s. 230 of the Criminal Code in his 

reasons for judgment, despite the section having been struck as constitutionally infirm, on the basis 

he only referred to it once and did not appear to have relied on it.154 

[103] This Court cannot have any comfort these erroneous statements were simply misstatements 

of the trial judge, given the other errors in the reasons. Cumulatively they establish the trial judge 

did not simply misspeak about the law, he made serious and repeated errors of law on issues critical 

to the proper determination of the culpability for murder. The principles of fundamental justice 

constitutionally require proof beyond a reasonable doubt of subjective foresight of death in order 

to sustain a conviction of a principal for murder.155  Both the s. 230 and s. 229(a)(ii) errors 

undermine this requirement and as such are significant errors. 

[104] As explained by the Dissent, little solace can be found in a trial judge articulating the 

correct and relevant provisions 50% of the time, especially “in light of the failure of the trial 

reasons to appreciate that mere proof of a shared intent to commit an underlying offence is 

insufficient to support a conviction for second degree murder.”156 

[105] Further, the correctness and thoroughness of counsel submissions does not address the 

concern raised. Indeed, the fact counsel made submissions which were correct in law did not 

prevent the trial judge from falling into error in his statements of the law, or his analysis of both 

culpability for murder as co-perpetrators and as aiders or abettors.  

[106] While the trial judge did not expressly state he was relying on s. 230 or a disjunctive 

interpretation of s. 229(a)(ii), his reasons when considered as a whole raise a real concern that he 

relied on the lower standard of proof in convicting the Appellant. The cumulative effect of the 

reference to s. 230 as an available avenue to conviction, the reference to disjunctive requirement 

for knowledge and recklessness in s. 229(a)(ii), the conclusion the perpetrator and the party to the 

                                                 
153 Ibid at para 18. 
154 Ibid at para 17 
155 R v Sit, [1991] 3 SCR 124, [1991] SCJ No 72 (SCC) at para 8. 
156 Ibid at paras 65-66; Young, supra note 6; Laliberty, supra note 6. 
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stabbing “would have known or expected” death to result all indicate the trial judge failed to assess 

whether the Appellant had the necessary subjective intent for murder.  

[107] Also problematic is the trial judge’s reference to s. 21(2) stating “where two or more 

persons form an intention in common to carry out an unlawful purpose and to assist each other 

therein and any one of them in carrying out the common purpose commits an offence, each of them 

who knew or ought to have known that the commission of the offence would be a probable 

consequence of carrying out the common purpose is a party to that offence.”  

[108] The words “or ought to have known” do not apply when considering whether an accused 

is a party to murder, because a conviction for murder constitutionally requires that foresight of the 

consequences be subjective.157 The trial judge’s reasons suggest he found Mr. Wakefield culpable 

for murder on the basis of what the Appellant “ought to have known.” 

[109] When reading the reasons as a whole, and considering the totality of the trial judge’s errors, 

there is a real concern the Appellant was convicted on an objective assessment of intent. 

2. Erroneous Application of the Law on Intent 

[110] Understanding s. 229(a)(ii) is only a slight relaxation in proof of the mens rea for murder, 

it is the Crown’s onus to establish the Appellant at the time of the commission of the offence had 

a conscious awareness of the likelihood of death. Proof of foreseeability of a danger of death is 

insufficient.158 

[111] The Crown must then further prove the Appellant was reckless as to whether the deceased 

lived or died. 

[112] As the Dissent correctly identified, the reasons of the trial judge “confuse a finding of 

intention to cause bodily harm with an ‘assumption’ of foreseeability of death. Moreover, the trial 

judge’s review of the evidence did not bring into clear focus the critical question raised by s. 

                                                 
157 R v Logan, [1990] 2 SCR 731, [1990] SCJ No 89 (SCC) at para 34; R v Jackson (1991) 68 CCC 

(3d) 385, 9CR (4th) 57 (ONCA) aff’d [1993] 4 SCR 53, 109 DLR (4th) 318.  
158 Court of Appeal Judgment at paras 59-60, AR [TAB 3]; R v Cooper, [1993] 1 SCR 146, [1993] 

SCJ No 8 (SCC) at p 155. 
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229(a)(ii), namely, what did the appellant know and foresee at the time he assaulted the deceased 

(Cooper at pg. 154).”159 

[113] The trial judge never considered the Appellant’s intention or knowledge independent of 

Mr. Mitchell’s knowledge or intention. The critical question was never asked or properly 

considered: whether the Appellant meant to cause the deceased bodily harm that he knew at the 

time was so dangerous and serious that he knew it was likely to kill the deceased and proceeded 

despite his knowledge of that risk.  

[114] The likelihood the trial judge failed to apply a subjective standard of specific intent is also 

illustrated in his reasoning in the alternative that Mr. Mitchell and the Appellant were liable as 

parties to the offence under s. 21(1)(b) or (c) of the Criminal Code.160 In finding liability as parties, 

the trial judge failed to identify that the Crown must prove beyond a reasonable doubt both that: 

(a) the Appellant knew Mr. Mitchell intended to cause the death of the deceased; and (b) the 

Appellant intended to assist, encourage, or promote Mr. Mitchell to cause the death of the 

deceased.161  

[115] The trial judge specifically made no finding as to who was the principal and who was the 

aider or abettor in his statement: “it is clear that one of the accused was the principal offender and 

the other was acting as a party falling under the terms of Section 21 of the Criminal Code.”162 

Therefore, the failure of the trial judge to advert his mind to whether the Appellant knew Mr. 

Mitchell had the requisite intent for murder and acted with the intention of assisting Mr. Mitchell 

to commit the murder creates another real risk the Appellant’s murder conviction rests on a 

standard short of proof beyond a reasonable doubt of subjective intent. 

[116] The Majority acknowledged the alternative mode of culpability as a party suffered from 

the same reasoning problem as with the co-perpetrator reasoning: “the trial judge could not find 

him guilty of murder on that basis without first finding the accused in question knew the victim 

                                                 
159 Ibid at para 60; Cooper, supra note 158 at p 154. 
160 Reasons for Judgment at P200 L6-11, AR [TAB 14]. 
161 R v Briscoe, 2010 SCC 13, [2019] 1 SCR 411 at paras 14-18. 
162 Reasons for Judgment P200 L8-11, AR [TAB 14]. 
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would be fatally assaulted, and participated with the intention that that would occur.” Again, the 

trial judge did not address this question.163 

[117] As the Dissent explained, there is concern where the Crown presented multiple scenarios 

to arrive at guilt and the reasons are not clear on what facts the trial judge or which scenario the 

trial judge found to convict, especially when at least one of the scenarios would not support a 

conviction for second degree murder against the Appellant.164 

[118] Assessment of intent under s. 229(a)(ii) is addressed in one sentence in the reasons for 

judgment: “It is clear that the perpetrator of the stabbing and any party to the stabbing given the 

severity of the wounds would have known or expected that death would result.”165 The Dissent 

correctly identified this language suggests an application of “an objective test that infers subjective 

knowledge in reliance upon the tenuous proposition that everyone who stab another in the legs 

with a pocket knife ‘knows or expects that death would result’.”166 

[119] As the Majority identified, “[i]t was not obvious that both men participated in the 

underlying offences with the knowledge or intention that the victim would be stabbed or fatally 

injured”167 and the trial judge did not make a finding.168  

[120] Absent in the reasons is consideration of whether the Crown proved beyond a reasonable 

doubt the Appellant had the requisite subjective knowledge that the bodily harm that resulted 

would likely be fatal and was reckless whether the deceased lived or died.169 

[121] Express in the reasons is a failure to properly state the correct and relevant law and 

erroneous analysis of the principles which demonstrate the failure of the trial judge to put his mind 

to the specific subjective intent of the Appellant when arriving at a conviction for murder. 

                                                 
163 Court of Appeal Judgment at para 26, AR [TAB 3] citing R v Kirkness, [1990] 3 SCR 74, 60 

CCC (3d) 97 (SCC); R v Yu (1998), 122 CCC (3d) 353, 102 BCAC 265. 
164 Ibid at paras 43-44. 
165 Reasons for Judgment at P181 L24-26, AR [TAB 14] [Emphasis added]. 
166 Court of Appeal Judgment at para 48, AR [TAB 3]. 
167 Ibid at para 21. 
168 Ibid at para 24. 
169 Ibid at para 48. 
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[122] Further absent is consideration of the evidence which points away from the inference the 

Appellant knew the bodily harm inflicted would likely cause death and was reckless whether the 

deceased lived or died. The lack of analysis is due to the trial judge’s erroneous focus on the issue 

of joint enterprise for the underlying offence.170 

C. The Errors Demand Appellate Intervention 

[123] The Majority concluded the errors in finding culpability based on the Appellant being a 

co-perpetrator for the underlying offences and the failure to properly consider proof of specific 

intent for murder as a party to the offence did not attract appellate intervention because the 

Majority found the Appellant was the “stabber.” The Appellant asserts the Majority overstepped 

proper appellate authority by making findings of fact the trial judge himself could not make on the 

evidence at trial.  

[124] After summarizing the evidence and addressing credibility, the trial judge made his 

findings of fact.171 Of particular note is the trial judge’s finding Mr. Mitchell took the lead at the 

deceased’s residence: he approached the door first, broke down the door, entered against the 

deceased’s protests, and engaged in a physical confrontation with the deceased. The trial judge 

then noted: “[a] knife was used in a very violent fashion.”172 There is no finding the knife was used 

by the Appellant. In fact, all the references up to that point regarding steps taken at the deceased’s 

residence addressed Mr. Mitchell’s actions, not the Appellant’s. 

[125] The Majority’s substitution of a finding the Appellant was the stabber is also contrary to 

express finding the Appellant and Mr. Mitchell were parties to the offence under s. 21(b) or (c). 

Here again, the trial judge made no finding outlining whom, between the Appellant or Mr. Mitchell 

was the principal, and which was the aider or abettor.173 

[126] The reasons for judgment demonstrate the trial judge was not capable of determining on 

the standard of proof beyond a reasonable doubt that the Appellant was the stabber. If he could, he 

                                                 
170 Ibid at para 50. 
171 Reasons for Judgment at P198 L31 – P198 L22, AR [TAB 14]. 
172 Ibid at P198 L16-22; Court of Appeal Judgment at para 5, AR [TAB 3]. 
173 Ibid at P200 L6-11. 
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would have identified at both these points in the reasons that the Appellant used the knife in a very 

violent fashion and the Appellant was the principal and Mr. Mitchell was the aider or abettor. 

[127] It was outside of the role of appellate authority to make a finding of fact the trial judge 

expressly did not make to justify denying appellate intervention.  

[128] Further, the Majority’s finding there was no credible evidence that Mr. Bennett or Mr. 

Mitchell stabbed the deceased and “the conclusion that it was the appellant who inflicted the stab 

wounds is well founded in the evidence,” 174  demonstrates the improper reassessment of the 

evidence and subtly shifts the onus to the Appellant to prove that someone else was the stabber. 

[129] As the Dissent properly notes, proper analysis of proof of intent pursuant to s. 229(a)(ii) 

requires consideration of the whole of the evidence, including that which points away from the 

inference of intent.175 Such evidence includes the use of a pocket knife, the wounds being to the 

legs “rather than in the chest, the stomach, or the neck”.176 It was the role of the trial judge to 

properly assess the evidence to determine whether the Appellant “saw death as a consequence of 

his actions at the time of his unlawful act.”177 

[130] The trial judge’s inference of intent based on the seriousness of the injuries is not entitled 

to deference in light of his failure to engage in the mens rea analysis that s. 229(a)(ii) requires and 

the significant error in finding culpability based on proof of a joint enterprise to commit robbery 

or an act of intimidation.  As the Dissent identified, “the reasons confuse the finding of intention 

to cause bodily harm with an ‘assumption’ of foreseeability of death” and the review of evidence 

did not focus on the key issue of what the Appellant knew and foresaw at the time of the assault.178 

[131] After identifying errors in law and legal reasoning on key issues of the actus reus and mens 

rea, the Majority had no option but to provide appellate remedy and order a new trial.  

                                                 
174 Court of Appeal Judgment at para 29, AR [TAB 3]. 
175 Ibid at para 57 citing R v Kahnapace, 2013 BCCA 45, [2013] BCJ No 296. 
176 Ibid at para 56. 
177 Ibid at para 57. 
178 Ibid at para 60. 

 



 

32 

[132] An error does not have to contain an element of unfairness or prejudice to an accused in 

order to constitute an error of law under s. 686(1)(a)(ii) of the Criminal Code.179 Any analysis 

regarding the extent of prejudice to the accused is reserved for the curative proviso analysis under 

s. 686(1)(b)(iii) of the Criminal Code180 where the burden is appropriately placed on the Crown to 

satisfy the appellate court that “despite the error no substantial wrong or miscarriage of justice has 

occurred.”181 

[133] Further, an appellate court cannot apply the curative proviso under s. 686(1)(b)(iii) on its 

own motion, proprio motu, and to do so constitutes an error of law.182  

[134] In the instant case, the Crown Respondent did not argue the errors could be saved by the 

curative proviso under s. 686(1)(b)(iii) of the Criminal Code, nor did the Majority expressly rely 

on that provision. The Majority erred in law by engaging in an assessment of the effect of the 

errors on the judgment and the prejudice to the accused without the issue being raised by the Crown 

Respondent and without putting the burden on the Crown Respondent to establish no substantial 

wrong or miscarriage of justice.183 

[135] In denying appellate relief, the Majority failed to appreciate the significance of these errors 

which deprived the Appellant of a proper assessment of whether he had the subjective intent for 

murder that is essential to the fundamental principles of justice and is inextricably linked to fair 

trial interests. Where the errors of law result in the denial of a fair trial to an accused, the errors 

also constitute a miscarriage of justice and the curative proviso has no application.184 Errors of law 

contributing to a miscarriage of justice can only be cured by remedial appellate intervention. 

                                                 
179 Section 686(1)(a)(ii) Criminal Code, supra note 147. 
180 Ibid at section 686(1)(b)(iii). 
181 R v Khan, [2001] 3 SCR 823, 2001 SCC 86 at paras 20, 22 and 23. 
182 R v Pétel, [1994] 1 SCR 3, [1994] SCJ No 1 (SCC) at para 31; R v G(P), 2017 ONCA 351, 138 

OR (3d) 343 at paras 13, 14 and 16. 
183 R v Van, 2009 SCC 22, [2009] 1 SCR 716 at paras 34, 36; see also Khan, supra note 181 at 

para 26. 
184 Khan, supra note 181 at para 27. 
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D. Conclusion 

[136] There can be no question that the trial judge erred in his legal analysis in this case. The 

Majority found his errors were inconsequential because they were satisfied the Appellant was the 

“stabber.” This is a conclusion the trial judge was unable to make as revealed by his statement “it 

is clear that one of the accused was the principal offender and the other was acting as a party falling 

under the terms of Section 21 of the Criminal Code.”185 He could not decide which accused was 

the principal and which accused was the party. It is beyond the scope of appellate review for an 

appeal court to make a factual finding a trial judge could not make. 

[137] The trial judge’s significant oversights, 186  overlooking critical factors, 187  and wrong 

statements of applicable law,188 were critical to the essential questions in this case. The trial judge’s 

focus on the joint enterprise for the underlying offence contributed to his erroneous conclusion 

that the Appellant was culpable for murder and distracted him from engaging in a proper mens rea 

analysis.189 As a result, the Appellant has been convicted of murder without the trial judge having 

properly considered whether the evidence established beyond a reasonable doubt he had the 

requisite specific subjective intent for murder. 

[138] The Appellant respectfully requests this Honourable Court to grant his appeal and order a 

new trial.  

PART IV - STATEMENT CONCERNING COSTS 

[139] The Appellant has no submissions as to costs. 

PART V - ORDER SOUGHT 

[140] The Appellant requests that his appeal be granted, his murder conviction be set aside, and 

a new trial be ordered. 

 

                                                 
185 Reasons for Judgment P200 L8-11, AR [TAB 14]. 
186 Court of Appeal Judgment at para 27, AR [TAB 3]. 
187 Ibid at paras 21-22. 
188 Ibid at para 17-24. 
189 Ibid at paras 44 and 57. 
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