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MEMORANDUM OF ARGUMENT 

Part 1 - Overview 

1. The Respondent’s Memorandum of Argument confirms the public importance of the issues 

in the appeal proposed by Lerners LLP.  

2. In his Memorandum, the Respondent repeatedly describes his claim as “fact-specific”. This 

description is inaccurate, but at the same time it underlines the public importance of the 

issues in the proposed appeal, including whether determinations of fact by a motion judge 

at a section 137.1 motion are reviewed under a different standard of review than other 

findings of fact at hearings of first instance. 

3. The Court of Appeal for Ontario referred to the expedited nature of a section 137.1 motion 

to justify the application of a different standard of review to the motion judge’s findings 

than the standard that this court has held ought to apply to every finding of fact by triers of 

fact of first instance: that of palpable and overriding error. In so doing, the Court of Appeal 

undermined the carefully calibrated scheme set out in the Ontario Courts of Justice Act, 

R.S.O. 1990, c. C.43. As one of a group of decisions of first appellate review by the Court 

below, this case will stand as an unwelcome outlier precedent on this issue if this application 

for leave is not granted. 

A. Reply in Respect of the Issue of the Leaking of the Confidential Communication 

4. The Respondent does not, and indeed cannot, dispute the essential fact that every OTLA 

member who participated on the Listserv was required to sign a written undertaking in 

which the member undertook to keep all Listserv information, opinions and comments 

strictly confidential from all others, including OTLA members who were not Listserv 

members, and their law firm partners, associates and staff.1 

5. Moreover, the Respondent does not, and indeed cannot, dispute the essential fact that the 

written undertaking that every Listserv member signed expressly states that the member 

                                                 
1 Undertaking and Indemnity, Ms. Bent’s Compendium before the Court of Appeal, p. 451 [Tab 4A]. 
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understands that “other members of OTLA rely on my undertaking to fellow members to 

maintain confidentiality in their decision to use the Listservs”.2 

6. Finally, the Respondent does not, and cannot, dispute the essential fact that every OTLA 

member who participated on the Listserv was a lawyer who had a professional obligation 

to honour his or her undertakings, including, or perhaps most importantly, undertakings 

given to his or her fellow members of the bar. 

7. Taken together, the only logical conclusion, based on the evidence in the motion record 

before the motion judge, was that Ms. Bent’s communication was made in circumstances 

of the highest confidence to fellow members of the bar in reliance on her colleagues’ 

obligation to keep her communication confidential. There was no evidence in the record to 

support the Respondent’s factual allegation that Ms. Bent knew, or ought to have known, 

that her communication would be “leaked” to the general public. 

8. Justice Dunphy made a clear finding of fact, based on the record before him, that the leak 

of Ms. Bent’s communication to the general public was unauthorized and unanticipated.3 

9. The Court of Appeal reversed this finding of fact without any reference to any evidence in 

the record. Justice Doherty’s reasons implicitly acknowledge that the Court was replacing  

a finding of fact with the Court’s assumptions of fact: 

I would have thought it almost inevitable that an email sent to several hundred 
people involved in acting for claimants injured in motor vehicle accidents, 
alleging serious improprieties on the part of a medical expert routinely used 
by insurers, would rapidly find a much broader audience.4 [Emphasis added.] 

10. An appellate court’s overturning of findings of fact require more than assumptions (“I 

would have thought”) by the panel hearing the appeal – they require findings of a palpable 

and overriding error by reference to credible evidence in the record.  

11. No such finding was made, nor could one be made, in this case. Yet the Court of Appeal 

relied heavily on its assumption concerning foreseeability of damages to bolster the merits 

of the Respondent’s claim during its balancing of the interests of the parties, contrary to 

                                                 
2 Ibid. 
3 Motion Decision at para. 29. 
4 Appeal Decision at para. 107. 
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