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PART I – Overview  

1. His hyperbole aside, the Respondent’s own submissions concede the public importance of 

the issues on the proposed appeal, which, in relation to a s. 137.1 motion, include 

determining the proper scope of the court’s inquiry and the proper scope of appellate review 

of the judge’s factual findings. 

2. The expression attacked by the Respondent’s claim is the very type of expression that this 

novel legislation seeks to protect.   Ms. Bent has established that the issues on the proposed 

appeal, which relate to participation in our democracy and the ability of citizens to speak 

freely and frankly on matters of public interest without fear of facing lengthy and costly 

lawsuits, are of paramount public importance. 

PART II –Statement of Argument 

A.  Reply in Respect of the Issue of Public Importance 

3. The proposed appeal concerns matters that are of importance to all Canadians: Freedom of 

expression and protection of reputation.      

4. S. 137.1 is designed to protect and promote freedom of expression on matters of public 

interest.  As this Court has stated: 

It is difficult to imagine a guaranteed right more important to a democratic 
society than freedom of expression.  Indeed a democracy cannot exist without 
that freedom to express new ideas and to put forward opinions about the 
functioning of public institutions.  The concept of free and uninhibited speech 
permeates all truly democratic societies and institutions.  The vital importance 
of the concept cannot be over-emphasized.1 

5. In this case, where important questions of freedom of expression and reputation are at play, 

it makes no sense to wait for other jurisdictions to play catch-up with Ontario.  It is just and 

appropriate for this Court to provide its guidance on the proper interpretation of section 

137.1 now to ensure that the freedom of expression right protected by s. 137.1 is not 

adversely and permanently impacted while a body of law on the section evolves.   

                                                 
1 Edmonton Journal v. Alberta (Attorney General), [1989] 2 SCR 1326, 1989 CanLII 20 (SCC) at 
p. 1336. 
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6. While similar legislation has not yet been passed in other jurisdictions,2  this fact does not 

diminish the public importance of the issues in the proposed appeal.  

7. The Court of Appeal in this case, and in the five companion cases, has undertaken a 

sufficiently broad consideration of section 137.1 to render it appropriate at this time for this 

Court to weigh in with its views. 

B.  Reply in Respect of the Value of Ms. Bent’s Public Interest Speech 

8. The Respondent attempts to diminish the value of Ms. Bent’s speech, claiming she is “using 

the PPPA to suppress the truth” and is “erroneously holding herself out as a champion of 

free speech.”3  In fact, the record establishes that Ms. Bent is a champion of free speech.  In 

the Confidential Email, Ms. Bent raises concerns about the integrity of the insurance dispute 

process put in place by the legislature, “and, in particular, the honesty and reliability of 

medical reports filed on behalf of insurers.”4  She spoke frankly, freely, openly and with 

the honest belief that what she said was true.  Her speech is exactly the type of speech that 

s. 137.1 seeks to protect and promote.   

9. As Ms. Bent explained in her cross-examination: 

In that forum…to those people, that type of free expression is very common.  
The Listserv was set up in a way that is supposed to create a safe 
environment where you don’t have to analyze every word you are going to 
use the way you would maybe if you were drafting something for court.  I 
thought I was accurately setting out what had just occurred to me in an 
arbitration and I thought it would benefit my colleagues and be something 
that would be a teaching moment. That is what I intended.5 

10. This is a case involving expression relating to serious matters of public interest involving 

the administration of justice.  This is a case where the damages alleged were not the result 

                                                 
2 While the Attorney General of British Columbia (“BC”), in introducing BC’s own version of the 

PPPA, spoke to the “great importance in protecting that fundamental democratic value” of public 

participation on matters of public interest, the proposed legislation was only at the Second Reading 

stage as of November 27, 2018.  Orders of the Day of the Legislative Assembly of British 

Columbia, Tuesday, November 27, 2018.  
3 Respondent’s Memorandum, para. 5. 
4 Platnick v. Bent, 2018 ONCA 687, para. 36 [Appeal Decision], App. Record, Tab 4. 
5 Bent Cross-Examination, q. 528, App. Record, Tab 10. 

https://www.leg.bc.ca/parliamentary-business/legislation-debates-proceedings/41st-parliament/3rd-session/orders-of-the-day/o181127p
https://www.leg.bc.ca/parliamentary-business/legislation-debates-proceedings/41st-parliament/3rd-session/orders-of-the-day/o181127p
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of Ms. Bent’s conduct: She was expressing herself on a closed and confidential Ontario 

Trial Lawyers Association forum, comprised of lawyers who are advocates to the injured.  

This case speaks to the heart of both s. 137.1 and the defence of qualified privilege. 

C.  Reply in Respect of the Scope of the Legislation 

11. The Respondent asserts that the PPPA is intended only to apply to lawsuits involving “rich 

and powerful interests” who use litigation as a strategy to “frighten, bully, intimidate and 

coerce” people into silence.6  This is incorrect.  There is no requirement in the legislation 

that a power imbalance be established.  This is made clear by the specific language used by 

the Legislature in crafting the provision. 

12. The legislative scheme starts with a mandatory direction in s. 137.1(3) to dismiss a 

proceeding “…if the person satisfies the judge that the proceeding arises from an expression 

made by the person that relates to a matter of public interest.”  That provision is itself made 

subject to further qualification by s. 137.1(4), which assesses merit and engages a balancing 

of interests: “the harm likely to be or have been suffered by the responding party as a result 

of the moving party’s expression is sufficiently serious that the public interest in permitting 

the proceeding to continue outweighs the public interest in protecting that expression.”  

None of this directly or indirectly suggests the need for a power imbalance. 

13. The Anti-Slapp Advisory Panel Report to the Attorney General expressly rejects the idea 

that the legislation should be restricted to cases involving an imbalance of power: “The 

Panel is of the view that the proposed scheme should apply to anyone in any civil litigation.  

The value of public participation is not restricted to the poor or to individuals.”7  

14. Although some members of the Legislature in the Hansard debate referred to concerns of 

significant power imbalance, there is no suggestion that these examples were intended to 

be exhaustive.  At its strongest, an impetus for some member to enact the legislation cannot 

serve to narrow the scope of s. 137.1.  As Cory, J. cautioned in R. v. Heywood: “the intent 

of particular members of Parliament is not the same as the intent of the Parliament as a 

                                                 
6 Respondent’s Memorandum, para. 1. 
7 Anti-Slapp Advisory Panel Report to the Attorney General, October 28, 2016, paras. 60-64 [Panel 
Report]. 
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whole” and that “[d]ifferent members of the legislature may have difference purposes in 

putting forward their positions.”8 

15. Contrary to the Respondent’s claims,9 there is no evidentiary support for the assertion that 

Ms. Bent used her “power, influence and resources” as an advocate for the injured as a 

“strategic weapon to silence” the Respondent by bringing the s. 137.1 motion.  Nor did the 

Court of Appeal make any finding in that regard.   Ms. Bent brought the s. 137.1 motion 

pursuant to her right to seek protection of her public interest speech, which the legislation 

is specifically designed to protect and promote.   

D.  Reply in Respect of the Issue of Foreseeability and Intent to Republish 

16. In his submissions, the Respondent claims the libel destroyed his life.10  He relies on the 

Court of Appeal’s unsupported finding that the leak of the Confidential Email was 

“inevitable.”11   In doing so, he brings home two errors made by the Court of Appeal and 

addresses two important questions in Ms. Bent’s Leave Application, namely: What is the 

proper scope of the court’s inquiry on a s. 137.1 motion, and what is the proper scope of 

appellate review of the judge’s findings of fact on a s. 137.1 motion?  These issues require 

resolution by this Court. In this regard, 

a) The Court of Appeal erred in determining that issues of foreseeability and intention are 

not within the proper scope of inquiry in the harm analysis. 

b) The Court of Appeal erred in inferring, with potentially far-reaching consequences to 

the legal profession and to the law of qualified privilege, without any factual basis 

whatsoever, that it is “almost inevitable that an email sent to several hundred people 

involved in acting for claimants injured in motor vehicle accidents, alleging serious 

improprieties on the part of a medical expert routinely used by insurers, would rapidly 

find a much broader audience.”
12

   

                                                 
8 R. v. Heywood, [1994] 3 SCR 761 at 788. 
9 Respondent’s Memorandum, paras. 2, 5. 
10 Respondent’s Memorandum, paras. 7, 39. 
11 Respondent’s Memorandum, paras. 4, 42. 
12 Appeal Decision, para. 107, App. Record, Tab 4. 
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PART VII – Legislation 

 
No. Legislation Section 

1.  None  
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