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PART I - OVERVIEW AND STATEMENT OF FACTS

Al Overview

1. Lerners supports and adopts the submissions made by Maia Bent on her Application for

Leave to Appeal and builds upon those submissions. The respondent therefore repeats and relies

upon the submissions in his Memorandum of Argument responding to Ms. Bent's Application

which has equal application to the herein Leave Application.

2. By way of general overview, the respondent submits that in a non-SLAPP action where the

plaintiff is the target of an egregious lie, that results in significant injury, such as the case atbar,

the "speech" is a low level speech that is not entitled to any protection under the Protection of

Public ParticipationAct, 2015 (*PPPA"). Stated differently, in these circumstances, the plaintiff s

action must easily pass the preliminary screening phase of the anti-SLAPP motion procedures and

proceed to trial. While the test articulated by the Court of Appeal is far from'oeasy", its conclusion

that Dr. Platnick's action should proceed to trial is unassailable and creates no issue of national

importance. Simply stated, what the Court of Appeal has said in this fact-specific case, is that in

the context of the herein indefensible libel, Lerners/Bent cannot look to the PPPA for immunity

under the pretext of free speech. Instead, they will have to defend their actions and conduct at trial

like any other litigant in Canada. The rights of all the parties are therefore fully preserved.

3. The respondent also submits that the PPPA cannot apply to the impugned defamatory

communication because, according to the applicants, it was published on a closed, private and

confidential professional Listserve that was restricted to issues arising on ongoing litigation files

for the purpose of obtaining counsel and advice, all of which is protected by litigation privilege.

The PPPA is directed at public speech on matters of public interest, not private and confidential

solicitoriclient speech. The applicants' anti-SLAPP motion ought to have been dismissed for this

reason alone. Further, the applicants breached the terms of the OTLA Listserve outlined in

paragraph 5 below, by maligning Dr. Platnick, inflaming others, indirectly naming their client, not

being discrete and clearly being involved in self-promotion, all of which are prohibited.
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Bl CatastrophiclmpairmentDeterminationReport

4. Dr. Platnick was not retained to prepare an ooExecutive Summary Report" (ooESR") as

argued by the applicants.l He was retained to prepare a Catastrophic Impairment Determination

Report ("CIDR").2 The difference is significant. In undertaking a CIDR, Dr. Platnick had a

professional and ethical duty to take the medical findings of the assessing defence doctors,

restricted to their respective areas of expertise, and undertake an impairment rating in strict

compliance with the Ontario legislative regime, namely, the Ontario Statutory Accident Benefits

Schedule (*SABS'), the OCF-19 Form and the 339 page,4th Edition of the American Medical

Association Guides to the Evaluation of Permanent Impairment ("AMA Guides").3 Dr. Platnick

had considerable knowledge, experience and expertise in navigating this very technical and

complex regime and in preparing CIDRs. This was even recognizedby Lerners which had retained

Dr. Platnick to do CIDRs on behalf of injured plaintiffs.a This is completely different from

summarizing the underlying reports. The medical findings of underlying reports must be reviewed

through the lens of the 4th Edition of the AMA Guides, the Ontario SIBS and the OCF-19 Form in

order to achieve an impairment rating.s The applicant's assertion that Dr. Platnick is not a medical

specialist completely misses the point and is extremely misleading.6 Dr. Platnick is a highly skilled

and experienced medical doctor, with considerable expertise in undertaking the catastrophic

("CAT") determination rating. The Nova Scotia doctors did not have this expertise.T A doctor

may be the best neurosurgeon in the world, but have no knowledge or experience with turning his

or her medical findings into a CAT impairment rating. Likewise, the applicant's assertions that

rLerners'Memorandum of Argument, para.9, App. Record, tab 3-A; Bent's Memorandum of
Argument, paras. 19,20,43, App. Record, tab 6.
2 Affidavit of Dr. Platnick, paras. 6, 69, Resp. Record, tab 3-A; Dr. Platnick's Catastrophic
Impairment Determination Reports, Resp. Record, tabs #3-G, 3-H, 3-I.
3 Affidavit of Dr. Platnick, paras.78 (i), 119, Resp. Record, tab 3-A; Bent's Memorandum of
Argument, para.19, App. Record, tab 6.
4 Affidavit of Dr. Platnick, paras. 6,8, 46 Resp. Record, tab 3-A.
s Affidavit of Dr. Platnick, paras. 6, 8, Resp. Record, tab 3-A.
6 Affidavit of Dr. Platnick, para.6, Resp. Record, tab 3-A; Bent's Memorandum of Argument,
para.19, App. Record, tab 6.
7 Affidavit of Dr. Platnick, paras. 3-8,63-64, Resp. Record, tab 3-A.
8 Bent's Memorandum of Argument, para.20, App. Record,tab 6.
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Dr. Platnick only conducted a paper review is also misleading, as undertaking a CAT rating based

on a paper review is in fact commonplace in the industry and prescribed by the AMA Guides.

Cl The Ontario Trial Lawyers Association (*OTLA") Listserve

5. OTLA's stated terms for use of its closed, private and confidential Listserve are as follows:

(i) "restricted to issues arising on ongoing files in relation to existing or contemplated litigation

and for the purpose of obtaining counsel, advice and assistance in connection therewith"; (ii)

communications on the Listserve o'are subject to a claim for litigation privilege" [not qualified

privilegel; (iii) clients' names were not to be used; (iv) there was a strict prohibition against

"maligning" anyone; (v) it cannot be used for "self-promotion"; (vi) users are to "pay attention to

ftheir] writing"; (vii) users are to "resist the temptation to flame otherfs] ..."; (viii) users are to be

oodiscrete" and respectful of others.9

Dl The Purported ool,eako'

6. Lerners and Ms. Bent rely on a pu{ported ooleak" by a single person to insulate themselves

from liability,l0 whilst refusing to disclose the name of the "leaker" on the grounds that his or her

name is not relevant to a s. 137.1 motion.ll Further, Ms. Bent has maintained that as. 137.1

examination is much more limited than a discovery 12 and therefore Dr. Platnick is not entitled to

this information. Notwithstanding the significant importance Lerners and Bent place on the

purported "leak", and their criticism of the Court of Appeals' finding that it was inevitable that the

"leak" would rapidly find a much broader audience, which it did, when Dr. Platnick tried to

challenge their position, Ms. Bent's counsel accused Dr. Platnick of going on a 'ofishing"

expedition and a "witch hunt".13 Given Lerners' and Bent's heavy reliance on the alleged'olsak"

and their refusal to allow Dr. Platnick to challenge it, a motion was brought for an Order requiring

Ms. Bent to disclose the name, and for an Order that the alleged "leaker" be produced for cross-

e Guidelines for Usage of the OTLA Listserve, Resp. Record, tab 3-M.
r0 Bent's Memorandum of Argument, paras. 18, 49 (d), (p), App. Record, tab 6; Lerners'
Memorandum of Argument, paras. 5 (c),17,31, App. Record, tab 3.
rr Transcript of Evidence, Maia Bent, pp. 158-160, 206-208, Resp. Record, tab 3-C.
12 Transcript of Evidence, Maia Bent, pp. 40-41,84-85, 188,240, Resp. Record, tab 3-C.
13 Transcript of Evidence, Maia Bent, p. 159, Resp. Record, tab 3-C.
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examination. Ms. Bent successfully opposed that motion which was dismissed by Dunphy J.la

Unlike the libel itself, Ms. Bent has been able to keep the name of the alleged'oleaker", a secret.

7. Within da)'s of the publication of the defendants' November 10, 2014 defamatory

communication and well before its republication on December 29,2014 by Insurance Business

Magazine, Dr. Platnick was already receiving telephone calls and e-mails from colleagues and co-

workers about it.l5 Within one or two weeks of the publication of the libel, and well before any

republication, the blacklisting process had begun.l6 Even Ms. Bent admitted that relatively shortly

after the November 10,2014 publication and certainly within weeks of publication, the libel was

already very public and the o'leaker" had been identified.lT Nevertheless, Ms. Bent refused to

disclose the name of this person. The applicants' libel caused devastating personal, professional

and financial loss. The immense embarrassment, humiliation and disgrace suffered by Dr. Platnick

was crushing. He became a prisoner in his own home.ls Dr. Platnick maintains that the

defendants' story about the "leaker", is a ruse.

8. The Court of Appeal held that Dunphy J.'s factual finding concerning the ooleak",

particularly on a preliminary, summary, screening motion, to be "highly debatable, if not

unreasonable". The Court held it 6'almost inevitable that an e-mail sent to several hundred

people involved in acting for claimants injured in motor vehicle accidents, alleging serious

improprieties on the part of a medical expert routinely used by insurers, would rapidly find

a much broader audience. That is in fact what happenedo'.le The Court of Appeal concluded

that Dr. Platnick did not have to accept the applicants'position atface value and was entitled to

challenge it at trial, where credibility findings would be paramount.

9. In view of the defendants' refusal to disclose the name of the alleged "leaker", it hardly

lies in the mouth of the applicants to assert20 that Dr. Platnick ought to have brought a "John Doe"

proceeding against the person allegedly responsible for the "leak". As stated above, it was the

la Extract, Notice of Motion and Endorsement of Dunphy J., Resp. Record, tab 6-8.
rs Affidavit of Dr. Platnick, para.30, Resp. Record, tab 3-A.
16 Affidavit of Dr. Platnick, paras. 10,14,31, Resp. Record, tab 3-A.
17 Transcript of Evidence, Maia Bent, p. 208, Resp. Record, tab 3-C.
r8 Affidavit of Dr. Platnick, pp.7,11, 15, 17-20,24-25, Resp. Record, tab 3-A.
te Platnickv. Bent,2018 ONC A 687,para. 107 [Appeal Decision], App. Record,tab 4
20 Bent's Memorandum of Argument, para.22, App. Record, tab 6.
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defendants' who wrote and intentionally disseminated the defamatory communication which

quickly went viral. Lerners' assertion that this was "unanticipated",2l has no air of reality, is not

defensible and as found by the Court of Appeal, is completely contradicted by the facts.

El Dr. King

10. In the defamatory communication, as part of the segue to attacking Dr. Platnick, the

applicants wrote "... Dr. King testified that large and critically important sections of the report he

submitted to Sibley had been removed without his knowledge or consent. The sections were very

favouiable to our client". This statement is false. Dr. King never testified that "large and critically

important" sections o'very favourable" to the defendants' client had been removed.22

I l. What in fact had occuned was that while testifying, Dr. King became confused and thought

that a section of his report was missing, when in fact it was not. In Nova Scotia, doctors submit

one report addressing both catastrophic impairment and disability, whereas in Ontario, doctors

submit two distinct reports. Dr. King had initially submitted a combined report and was later asked

to divide that report into two reports as per the Ontario practice. Having forgotten that he had done

this, Dr. King mistakenly formed the view that a section was missing, when it was not.23

12. Lerners'/Bent's assertion that Dr. King did not concur with Dr. Platnick's (consensus)

conclusion that their client was not CAT is also incorre ct.2a Dr. King gave Lerners' client a Whole

Person Impairment rating ("WPI") of I4Vo, the same as Dr. Platnick. This is well below a CAT

designation threshold.2s

Fl Consensus Issue

13. In addition to Dr. Platnick's submissions on this issue as stated in his reply to Ms. Bent's

Memorandum of Argument, Lerners quoting ooconsensus conclusion" is incomplete,26 Dr. Platnick

2r Lerners' Memorandum of Argument, para. 17, App. Record, tab 3.
22 Transcript of the Examination of Dr. King at Arbitration, Resp. Record, tab 3-K; App. Record,

tab 12.
23 Letter from Dr. King dated November 21,2014, Resp. Record, tab 3L.
24 Bent's Memorandum of Argument, paru.2l, App. Record,tab 6.
2s Affidavit of Dr. Platnick, p.46, Resp. Record, tab 3-A.
26 Lerners' Memorandum of Argument, para. 10, App. Record, tab 3.
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stated in his report that his calculations ooconsider the findings of all assessors on this CAT

Assessment Team". He also qualified his use of the word o'consensus" by stating "It is the

consensus conclusion of this assessment that Ms. Raaymakers [Carpenter] does not achieve the

catastrophic impairment rating as outlined in the S/BS and utilizine the OCF-19 Form due to

the impairments/injuries as a result of the April 12,2007 motor vehicle accident"2T (emphasis

added). The SIBS and the OCF-19 Form incorporates the 4th Edition of the AMA Guides.

Notwithstanding that Dr. Platnick knew that the vendor company (Sibley) was sending his report

to the Nova Scotia doctors with the consensus signature page for execution,2s and notwithstanding

that Sibley did not advise Dr. Platnick that it sent his report out to plaintiffs counsel in the

Carpenter proceedings without the signatures as they were required to do, the statement was

correct. When Ontario law was applied to the Nova Scotia doctors' medical findings, the

consensus was that the defendants' client was not CAT.2e

Gl Libel Chill v. Litigation Chill

14. In reply to the applicant's submission concerning "libel chill" and the unprecedented

defamation claim of $16,300,000.00,30 under the pretext of free speech, the defendants published

lies about the respondent that wiped-out his very successful business. The amount of the claim is

a direct reflection of Dr. Platnick's financial loss from the date of the libel to his estimated

retirement. This will be determined by tax returns and financial statements. There is nothing

unprecedented about this. Further, as stated herein and in response to the Bent Leave Application,

it is the applicants who are using the PPPA to silence the respondent, not the other way around.

27 Dr. Platnick's Catastrophic Impairment Determination Report, October 8,2009, Resp. Record,

tab 3-H.
28 Dr. Platnick's draft report with consensus signature page, Resp. Record, tab 3-G.
2e Affidavit of Dr. Platnick, pp.32-33,35-36,39,42,46,52-54,56,59,62-63,89-91, Resp. Record,
tab 3-A.
30 Bent's Memorandum of Argument, para22,App. Record, tab 6.
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Hl Lerners'Liability

15. Lerners is incorrect when it asserts the allegations against it is limited to vicarious liability.

Lerners authorized the publication of the defamatory communication by one of its senior partners

on its letterhead. written about Lerners' client. using Lerners' e-mail address. Lerners is directly

and vicariously liable.3 I

PART II _ QUESTIONS IN ISSUE

16. The sole issue is whether this Application for Leave raises issues of national and public

importance. With respect, this fact specific case does not.

PART III - STATEMENT OF ARGUMENT

Il The Appeal Issues Raised by Lerners Lack National and Public Importance

17. Lerners argues that the procedural tests in s. 137.1(4), as well as what ought to be the

standard of appellate review, are matters of public and national importance requiring the

intervention of this Court.32 With respect to standard of review, there is no issue of national and

public importance, as this Honourable Court has definitively ruled on the appropriate standards of

review, and there is no conflict amongst the provinces' Courts with respect to the standard of

correctness for errors of law and the standard of palpable and overriding error for mistakes related

to fact-finding." There is simply no reason for the Court to grant leave for the determination of

this issue, as the matter is one of settled and long-standing law.

18. With respect to the correct legal operation of s. 137.|($(a)(ii), there is no important public

issue here, nor even any issue, as Lerners has raised, as to whether a Court may weigh evidence,

or make credibility-based determinations on an anti-SLAPP motion. The Court of Appeal was

clear that such determinations are permissible and expected, as long as no findings are made on

the ultimate issues in the case,34 since the role of the Court is to undertake a preliminary screening,

3r Lemers' Memorandum of Argument, para. 19, App. Record, tab 3; November 10, 2014
defamatory communication from Bent/Lerners to OTLA members, Resp. Record, tab 3-D.
32 Lerners'Memorandum of Argument, para.5, App.Record, tab3.
33 Housenv. Nikolaisen,2002 SCC 33, para. 8; Hryniakv. Mauldin,2014 SCC 7, paras. 81, 84.
34 1704604 Ontario Ltd. v. Pointes Protection Association, 2018 ONCA 685, paras. 74,82.
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operating within limited timelines, and on a limited evidentiary record.3s This approach makes

infinite sense, as it would be unjust and unworkable if, for example, a trial court was bound by

preliminary findings made on a hastily-compiled and incomplete evidentiary record, in a case

where a plaintiff succeeds in resisting a s. 137.1 motion. The Court of Appeal correctly made the

distinction between the limited screening process necessitated by s. 137.1, and the more fulsome

process of a summary judgment motion, with all of its protections and open timelines amenable to

putting one's best foot forward.36 In this case, the applicants were in the process of bringing a

summary judgment motion, but instead opted for the anti-SLAPP motion.37 The applicants

cannot have it both ways. The two options are completely different, with completely different

objectives and completely different procedures and evidentiary burdens. The applicants made

thestrategicandtacticaldecisiontobringananti-SLAPPmotion'I@asummary

iudgment motiono and now complain when the Court of Appeal has confirmed the significant

legal implications of this strategic and tactical choice. The applicants' Leave Application raises

no issue of national importance.

19. Further in Grant v. Torstar38 this Court held that while the judge decides questions of law,

the jury decides questions of fact and applies the law to the facts. Often, like here, issues of fact

and law cannot be entirely disentangled.3e Therefore, while the judge will decide whether the

statement relates to a matter of public interest, the jury decides, having regard to all the evidence

adduced attrial, whether the defence is established.aO It is the applicants who delivered a Jury

Notice. Further, s. 108 of the CJA directsthat it is for the jury to decide questions of fact.ar Section

137.1 of the CJA mustbe read consistent with this fact, which is precisely what the Court of Appeal

did.

3s 1704604 Ontario Ltd. v. Pointes Protection Association, supro, paras. 76-77,81, 83.
36 1704604 Ontario Ltd. v. Pointes ProtectionAssociation, suprq,para.78.
37 Affidavit of Dr. Platnick, pp. 81-82, Resp. Record, tab 3-A.
38 Grant v. Torstar Corp., supra,para. 127.
3e Gront v. Torstar Corp., supra,paras. I27-128.
a0 Grant v. Torstar Corp., supro,para. 128.
at Grant v. Torstar Corp. supra, para.133.
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20. This is even more pronounced in the case at bar where there are two other corresponding

actionsa2 that will proceed to trial and therefore, there is a very real risk of inconsistent judicial

findings based on the same facts; two determined on the basis of fulsome trial records and one on

the basis of a preliminary screening motion. This is antithetical to the proper functioning of the

administration of j ustice.

21. Similarly, there is no issue of national or public importance with respect to the balancing

exercise in s. 137.1(4Xb). The Court of Appeal has made clear - contrary to Lerners' framing of

the issuesa3 - that causation and foreseeability are considerations to be made by the preliminary

screening judge, albeit in the context of the limited nature of their role, the strict, shortened

timelines, and the partial and preliminary evidentiary record.aa Here, Lerners makes the same error

in failing to distinguish between a summary judgment motion and an anti-SLAPP motion. The

applicants want all the benefits of a summary judgment motion as long as all of the due process,

natural justice, procedural fairness protections that are essential to the post-Hryniak summary

judgment process are not available to the respondent. Summary judgment motions are substantive

motions as directed by this Court in Hryniak whereas an anti-SLAPP motion is an expedited,

preliminary, summary, screening motion where the judge's role is that of gate-keeper. The

distinction is prodigious.

22. Not only are none of the issues raised by Lerners ones of national and public importance,

but the Courl of Appeal found, on the appropriate appellate review standards enunciated by this

Court, both errors of law and palpable and overriding errors of fact-findittg.ot In any event, it is

settled law, as stated by this Honourable Court, that where a judge "applies an incorrect principle

of law, or errs with regard to a purely legal question, such as the elements that must be proved for

the plaintiff to make out her cause of action, the decision will be reviewed on a correctness

standard".46 This is exactly what the Court of Appeal did in the case-at-bar: it found that Dunphy

a2 Carpenter action, Statement of Claim; KMI action Statement of Claim, Resp. Record, tabs 3-

N, 3-O.
43 Lerners' Memorandum of Argument, para. 5(b), App. Record, tab 3.
44 1704604 Ontario Ltd. v. Pointes Protection Association, supra, paras. 88, 90-92; Appeal
Decision, paras. 103-104, 106-107, App. Record,tab 4.
a5 Appeal Decision, paras. 44, 96-110, App. Record, tab 4; 1704604 Ontario Ltd. v. Pointes
Protection Association, supra, paras. 4l-42, 69,7 5-77 ,94-95.
a6 Hryniak v. Mauldin,2014 SCC 7, para. 84.
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J. applied incorrect principles of law with respect to the elements that Dr. Platnick had to prove to

allow his case to proceed to trial. The Court also found that Dunphy J. made significant errors of

fact. On the basis of all of the foregoing, there is no issue of national importance raised by the

Lerners' Leave Application. This case is fact specific to the parties.

Lerners' Issue #1: The Court of Appeal's Reasonableness Standard Does Not Set the
Evidentiary Threshold Too Low

23. In its submissions on Issue #1, Lerners is simply re-stating Ms. Bent's Issue #1 ("Proper

Scope") as an argument about standard of proof.aT The respondents have comprehensively dealt

with this issue in their Companion Memorandum. The Court of Appeal correctly employed the

"reasonableness" standard to evaluate what in short timeframes can only be an incomplete

evidentiary record, as the appropriate standard in a preliminary screening motion. Contrary to

Lerners' submissions, the "reasonableness" standard of screening does not frustrate the expressed

purpose of s. 137.1, but rather ensures that the purpose - the prevention of threats to silence

legitimate public discourse on issues of public importance - does not become a nullification of the

common law of libela8 so as to provide a safe haven for defamation.

Kl Lerners' Issue #2: The Court of Appeal Correctly Evaluated Causation and
Foreseeability in the Balancing of Competing Interests on the "Reasonableness"
Standard

24. In its submissions on Issue #2, Lemers is simply re-stating Ms. Bent's Issue #2

("Competing Interests"), an argument about standard of proof, which is the same argument Ms.

Bent made in her Memorandum.4e The respondents have comprehensively dealt with this issue in

their Companion Memorandum. The Court of Appeal stated that, "ft]udicial decision-making is

antithetical to decisions based on umeasonable or speculative grounds. A statute that requires a

judge to have "grounds to believe" implicitly requires that those grounds be reasonable",50 which

47 Bent's Memorandum of Argument, paras. 33-40, App. Record, tab 6; Appeal Decision, paras.

46-48, App. Record,tab 4.
4e 1704604 Ontario Ltd. v. Pointes Protection Association, supra, paras. 4l-42, 69; Appeal
Decision, paras. 97-100,109 - 110, App. Record, tab 4.
ae Bent's Memorandum of Argument, paras. 48-58, App. Record, tab 6.
s0 1204604 Ontario Ltd. v. Pointes Protection Association, supra, pan. 69,
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is exactly what the Court of Appeal did in conecting Dunphy J.'s errots of fact and law, and then

applying the then-known facts in what was, and must by necessity be, a limited evidentiary record.

25. In response to paragraph 40 of Lemers' Memotandum, the Court of Appeal held that

Dunphy J.'s fact-finding with respect to the ooleak", foreseeability and causation, was "highly

debatable" and oounreasonable", and that his whole legal approach to these issues was incorrect.sl

As stated above, the application of inconect principles of law with respect to the elements that Dr.

Platnick had to prove, is an error of law that requires no deference to Dunphy J.

26. In response to paragraphs 41 and 43 of Lerners'Memorandum, neither Lerners nor Ms.

Bent can rely on the "leak" as a shield to protect them from the consequences of their defamatory

e-mail, and then as a sword to ensure that the respondent never obtains the evidence he would

require under Dunphy J.'s erroneous and unworkable legal test to establish causation and malice

on short timelines and a limited record. At Ms. Bent's cross-examination, she refused to disclose

the name of the alleged o'leaker" on the basis that it was not relevant on a s.137.1 motion and

characterized the inquiry as a fishing expedition ,t' yet,it is now highly relevant in their Application

for Leave. Ms. Bent maintained that a s.137.1 cross examination was much more limited than a

discovery and therefore Dr. Platnick was not entitled to this information.s3 When Dr. Platnick

brought a motion for an order requiring Ms. Bent to disclose the name of the alleged leaker, she

successfully argued against disclosure. Dunphy J. agreed. It is remarkable how forcefully Ms.

Bent argued, at her cross-examination and again at the refusals' motion, that the name of the leaker

was irrelevant to s.137.1 anti-SLAPP motion and how irresponsible it was of Dr. Platnick to ask

for an order requiring the "leaker" to be produced for examination and then the applicants make

the purported "leaker" a major issue in their favour on their respective Leave Applications. This

"heads" Bent/Lerners win/"tails" Dr. Platnick loses argument must be rejected.

27. In formulating the correct test for evaluating the evidence on damages, causation and

foreseeability on a s. 137 .l motion,sa the Court of Appeal ensured that these kinds of tactics could

5r Appeal Decision, paras. 107-109, App. Record,tab 4.
52 Transcript of Evidence, Maia Bent, pp. 158-160, 206-208, Resp. Record, tab 3-C.
53 Transcript of Evidence, Maia Bent, pp. 40-41,84-85, 188,240, Resp. Record, tab 3-C.
5a Appeal Decision, para. 106, App. Record, tab 4; 1704604 Ontario Ltd. v. Pointes Protection
Association, sLtpra, paras. 88, 90-92.
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not be employed as a weapon to silence tort victims. There is no juridical reason for this

Honourable Court to grant leave for the applicants to argue that s. 137.1 should be construed as

such.

28. It is Dr. Platnick's position that the applicants had every intention and expectation that their

defamatory communication would reach alarge audience outside of OTLA, which it did within

days of publication and prior to the republication by Insurance Business Magazine. Dr. Platnick

asserts the issue of the ooleaker" is a ruse and that it is highly relevant to the issues of qualified

privilege and malice, ill-will and improper motive. It is extremely difficult to prove a negative in

the best of circumstances, but clearly impossible on an expedited preliminary, summary, screening

motion where the evidence is not within the plaintiffls possession or under the plaintiffls direction

or control. What is indisputable is that it is impossible for the Bent/Lerners' libel to reach so many

people in the insurance industry and legal profession within days of publication without it being

leaked on multiple fronts. The use of "free speech", "qualified privilege" and the "OTLA

Listserve" as covers for widely disseminating the libel, once fully explored at trial will support the

respondents' assertion of malice. The Court of Appeal's finding that it was "inevitable" that the

applicants' libel would rapidly find a wide public audience, is unassailable, whether at trial or a

preliminary screening motion. As submitted previously, if Ms. Bent and Lerners had any intention

of keeping their incendiary and inflammatory attack on Dr. Platnick a secret, the last thing they

would do is tell 670 adverse plaintiff personal injury lawyers.

29. It simply strains the boundaries of credulity to believe that Ms. Bent could send 670

plaintiff personal injury lawyers with a distain for defence experts, an inflammatory and toxic

communication, alleging the most extreme form of dishonesty and professional misconduct, and

expect it to remain private. The Court of Appeal got it exactly right, particularly for the purposes

of an expedited, preliminary, summary, screening motion, that Justice Dunphy's conclusion that

the "leak" saved Ms. Bent was "highly debatableo if not unreasonable". The Court of Appeal

was correct in concluding that it was ooalmost inevitable'o that the applicant's defamatory

communication would "rapidly find a much broader audience",55 which is exactly what

happened. This was like yelling fire in a crowded theatre and then taking no responsibility for

ss Appeal Decision, paras. 103-104, 106-107, App. Record,tab 4.
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those people injured in the ensuing stampede. The Court of Appeal was correct in concluding that

Dr. Platnick must have the right to pursue this issue at discovery, through productions and

examination of non-parties and have the jury decide the issue on the basis of a fulsome and tested

evidentiary record and credibility findings. The Court of Appeal was correct in concluding that

such an issue could not be decided by a motion court judge on an anti-SLAPP screening motion.

30. In response to paragraph 42 of Lerners' Memorandum, this Honourable Court has ruled

that it is well established in Canadian law that "[t]he original author of the statement may be

held liable for the republication where the republication is the natural and probable result of the

original publication".s6 Aside from the fact that considerable damage was done prigr to the

republication, it is not essential that the repetition should be the natural and necessary, or the

natural and legal, consequence of the original publication of the words. It is sufficient if it be the

natural and probable consequence of such publication. Whether the repetition is the natural and

probable consequence of the original publication is a question of law, the determination of which

must depend on the circumstances of each particular case. Such a determination of law can only

be made at trial on the basis of a tested evidentiary record, and not on an expedited, preliminary,

summary screening motion.57

31. The Court of Appeal's "reasonableness standard" approach honours and abides by these

legal principles, including the caution that liability for republication (an ultimate issue), be

determined attrial on a proper evidentiary record, and not on what in this case was a preliminary

screening motion. Applying this legal approach to the causation/republication issue, the Court of

Appeal held that a trial court could reasonably determine causation in Dr. Platnick's favour.ss

Contrary to Lerners' submissions in paragraph 44 of its Memorandum, the law in Canada on

republication is settled, and the ultimate determination lies with the trial judge or in this case, the

jury.

32. On legal causation, the applicant relies upon the case of St. Elizabeth Home Society v.

Hamilton (City),se a decision of the Ontario Superior Court of Justice that has never been

s6 Blackv. Breeden,2012 SCC 19, atpara.20.
s7 Reichmann v. Toronto Life Publishing Co.,7988 CarswellOnt 3SS (H.C.J.), at paras. 8-9, 13
58 Appeal Decision, para.l07,App. Record,tab 4.
5e 2005 CarswellOntT2gS (S.C.J.).
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considered or referred to by any Court of Appeal in Canada. This case was decided on the issue

of both the sufficiency of a libel notice under s. 5(l) of the Libel and Slander Act60 and whether

the libel was statute-barred by virtue of s. 7(1) of the Public Authorities Protection Act,6t theCourt

holding that both provisions operated to statute-bar the plaintiff from proceeding with its

defamation action.62 As such, the ratio of this case has no application to the case-at-bar.

33. In obiter - ooonce-removed", the Court in Elizabeth went on to consider qualified privilege

following its ruling on the bar-to-action issue, and then went on to consider liability for

republication in further obiter - the Courl simply noted the established Canadian law that the

original tortfeasor may be liable for republication where it is an natural and probable result of the

original publication, amongst other factors.63 There is no dispute that this is the law. In applying

this law to the facts in Elizabeth, followine a full trial that spanne d 142 Court days.6a the Court

found on the substantial evidentiary record that the plaintiff could not meet the "natural and

probable result" legal test. This case is of no assistance to either Lerners or Ms. Bent, and raises

no novel issue, no conflict of law, nor any other issue of national or public importance, despite

Lerners' attempt to frame it as such.6s The fact is that the Court of Appeal in the case-at-bar

employed the same legal test in determining that it was reasonable for a trial court to ultimately

determine that Ms. Bent was the cause of Dr. Platnick's general and pecuniary damages both for

the original publication, and for the reasonably foreseeable republication.66 There is simply no

reason for this Honourable Court to grant leave to hear anything more on this issue of settled law.

Ll Issue #3: Scope of Appellate Review - This Issue is Settled Law, and the Court of
Appeal Dealt With Dunphy J.'s Judgment as an Error of Law, Reviewable on a
Correctness Standard

60 R.S.o. 1990, c.L.l2, as amended.
6l R.s.o. 1990, c. P.38, as amended.
62 St. Elizabeth Home Society v. Hamilton (City),2005 CarswellOnt 7298 (S.C.J.) at paras. 104,
108, 1 12, rl4, 126,138,255.
635t. Elizabeth Home Society v. Hamilton (City), supra, paras. 124,205,300.
6a St. Elizabeth Home Society v. Hamilton (City), supro,paras. 8,52.
6s Lerners' Memorandum of Argument, paru.44,App. Record, tab 3.
66 Appeal Decision, paras. 106-107, App. Record, tab 4; 1704604 Ontario Ltd. v. Pointes
Protection Association, sltpra,paras. 88, 90-92.
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34. As a general response to Lerners' submissions in paragraphs 45, 46 and 48, Lerners

misapprehends the fact that Dunphy J. exercised his discretion, inter alia, "based on a

misunderstanding of the law", meaning that his application of the facts to the law engenders no

deference and is reviewable on a standard of correctness. Even if the standard was one of palpable

and overriding error (which is denied), for all the reasons submitted above and in the Companion

Memorandum, Dunphy J. seriously misapprehended the facts before him (the Dr. Dua issue6T is

but one example), and drew impermissible inferences, such that 'Justice demands appellate

intervention".6s It is clear that the Court found that Dunphy J.'s factual errors were palpable and

overriding.

35. Lerners relies on "the Undertaking"6e of the Listserve group of plaintiff personal injuries

lawyers, as if this was the only piece of evidence before Dunphy J. and the Court of Appeal going

to the issue of the leak of Ms. Bent's e-mail. It was not. There was also Dr. Platnick's

uncontroverted evidence demonstrating the temporal connection between the publication of the e-

mail to the Listserve and the destruction of his professional life within weeks of the November 10,

2014 publication,T0 well before the December 29,2014 republication. In applying the correct

o'reasonableness" approach to the totality of the limited evidentiary record, the Court of Appeal

found that Ms. Bent had exceeded the occasion of her qualified privilege, thereby nullifying both

the import of s. 25 of the Libel and Slqnder Act,1t and any argument that republication was not a

natural and probable result of Ms. Bent's defamatory e-mail.

36. Beyond the errors of law reviewable on a coffectness standard, the fact is that Dunphy J.

made numerous palpable and overriding errors in fact-finding, which were pointed out by the Court

of Appeal, and canvassed comprehensively in the Companion Memorandum. In this regard,

Lerners' argument that the Courl of Appeal improperly interfered with the factual findings of

Dunphy J. and proceeded with the appeal as if it was a de novo hearing, is entirely without merit.

The Court found that Dunphy J.'s findings on material facts were "unreasonable and based on a

misunderstanding of [the] evidence"; "nonsensical" that he oomisreado' the evidence; with

67 Appeal Decision, paras. 78-83, 87 ,90,93, 109, App. Record, tab 4.
ut n. 8.) v. Children's Aid Society of Metropolitan Toronto,ll995l l S.C.R. 315, paras. 144-146.
6e Lerners' Memorandum of Argument, paru.46,App. Record, tab 3.
70 Appeal Decision, paras. 103-104 and 106, App. Record,,tab 4.
7r R.s.o. 1990, c. L.l2,as amended.
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regard to Dr. Dua his findings were oonot accurate in any sense'o; and otherwise his findings were

"debatable, if not unreasonable".T2 The Court of Appeal identified significant effoneous

findings of fact by Dunphy J. that were patently wrong.

37. In response to paragraph 47 of Lemers' Memorandum, the respondents agree that the

purpose of s. 137.1 is to okeed out SLAPP suits". What Lerners fails to appreciate is that the

respondents' action in the case-at-bar was the opposite of a SLAPP action, and therefore, Dunphy

J., in having ooweeded" it out, not only committed an error of law, but an inexplicable denial of

justice as well. The Court of Appeal correctly ruled that in the balancing of interests' test

(subsection (4Xb), the Court must consider whether the action bears the indicia of a SLAPP suit73

- an exercise Dunphy J. never undertook - so as to prevent legitimate defamation claims, such as

one-at-bar, from being unjustly struck. SLAPP litigation is strategic by definition, brought with

an aim to threaten legitimate critics into silence with "trumped up" claims that have no real chance

of success. In the case-at-bar, Dr. Platnick's defamation claim is not strategic, and its goal is not

intimidation. Ms. Bent, on Lerners' letterhead, and therefore carrying all the weight and influence

of one of Canada's most prominent law firms, and with Lerners' consent, defamed Dr. Platnick,

destroying his personal and professional life. Dr. Platnick has a right to access the law of

defamation in the Courts for the goal of faimess, and to compensate him for the destruction of his

life. Ms. Bent's and Lerners' use of Ontario's anti-SLAPP provisions as a sword to create a safe

haven for defamation, may have been permitted by Dunphy J., but was pointedly and forcefully

rejected by the Court of Appeal on principled legal grounds.

38. By virtue of the thoughtful and balanced approach of the Court of Appeal, the anti-SLAPP

legislation-at-issue is formulated to protect the vulnerable against the powerful and to remove the

yoke of unmeritorious claims from the neck of legitimate critics. In having amplified its true

pu{pose, the Court of Appeal was clear that the legislation could not be used for the nefarious

purpose of removing access to justice from ordinary people who have suffered damages by the

defamatory publications of others. With respect, what Lerners and Ms. Bent are attempting to do

72 Appeal Decision, paras. 67,68,71,78,83,87,90,93,100, 101, 106,107,109, App. Record,
tab 4.
73 1704604 Ontario Ltd. v. Pointes Protection Association, supra, para.95; Appeal Decision,
paras. 97-100,109, App. Record, tab 4.
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here is to employ s. 137.1 as a strategic weapon to do just that. This Court ought not to entertain

this by denying them leave to appeal.

Ml Applicant's Libel Offends All the Requirements for Fairness Established by This
Honourable Court

39. In Gilles E. N,lron Communication Marketing Inc. v. Chambre des notaires du Qudbec,Ta

this Court developed the following important guidelines to ensure that the necessary legal

protections were in place to ensure that a person's reputation was not undermined: (i) the speech

must be communicated in a contextual manner otherwise it will lead to a false portrayal of what

occurred; (ii) the communication must not be misleading, incomplete, unfair, tendentious,

selective, or a product of "wrongful pruning". Here the 'otilt, tone and texture" of the expression

is particularly important; (iii) incomplete information runs the serious risk of wrongfully and

unfairly casting a person in a negative light and omitting vital pieces of information will likely

result in a serious misrepresentation of the facts; (iii) if a particular person is singled out (as Dr.

Platnick was), the duty of fairness and completeness increases. In these circumstances, the Court

will examine whether, by reason of the o'tilt, tone and texture" of the speech, it has more to do with

a settling of accounts; (v) There is always a corresponding duty that must be discharged with

diligence. The public interest demands fairness and good-faith. The public is entitled to all

relevant information, presented accurately, fairly, with integrity and without distortion; (vi) the

Court will examine the speed within which the communication was published to the story being

reported on as the court will assume that if the target of the story was given an opportunity to give

his or her side of the story, the content would have been different. The Bent/Lerners' libel herein

offends each of these six criteria. This has a significant impact on any defence they wish to

advance, including on the issue of qualified privilege. These issues can only be finally resolved

in a trial context and not on a summary screening motion.

Nl Statutory Interpretation - Must Be Consistent With Charter Principles and Values

40. The applicants seek an interpretation of the PPPA that is offensive to fundamental Charter

principles and values. While the Court of Appeal went a long way to interpret the legislation in a

7a Gilles E. N,lron Communication Marketing Inc. v. Chambre des notaires du Qudbec 120041
S.C.J. No 50, paras. 17, 27 -28, 30, 3 6-37, 61, 64-7 3, 83 .
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sensible and reasonable manner without regard to Charter principles and values,75 it is submitted

that the legislation does not have the clarity and absence of ambiguity that would allow the Court

to exclude interpreting it in such a manner. In R. v. Rodgers,T6 this Court held that where a statute

is not ambiguous, the Court must give effect to the clearly expressed legislative intent. Here, there

is a disconnect between the anti-SLAPP intention of the legislature and the language used to apply

to both SLAPP and non-SLAPP actions, resulting in ambiguity, overbreadth and an absence of

proportionality. The intent under the PPPA is to balance two competingCharter rights and values.

It is completely incongruous not to interpret these two competing Charter rights in a manner

consistent with Charter rights and values. To avoid a declaration of constitutional invalidity, the

PPPA must be read down to exclude bonafide libel actions and otherwise must be read in a manner

consistent with Charter principles and values.

Ol Unrelated and Misleading Decisions Relied Upon By the Applicants

41. In her affidavit, under the subtitle "The Proceeding Does Not Have Substantial Merit", Ms.

Bent, supported by Lerners, erroneously submitted that statements contained in their November

10, 2014 communication were consistent with statements which have been made by FSCO

arbitrators concerning Dr. Platnick. The applicants filed three decisions as exhibits.77 Inthe less

than 25 days that Dr. Platnick had to respond to the applicants' entire anti-SLAPP motion, he

detailed how unfair, misleading, inaccurate and prejudicial these cases were, as presented by the

applicants. Dr. Platnick then introduced four other FSCO decisions wherein the arbitrators had

accepted his evidence over other experts.T8 This tactic employed by the applicants was seriously

inconsistent with and directly contradictory to the fact that Lerners had stamped its own vote of

approval on Dr. Platnick's reputation and expertise by retaining him to undertaking CAT reports

for their plaintiff clients.Te Every day, judges and arbitrators accept one expert's evidence over

another on a case-by-case basis without the slightest suggestion of any impropriety. Often it is

simply a matter of perspective and having the benefit of hearing the totality of the evidence. Apart

7s Appeal Decision, paras. 39-40, App. Record,tab 4.
76 R. v. Rodgers 120061 I S.C.R. 554, paras. I 8- 19.
71 Affidavit of Maia Bent, para. 25,pp.123-260, App. Record, tab 8.
78 Affidavit of Dr. Platnick, paras. 1 16-1 18, (Exhibits not included), Resp. Record, tab 3-A.
7e Affidavit of Dr. Platnick, paras. 6,8,46, Resp. Record, tab 3-A.

55



-19-

from the Court of Appeal finding that Dr. Platnick's case had substantial merit,8o this is another

example of the applicants' efforts to seriously obfuscate the real issues in these proceedings,

namely, the applicants' indefensible lies that Dr. Platnick was guilty of dishonesty and professional

misconduct by changing the conclusions of other doctors' reports from catastrophic to non-

catastrophic impairment, without their knowledge or consent, which, as stated in the corresponding

Leave Application, the Court of Appeal held was o'not accurate in any sense",8l which was a

oogratuitous and inaccurate attack on Dr. Platnick's character"s2 and that Ms. Bent was

ooreckless as to the truth of her allegations".s3

PART IV _ SUBMISSIONS ON COSTS

42. The respondents request their costs of this Application in any event of the cause.

PARTV-ORDERSOUGHT

43. The respondents respectfully request that the Application for Leave to Appeal be denied

with costs in any event of the cause.

ALL OF WHICH IS RESPECTFULLY SUBMITTED day of November, 2018

Timothy S. B. Dpnson

Counsel for the
Howard Platnick

80 Appeal Decision, para.53, App. Record,tab 4.
8r Appeal Decision, para.79, App. Record,tab 4.
82 Appeal Decision, para,92, App. Record,tab 4.
83 Appeal Decision, para.92, App. Record,tab 4.
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PART VII _ STATUTORY PROVISIONS

NAME AND CITATION SECTTON(S)

Protection of Public Participation Act, 2015, S.O. 2015, c. 23 s. 3 (adding ss. 137.1 and
137.2 to the Courts of
Justice lcl, R.S.O. 1990, c.

c.43)

s. 4 (adding s. 25 to the
Libel and Slander Act,
R.S.O. 1990, c.L.l2)

Courts of Justice lcf, R.S.O. 1990, c. C. 43 s.108(1)

s. 137.1*

s.137.2*

(xincluded in the PPPA)
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Protection of Public Participation Act, 2015, S.O. 2015, c. 23

3. The Act is amended by adding the following sections:

PnnvnNuoN oF PnocnnuINGS THAT Lrurr Fnnnnovr oF ExpREssIoN oN
M.q,rrnns oF PuBLrc INTEREST (GAG PnocrnuNcs)

Dismissal of proceeding that limits debate

Purposes

137 .l ( 1 ) The pu{poses of this section and section s 137 .2 to 137 .5 are,

(a) to encourage individuals to express themselves on matters of public interest;

(b) to promote broad participation in debates on matters of public interest;

(c) to discourage the use of litigation as a means of unduly limiting expression on matters of
public interest; and

(d) to reduce the risk that participation by the public in debates on matters of public interest
will be hampered by fear of legal action.

DeJinition, " expression "

(2)lnthis section,

ooexpression" means any communication, regardless of whether it is made verbally or non-
verbally, whether it is made publicly or privately, and whether or not it is directed at a
person or entity.

Order to dismiss

(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to
subsection (4), dismiss the proceeding against the person if the person satisfies the judge that the
proceeding arises from an expression made by the person that relates to a matter of public
interest.

No dismissal

(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies
the judge that,

(a) there are grounds to believe that,

(i) the proceeding has substantial merit, and
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(ii) the moving party has no valid defence in the proceeding; and

(b) the harm likely to be or have been suffered by the responding party as a result of the

moving party's expression is suffrciently serious that the public interest in permitting the
proceeding to continue outweighs the public interest in protecting that expression.

No further steps in proceeding

(5) Once a motion under this section is made, no further steps may be taken in the proceeding by
any party until the motion, including any appeal of the motion, has been finally disposed of.

No amendment to pleadings

(6) Unless a judge orders otherwise, the responding party shall not be permitted to amend his or
her pleadings in the proceeding,

(a) in order to prevent or avoid an order under this section dismissing the proceeding; or

(b) if the proceeding is dismissed under this section, in order to continue the proceeding.

Costs on dismissal

(7)If a judge dismisses a proceeding under this section, the moving party is entitled to costs on
the motion and in the proceeding on a full indemnity basis, unless the judge determines that such

an award is not appropriate in the circumstances.

Costs if motion to dismiss denied

(8) If a judge does not dismiss a proceeding under this section, the responding party is not
entitled to costs on the motion, unless the judge determines that such an award is appropriate in
the circumstances.

Damages

(9) If, in dismissing a proceeding under this section, the judge finds that the responding party
brought the proceeding in bad faith or for an improper purpose, the judge may award the moving
party such damages as the judge considers appropriate.
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Lnnt tNo Snntttonn Acr

4. The Libel and Slander Act is amended by adding the following section:

CowrnauNICATroNs oN PuBLrc INTEREST MATTERS

Application of qualified privilege

25. Any qualified privilege that applies in respect of an oral or written communication on a

matter of public interest between two or more persons who have a direct interest in the matter

applies regardless of whether the communication is witnessed or reported on by media
representatives or other persons.
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Protection du droit d la participation aux affaires publiques (Loi de 2015 sur la), L.O. 2015,

chap. 23

3. La Loi est modifi6e par adjonction des articles suivants:

PnnvnNuoN DES INsTANcES LIMITANT LA LTBERTf D'ExpRESSIoN suR DES

AFFATRES n' rNrfnf T PUBLTC (POUnSUIrES-BATLLONS)

Rejet d'une instance limitant les ddbats

Objets

137.1 (1) Les objets du pr6sent article et des articles 137.2 d 137.5 sont les suivants :

a) encourager les particuliers d s'exprimer sur des affaires d'int6r6t public;

b) favoriser une forte participation aux ddbats sur des affaires d'intdr6t public;

c) d6courager le recours aux tribunaux comme moyen de limiter ind0ment l'expression sur
des affaires d'int6r6t public;

d) r6duire le risque que la participation du public aux d6bats sur des affaires d'int6r6t public
ne soit entrav6e par crainte d'une action en justice.

Ddfinition du terme <expression>

(2)La d6finition qui suit s'applique au pr6sent article.

<expression> Toute communication, que celle-ci soit faite verbalement ou non, qu'elle soit
faite en public ou en priv6 et qu'elle s'adresse ou non d une personne ou d une entit6.

Ordonnance de rejet

(3) Sur motion d'une personne contre qui une instance est introduite, un juge, sous rdserve du
paragraphe (4), rejette I'instance si la personne le convainc que l'instance d6coule du fait de

l'expression de la personne relativement d une affaire d'int6r0t public.

Absence de rejet

(4) Un juge ne doit pas rejeter une instance en application du paragraphe (3) si la partie intimde
le convainc de ce qui suit :

a) il existe des motifs de croire :

(i) d'une part, que le bien-fond6 de l'instance est substantiel,
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(ii) d'autre part, que I'auteur de la motion n'a pas de d6fense valable dans l'instance;

b) le pr6judice que la partie intim6e subit ou a subi vraisemblablement du fait de I'expression
de l'auteur de la motion est suffisamment grave pour que l'int6r6t public d permettre la
poursuite de I'instance l'emporte sur l'int6r0t public d prot6ger cette expression.

Suspension des autres ,itapes de l'instance

(5) Une fois qu'une motion est pr6sent6e en vertu du pr6sent article, aucune autre 6tape ne peut
6tre commenc6e dans I'instance par I'une ou l'autre partie tant qu'il n'a pas 6t6 statu6 de fagon
d6finitive sur la motion, y compris tout appel de celle-ci.

Aucune modification des actes de procddure

(6) Sauf ordonnance contraire d'un juge, la partie intim6e ne doit pas 6tre autoris6e d modifier
ses actes de proc6dure dans I'instance :

a) soit afin d'empdcher ou d'6viter qu'une ordonnance rejetant I'instance ne soit rendue en

application du pr6sent article;

b) soit, si I'instance est rejet6e en application du pr6sent article, afin de poursuivre l'instance.

Ddpens en cas de rejet

(7) Si un juge rejette une instance en vertu du pr6sent article, I'auteur de la motion a droit aux
d6pens afferents d la motion et ir I'instance sur une base d'indemnisation int6grale, sauf si le juge

d6cide que I'adjudication de ces ddpens n'est pas appropri6e dans les circonstances.

Ddpens en cas de refus de la motion en rejet

(8) Si un juge ne rejette pas une instance en application du pr6sent article, la partie intim6e n'a
pas droit aux ddpens affdrents d la motion, sauf si le juge d6cide que I'adjudication de ces d6pens

est appropri6e dans les circonstances.

Dommages-int,irAts

(9) Lorsqu'il rejette une instance en application du pr6sent article, le juge qui conclut que la
partie intim6e a introduit l'instance de mauvaise foi ou d une fin ill6gitime peut accorder d

I'auteur de la motion les dommages-int6r6ts qu'il estime appropri6s.
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LOT Sun LA DIFFAMATIoN

4.La Loi sur la diffamation est modifi6e par adjonction de I'article suivant :

CovrvruurcATloNs suR DEs AFFAIREs u'nqtnR$r puBl,rc

Application de l' immunitd relative

25. L'immunit6 relative qui s'applique d l'6gard d'une communication verbale ou dcrite portant
sur une affaire d'intdrOt public entre deux personnes ou plus qui ont un int6r0t direct dans

l'affaire s'applique, que des repr6sentants des m6dias ou d'autres personnes soient t6moins de la
communication ou en fassent 6tat.
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Courts of Justice Act

R.S.O. 1990, CHAPTER C.43

PRocpouRal MRrrpRs
Jury trials

108 (1) In an action in the Superior Court of Justice that is not in the Small Claims Court, apafiy
may require that the issues of fact be tried or the damages assessed, or both, by a jury, unless

otherwise provided. R.S.O. 1990, c. C.43, s. 108 (1); 1996, c.25, s.9 (17).

Loi sur les tribunaux judiciaires

L.R.O. 1990, CHAPITRE C.43

QuesrroNs DE PRocEDURE

Procds devantjury

108 (1) Sauf disposition contraire, dans une action devant la Cour sup6rieure de justice qui n'a
pas lieu devant la Cour des petites cr6ances, une partie peut exiger qu'un jury instruise les

questions de fait ou dvalue les dommages-int6rOts, ou qu'il fasse les deux. L.R.O. 1990, chap.

C.43,par. 108 (1); 1996, chap.25,par.9 (17).
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