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PART I—OVERVIEW AND STATEMENT OF FACTS 

A. Overview: Issues of Public Importance 

1. The proposed appeal concerns the interpretation of the Ontario Protection of Public 

Participation Act, 2015, S.O. 2015, c. 23 (the “PPAA”), a statute that amended the Ontario 

Courts of Justice Act, R.S.O. 1990, c. C.43 (the “CJA”) to add new provisions intended to 

protect statements on matters of public interest from strategic litigation against public 

participation (“SLAPP”) suits. 

2. In particular, the proposed appeal concerns the scope of a motion judge’s exercise of 

discretion at first instance in anti-SLAPP motions under the CJA, the proper test to apply to the 

merits analysis of alleged SLAPP suits, and the standard of review an appeal court should apply 

to findings of fact made by a motion judge hearing the anti-SLAPP at first instance. Resolution 

of these three issues will have serious implications for free expression and the Ontario and 

British Columbia legislatures’ efforts to promote expression on matters of public interest free of 

risk of “libel chill”.1 

3. The new provisions, found at section 137.1 to 137.5 of the CJA, create an expedited 

process by which a defendant to a claim concerning expression on a matter of public interest can 

seek, on a summary basis, to have the claim dismissed at an early stage. They form the model for 

similar legislation forthcoming in British Columbia and for the Uniform Protection of Public 

                                                 
1 This application is brought in conjunction with the Defendant Maia Bent’s application for leave 

to appeal to this Court. The applicant Lerners LLP supports Ms. Bent’s application and has 

endeavoured in this application not to repeat, any more than is necessary, the facts and 

arguments in Ms. Bent’s application. 



2 

 

Participation Act (the “Uniform PPPA”) that has been established as model legislation for other 

Canadian provinces and territories. 

4. In June 2017, the Court of Appeal for Ontario jointly heard six appeals concerning the 

new provisions, with the goal of releasing a unified set of decisions that would establish a single 

test for the new process. In so doing, the Court of Appeal for Ontario’s decisions, including the 

decision at issue in the proposed appeal, create a precedent that, barring an appeal to this Court, 

will set the precedent for jurisdictions across Canada. 

5. This Court’s intervention is required to address the following issues of public importance: 

(a) The proper interpretation of section 137.1(4)(a)(ii) of the CJA, and in particular 

the standard for a motion judge’s “grounds to believe” that a defendant has no 

“valid defence”. This Court should determine whether the anti-SLAPP motion 

process permits a motion judge to weigh evidence and make credibility-based 

determinations, to determine whether she or he has “grounds to believe” that a 

defendant has no valid defence, or whether it is sufficient for a plaintiff to merely 

refer to evidence that might be believed at trial;  

(b) Whether the motion judge’s exercise of discretion under section 137.1(4)(b), in 

which she or he balances the public interest in the defendant’s expression under 

attack by the plaintiff with the alleged harm suffered or likely to be suffered by 

the plaintiff, should or can refer to issues of causation and foreseeability of the 

alleged harm; and 
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(c) The scope of appellate review of the motion judge’s factual findings in an anti-

SLAPP motion. Is the appellate court required to afford the motion judge the 

same deference that applies to similar motions, or is it a hearing de novo? For 

example, in the case at bar, the Court of Appeal for Ontario rejected the motion 

judge’s finding of fact on causation and inferred, without any evidence in the 

record and contrary to documentary evidence before it, that the defendant Maia 

Bent should have expected that her communication to a private “listserv”, which 

required participants (all lawyers) to sign written undertakings of confidentiality 

as a condition of receiving the communication, would be shared outside of the 

listserv environment. 

6. Lerners LLP submits that the Court of Appeal for Ontario’s interpretation of section 

137.1 of the CJA and its lack of deference to the motion judge’s findings of fact will 

significantly weaken the new anti-SLAPP regime and frustrate its express purposes of 

encouraging expressions on matters of public interest, broadening participation in debates on 

matters of public interest, and discouraging the use of litigation to unduly limit expression on 

matters of public interest. 

B. The Parties 

7. The Plaintiff/Respondent Howard Platnick is a medical doctor who has for several years 

devoted himself almost exclusively to working for insurance companies or the assessment 
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companies hired by them to evaluate claims by persons seeking insurance coverage for personal 

injuries suffered in motor vehicle accidents.2  

8. The Defendant/Applicant Maia Bent is a partner with the Defendant/Applicant Lerners 

LLP. At all material times, Ms. Bent was President-elect or President of the Ontario Trial 

Lawyers Association (“OTLA”), an association of plaintiff-side personal injury lawyers that has 

as part of its mandate the advocacy to government and the media on issues relating to accident 

victim’s rights.3 

C. Background to Ms. Bent’s Confidential Communication 

9. Dr. Platnick had been retained by Sibley, an assessment company, to prepare an 

“Executive Summary Report” (“ESR”) for the purposes of determining whether a client of Ms. 

Bent’s was “catastrophically impaired” and thus entitled to enhanced insurance benefits. 

10. Dr. Platnick’s ESR was prepared based on a paper review only of insurer assessor reports 

from an assessment team, which he used to form the conclusion that Ms. Bent’s client was not 

catastrophically impaired. Dr. Platnick’s ESR stated that his finding was a “consensus 

conclusion” of the assessment team, even though there was, in fact, no such consensus.4 

11. At the Financial Service Commission of Ontario (“FSCO”) arbitration arising from the 

insurer’s denial of catastrophic impairment status, Ms. Bent obtained disclosure of the complete 

claim file relating to her client. This disclosure revealed that material information favourable to 

her client’s case did not make its way into the final reports submitted by the insurer to the 

                                                 
2 Appeal Decision at para. 6; Motion Decision at para. 11. 
3 Motion Decision at para. 6. 
4 Motion Decision at para. 14. 
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arbitrator. Moreover, one of the insurer’s assessors testified that he had never seen Dr. Platnick’s 

report and he did not concur with the conclusions in the ESR. In other words, what was 

presented by Dr. Platnick as a “consensus decision” was anything but.5 

12. Not surprisingly, the arbitration promptly settled on favour terms to Ms. Bent’s client.6  

D. The Confidential Communication to the Listserv 

13. Shortly after the arbitration settled, on November 10, 2014, Ms. Bent sent a confidential 

email communication (the “Communication”) to an OTLA restricted-access, confidential 

listserv (the “Listserv”).  

14. In order to join the Listserv, one had to be a lawyer and a member of OTLA. As a 

condition of access, a Listserv participant had to first sign an “Undertaking and Indemnity” (the 

“Undertaking”) in which, among other things, the participant had to undertake to keep all 

Listserv information, opinions and comments strictly confidential from all others, including 

OTLA members who are not Listserv participants, the participant’s law firm partners, associates 

and staff: 

I undertake to keep all LISTSERV information, opinions and 
comments strictly confidential from all others, including OTLA 
members who are not LISTSERV Members, including my law 
firm partners, associates and staff. 
 
I understand that other members of the OTLA rely on my 
undertaking to fellow members to maintain confidentially in their 
decision to use the LISTSERVs. 
 
[…] 
 
It is further understood and agreed that my and all communications 

                                                 
5 Motion Decision at para. 16. 
6 Motion Decision at para. 17. 
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from or to me with reference to the foregoing shall be considered 
and deemed to be privileged. 
 
I undertake and agree that I will actively assert privilege in 
connection with any LISTSERV communication on the basis that 
such communications are subject to a claim for litigation 
privilege.7 
  

15. Ms. Bent posted this Communication to the Listserv: 

I am involved in an arbitration on the issue of catastrophic 
impairment where Sibley aka SLR Assessments did the multi 
disciplinary assessments for TD Insurance. Last Thursday, under 
cross-examination the IE neurologist, Dr. King, testified that large 
and critically important sections of the report he submitted to 
Sibley had been removed without his knowledge or consent. The 
sections were very favourable to our client. He never saw the final 
version of his report which was sent to us and he never signed off 
on it. 

He also testified that he never participated in any “consensus 
meeting” and he never was shown or agreed to the Executive 
Summary, prepared by Dr. Platnick, which was signed by Dr. 
Platnick as being the consensus of the entire team. 

This was NOT the only report that had been altered. We obtained 
copies of all the doctor’s file[s] and drafts and there was a paper 
trail from Sibley where they rewrote the doctors’ reports to change 
their conclusion from our client having a catastrophic impairment 
to our client not having a catastrophic impairment. 

This was all produced before the arbitration but for some reason 
the other lawyer didn’t appear to know what was in the file (there 
were thousands of pages produced). He must have received 
instructions from the insurance company to shut it down at all 
costs on Thursday night because it offered an obscene amount of 
money to settle, which our client accepted. 

I am disappointed that this conduct was not made public by way of 
a decision but I wanted to alert you, my colleagues, to always get 
the assessor’s and Sibley’s files. This is not an isolated example as 

                                                 
7 Undertaking and Indemnity, Ms. Bent’s Compendium before the Court of Appeal, p. 451 [Tab 

4A]. 
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I had another file where Dr. Platnick changed the doctor’s decision 
from a marked to a moderate impairment.8 

16. In breach of the terms of the Undertaking, a Listserv participant shared the 

Communication with others and the Communication was eventually the subject of a report, and 

republished by, Insurance Business Magazine.9  

17. Notably, in the motion at first instance, Justice Dunphy found as a question of fact that 

substantially all of the damages alleged by Dr. Platnick arise either from the unauthorized and 

unanticipated leak of Ms. Bent’s email communication to a broader audience by others and the 

“broken telephone” manner by which its contents were conveyed to his clients. Justice Dunphy 

further found, as a question of fact, that neither avenue of damage were reasonably likely to be 

shown to have been caused by Ms. Bent.10 In particular, Justice Dunphy held: 

The defendant clearly does not bear unlimited responsibility for 
every inaccurate or distorted repetition of her written 
communications disseminated by persons unknown to other 
persons unknown. Defamation is determined objectively by 
considering the words used as they would reasonably be 
understood by their audience, not by a consideration of how the 
words might subsequently be distorted through "broken 
telephone". 

There is no credible evidence to suggest that Ms. Bent published 
the email to anyone beyond the limited constituency of the 
defendant's colleagues who are OTLA members belonging to the 
Listserve. The evidence establishes that members of that group had 
an acknowledged obligation to maintain confidentiality of the 
communications posted there and there is no credible basis to 
conclude that she should have reasonably foreseen a breach of that 
obligation in this instance, the plaintiff's bald suggestion to the 
contrary notwithstanding. There is no evidence of the 
confidentiality obligation being routinely ignored by members of 
the Listserve on other occasions nor is there any pleading (still less 

                                                 
8 Appeal Decision at para. 25. 
9 Motion Decision at para. 25-27. 
10 Motion Decision at para. 3. 
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evidence) that Ms. Bent knew or ought to have known of a 
substantial risk of republication in violation of the confidentiality 
rules associated with membership in the OTLA Listserve. 

[…] 

I cannot find on the record before me that there is any basis to 
conclude that Ms. Bent could have reasonably foreseen that the 
confidentiality obligations undertaken by recipients of the 
email would be breached and that the email would make its 
way into the broader insurance community including the 
clients upon whom Dr. Platnick depended, still less that it 
would do so in the distorted "broken telephone" fashion 
claimed by Dr. Platnick in this case. [Emphasis added.] 

18. The importance of this factual finding, and the Court of Appeal’s substitution of these 

facts with a different finding based on inference not grounded in any evidence in the record, is 

discussed in greater detail below. 

E. Dr. Platnick’s Lawsuit 

19. Dr. Platnick sued Ms. Bent and Lerners LLP for defamation, seeking damages of 

$16,300,000. The allegation against Lerners LLP is that it is vicariously liable for the conduct of 

one of its partners. There is no suggestion that Lerners LLP actively participated in the 

composition and publication of the Communication or that it was responsible for its publication 

outside of the Listserv environment. 

F. The PPAA and the Amendments to the CJA 

20. The PPAA added sections 137.1 to 137.5 to the CJA. Section 137.1(1) states the purposes 

of the new provisions: 

(a) to encourage individuals to express themselves on matters of public interest; 

(b) to promote broad participation in debates on matters of public interest; 
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(c) to discourage the use of litigation as a means of unduly limiting expression on 

matters of public interest; and 

(d) to reduce the risk that participation by the public in debates on matters of public 

interest will be hampered by fear of legal action.11 

21. As the Court of Appeal for Ontario held in Pointes Protection, one of the related appeals, 

the new provisions are intended to prevent the use of litigation to “gag” those who would speak 

out or who have spoken out on matters of public interest.12 

22. To achieve the purposes set out in section 137.1(1), section 137.1(3) creates a new 

remedy – a defendant may move at any time after the proceeding is commenced for an order 

dismissing the proceeding. Section 137.1(3) includes a mandatory direction to the motion judge. 

The judge “shall”, subject to section 137.1(4), dismiss the proceeding if the defendant can satisfy 

the judge that the proceeding arises from an expression that relates to a matter of public 

interest.13 

23. Section 137.1(4) provides for a merits-based assessment and balancing of interest for 

proceedings where the defendant has met his or her onus under section 137.1(3). If the defendant 

meets his or her onus, the onus shifts to the plaintiff, who is required under section 137.1(4)(a) to 

satisfy the motion judge that there are grounds to believe that (1) the proceeding has substantial 

merit; and (2) the defendant has no valid defence in the proceeding, and (3) the harm likely to 

be or that has been suffered by the plaintiff as a result of the defendant’s expression is 

                                                 
11 CJA, Section 137.1(1). 
12 1704604 Ontario Ltd. v Pointes Protection Association, 2018 ONCA 685 at para. 35 [Pointes 

Protection]. 
13 CJA, Section 137.1(3). 
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sufficiently serious that a public interest permitting the proceeding to continue outweighs the 

public interest in protecting that expression.14 The motion judge must be satisfied by the plaintiff 

that it can meet all three of these conditions. 

24. It is a high hurdle for a plaintiff to meet. As Justice Doherty held in Pointes Protection: 

The purpose of s. 137.1 is crystal clear. Expression on matters of 
public interest is to be encouraged. Litigation of doubtful merit that 
unduly discourages and seeks to restrict free and open expression 
on matters of public interest should not be allowed to proceed 
beyond a preliminary stage. Plaintiffs who commence a claim 
alleging to have been wronged by a defendant’s expression on a 
matter of public interest must be prepared from the commencement 
of the lawsuit to address the merits of the claim and demonstrate 
that the public interest in vindicating that claim outweighs the 
public interest in protecting the defendant’s freedom of 
expression.15 

G. The Motion Before Justice Dunphy 

25. Ms. Bent brought a motion under section 137.1 of the CJA to dismiss Dr. Platnick’s 

claim. While Lerners LLP participated in the motion in a limited fashion, all parties 

acknowledged that if the motion succeeded, the action would be dismissed against Lerners LLP 

as well. 

26. In his analysis under section 137.1, Justice Dunphy held that: 

(a) Ms. Bent’s expression related to a matter of important public interest, namely the 

integrity of the process for determining claims by persons injured in motor vehicle 

accidents and the honesty and reliability of medical reports filed by insurers in 

that process; 

                                                 
14 CJA, s. 137.1(4). 
15 Pointes Protection at para. 45. 
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(b) Based on his assessment of the totality of the evidence before him, Dr. Platnick 

could not meet the onus to establish that there were grounds to believe that Ms. 

Bent had no valid defence of substantial justification or qualified privilege, either 

of which was a complete answer to the claim; and 

(c) In balancing the competing public interests at stake, and considering the 

seriousness of the expression, the lack of malice, the inability to prove causation 

and foreseeability (due to the Undertaking), the public interest did not favour 

continuation of the proceeding. 

H. The Appeal 

27. The Court of Appeal for Ontario allowed Dr. Platnick’s appeal. It agreed with the 

conclusion that Ms. Bent’s expression related to a matter of serious public interest, but it 

conducted a different evaluation of the question of whether Dr. Platnick could establish that there 

were grounds to believe that Ms. Bent had no valid defence, and it engaged in a re-evaluation of 

the evidence to make findings of fact that expressly Justice Dunphy’s findings. 

28. On the issue of the standard a plaintiff was required to meet to establish “grounds to 

believe” there are no valid defences, the Court of Appeal held that the applicable threshold 

required a plaintiff to merely to demonstrate that the record provides a reasonable basis for 

believing that there is no valid defence.16 

29. The Court of Appeal engaged in a thorough review of Justice Dunphy’s findings and 

rejected many of them, although the findings were not characterized as errors of law or palpable 

                                                 
16 Appeal Decision at para. 48. 
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and overriding errors of fact. In essence, the Court of Appeal engaged in a de novo assessment of 

the evidence and substituted Justice Dunphy’s findings with its own view of the facts, and clearly 

was willing to give Dr. Platnick the benefit of the doubt on the issue of potentially valid defences 

where Justice Dunphy did not.  

30. Notably, on the issue of whether Dr. Platnick’s alleged damages were reasonably 

foreseeable, the Court of Appeal rejected Justice Dunphy’s findings, which were rooted in the 

unchallenged and uncontradicted documentary evidence (including the Undertaking) and made 

different findings that were entirely, and admittedly, speculative. Justice Doherty held, on the 

issue of foreseeability: 

The motion judge effectively found, as a fact, that it was not 
reasonably foreseeable that Ms. Bent’s allegations would spread 
beyond the recipients of the email, primarily because of the 
confidentiality requirements imposed on those obtaining the email: 
paras. 29 and 124. With respect, this finding is highly debatable, if 
not unreasonable. I would have thought it almost inevitable that 
an email sent to several hundred people involved in acting for 
claimants injured in motor vehicle accidents, alleging serious 
improprieties on the part of a medical expert routinely used by 
insurers, would rapidly find a much broader audience.17 [Emphasis 
added.] 

31. Justice Dunphy’s assumption essentially ignored the fact that the participants on the 

Listserv are lawyers who have signed a written undertaking not to share its contents with non-

participants. The suggestion that it is inevitable, and thus foreseeable, that a lawyer would do so, 

when there was no evidence of the confidentiality of the Listserv ever having been violated in 

prior to or since the Communication was leaked, was nothing more than speculation by an 

appellate judge that conflicted with the evidence and the factual findings of the motion judge. 

                                                 
17 Appeal Decision at para. 107 [emphasis added]. 
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PART II—QUESTIONS IN ISSUE 

32. The proposed appeal raises three issues of public importance: 

(a) The proper interpretation of section 137.1(4)(a)(ii), and in particular the standard 

for a motion judge’s “grounds to believe” that a defendant has no “valid defence” 

to the claim. Does this permit the motion judge to weigh evidence (as Justice 

Dunphy did at first instance) or must the motion judge accept a plaintiff’s 

evidence if it “may be” accepted by a judge or jury (the Court of Appeal’s 

standard)? 

(b) When balancing the public interests under section 137.1(4)(b), should the motion 

judge consider the issues of causation and foreseeability in respect of the alleged 

harm to the plaintiff (as Justice Dunphy did at first instance), or is it sufficient for 

the plaintiff to establish a pecuniary loss, howsoever caused (the Court of 

Appeal’s standard)?  

(c) What is the scope for appellate review of a motion judge’s findings of fact and 

discretionary balancing of the public interests? Is it a hearing de novo (as 

performed by the Court of Appeal in the appeal below) or should the appellate 

court apply the same deferential standard as applied to other motions per this 

Court’s decision in Housen v Nikolaisen and subsequent cases?18 

                                                 
18 Housen v Nikolaisen, 2002 SCC 33 (“Housen”). 



14 

 

PART III—STATEMENT OF ARGUMENT 

A. Issue 1: “Grounds to Believe” Requires Weighing Evidence 

33. The Court of Appeal for Ontario set the evidentiary threshold too low for the plaintiff’s 

onus to satisfy the motion judge that there are “grounds to believe” a defendant has no valid 

defences. The Court’s standard – whether the plaintiff’s evidence “may be” accepted by a judge 

or jury – undermines the stated purpose of the anti-SLAPP motion provisions. If the provisions 

are intended, as expressly provided in section 137.1(1), among other things, to discourage the use 

of litigation as a means of unduly limiting express on matters of public interest, then the onus on 

the plaintiff to satisfy the motion judge must be higher than being able to adduce evidence that is 

potentially capable of belief by a trial judge or jury. 

34. The Court of Appeal expressly rejected the applicants’ position that the plaintiff’s 

evidence should be credible. Respectfully, the Court’s test, which does not permit a motion judge 

to make findings of fact, and requires only potentially credible evidence,19 is too easily met.  

35. The present case is instructive on this point. Justice Dunphy engaged in a thorough 

review of Dr. Platnick’s evidence concerning justification and made the following findings of 

fact: 

(a) Dr. Platnick knew when we wrote his opinion that none of the assessing 

physicians had signed off on his conclusions when he submitted those conclusions 

as a consensus;20 

                                                 
19 Appeal Decision at para. 72. 
20 Motion Decision at para. 105. 
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(b) Dr. Platnick knew that presenting his opinion as a consensus report would grant it 

greater weight than one that was not;21 

(c) Dr. Platnick’s report was on its face misleading;22  

(d) Ms. Bent reported fairly and accurately on the facts reasonably known to her;23 

and 

(e) With respect to the defence of qualified privilege, Dr. Platnick failed to adduce 

evidence that supports his allegation of malice.24 

36. The Court of Appeal rejected all of these findings and instead made findings based on its 

lower evidentiary threshold. In so doing, it concluded that Dr. Platnick had established “grounds 

to believe” that Ms. Bent would not be able to defend her statements. This is not only a problem 

from the perspective of standard of review (discussed below) – it also sets so low a bar for 

scrutiny of the record on a section 137.1 motion that plaintiffs will readily be able to meet a 

standard in a legislative scheme that is intended to protect expressions in the public interest. 

37. This Court’s assistance is required to set a proper standard for the evidentiary standard 

that applies to section 137.1(4) of the CJA, otherwise the test will be so low as to frustrate the 

express purpose of the provisions. 

                                                 
21 Motion Decision at para. 106. 
22 Motion Decision at para. 108. 
23 Motion Decision at paras. 111 and 112.  
24 Motion Decision at para. 117. 
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B. Issue 2: Causation and Foreseeability in the Balancing of Competing Public 
Interests 

38. If a plaintiff satisfies the motion judge that there are grounds to believe the defendant has 

no valid defence to the claim, he must next satisfy the motion judge that the harm caused by the 

defendant’s public interest expression outweighs the public interest in protecting public interest 

speech.25 In Pointes Protection, the Court of Appeal described this provision as “the heart of 

Ontario’s Anti-SLAPP legislation”.26 

39. Section 137.1(4)(b) is silent on the test for this balancing exercise. Justice Dunphy 

balanced the two interests by comparing the very important public interest in the proper 

administration of justice in Ontario (which weighs in favour of dismissal) with the evidence of 

harm to the plaintiff that can be attributed to the defendant’s conduct.27 

40. In particular, the motion judge held that there was no compelling or credible evidence 

that Ms. Bent knew or ought to have known that her email would be leaked to non-members of 

the Listserv, contrary to the terms of the Undertaking.28 Dr. Platnick’s inability to prove 

causation and foreseeability led to the conclusion that any harm he might suffer did not outweigh 

Ms. Bent’s interest, and the important public interest, in making her statement.29 

41. The Court of Appeal held that the motion judge should not have made the findings that he 

did. Rather than consider causation and foreseeability, the Court instead stopped its inquiry at 

consideration as to whether Dr. Platnick had adduced “potentially credible” evidence of 

                                                 
25 CJA, s. 137.1(4)(b). 
26 Pointes Protection at para. 86. 
27 Motion Decision at paras. 121-123. 
28 Motion Decision at para. 124. 
29 Motion Decision at paras. 127 and 135. 
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damage.30 In so doing, the Court of Appeal again lowered the bar for plaintiffs to make it easier 

for them to successfully counter the need to protect communications made in the public interest 

with allegations of harm that are not caused by the defendant or that are not reasonably 

foreseeable by her when she makes her communication. 

42. The Court of Appeal’s decision not only does not accord with the express purposes of the 

anti-SLAPP motion regime, it also does not properly reflect accepted principles of defamation 

law, including the principle that a defendant is generally only liable for his or her own 

publication, and not for the repetition of the communication by another.31 

43. In the present case, there was absolutely no evidence that republication was foreseeable 

or likely, yet the Court of Appeal held that it might be possible for Dr. Platnick to prove 

causation at trial. On this basis, it completely rebalanced the weighing required by the CJA and 

found in his favour. 

44. Again, the Court of Appeal’s low bar for plaintiffs raises an issue of public importance, 

as it effectively eviscerates the anti-SLAPP regime and turns what was intended to be a robust 

filtering regime into a weak test that will not effectively weed out cases brought to punish 

persons making important expressions that serve the public interest. 

                                                 
30 Appeal Decision at para. 108. 
31 St. Elizabeth Home Society v Hamilton (City), 2005 CarswellOnt 7298 at para. 301 (ON SC), 

citing Brown, The Law of Defamation in Canada, looseleaf, 2nd ed., Vol. 1 at 7-16. 



18 

 

C. Issue 3: The Scope of Appellate Review 

45. Throughout the Court of Appeal’s decision, the Court engages in a re-weighing of 

evidence, substitutes the motion judge’s discretionary decisions with its own, and rejects 

important and material findings of fact without any reference to a palpable or overriding error. 

46. In essence, the Court treated the appeal from Justice Dunphy’s decision as a hearing de 

novo, and, among other things, it relied on speculation and assumptions about human behaviour 

to contradict documentary evidence in the record (i.e., the Undertaking) and Ms. Bent’s sworn, 

uncontradicted and unchallenged evidence that, to her knowledge, prior to the leak of the 

Communication by a participant on the Listserv, no other communication had been leaked. 

47. In so doing, the Court ignored the long-standing principle that appellate courts should not 

overturn a motion judge’s findings of fact or of mixed fact and law absent a palpable and 

overriding error.32 It also undermines the anti-SLAPP regime by encouraging unsuccessful 

parties at first instance to appeal a motion judge’s decision to get a “second kick at the can”, 

which is contrary to the intention of the regime, which is to provide an efficient, cost-effective 

means for the court to weed out SLAPP suits. There should not be one test (“palpable and 

overriding error”) for ordinary appeals and a different test for anti-SLAPP motions. 

48. It is also a long-standing principle that reviews of exercises of judicial discretion should 

not be overturned by an appellate court simply because the reviewing court would have exercised 

the original discretion a different way.33  

                                                 
32 Housen at para. 36. 
33 Reza v Canada, [1994] 2 SCR 394, 1994 CarswellOnt 1158 at para. 22. 
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49. Section 137.1 expressly requires the motion judge to exercise his or her discretion to 

balance the competing interests in free expression on matters of public interest with the interests 

of a plaintiff alleging to have been harmed by such expression. If the Court of Appeal’s decision 

below is permitted to stand, that discretion will, in future, receive no deference, contrary to long-

standing principles and decisions of this Court. 

D. Conclusion 

50. It is uncontroversial that this Court is not an error-correcting court. The issues raised 

above are not just errors, they rise to the level of public importance given the growing public 

concern about SLAPP suits and the modelling of the Uniform PPPA on the CJA provisions.  

51.  When a new regime for weeding out claims to further the public interest is introduced, it 

is a matter of public importance to ensure that the courts properly and correctly interpret and 

apply that regime at first instance.  

52. For these reasons, Lerners LLP respectfully submits that leave to appeal from the Court 

of Appeal’s decision should be granted. 

PART IV—SUBMISSIONS ON COSTS 

53. If leave to appeal is granted, it will be because Lerners LLP has identified issues of 

significant importance to warrant consideration by this Court. Accordingly, Lerners LLP submits 

seeks costs of this application in any event in the cause, should leave be granted.  

PART V—ORDER SOUGHT 

54. The Applicant respectfully requests that leave to appeal from the decision of the Court of 

Appeal for Ontario dated August 30, 2018, be granted, with costs to the Applicant in any event in 

the cause.  
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