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PART I – Overview and Statement of Facts 
A. Overview 

1. The proposed appeal relates to participation in our democracy, and the ability of citizens to 

speak freely and frankly on matters of public interest without fear of facing a lengthy and 

costly lawsuit. This Court has recognized the importance of the right to freedom of 

expression to a democratic society: 

It is difficult to imagine a guaranteed right more important to a democratic society than 
freedom of expression…The concept of free and uninhibited speech permeates all truly 
democratic societies and institutions. The vital importance of the concept cannot be 
over-emphasized.1  

2. In order to encourage broad public participation, the “cut and thrust of discussion necessary 

to discovery of the truth”2 must not be impeded.  Ontario’s Protection of Public 

Participation Act, 2015 (“PPPA”)3 implements this principle by providing for the fast-track 

summary dismissal of proceedings that have the effect of stifling freedom of expression on 

matters of public interest.  The PPPA’s summary dismissal mechanism is found in sections 

137.1 to 137.5 of the Courts of Justice Act4 (“CJA”) and aligns with the underlying purposes 

of protecting freedom of expression, which includes participation in public debate and the 

search for truth.5  

3. Ontario’s legislation is the foundation for other “public participation” statutes across 

Canada.  In this regard, in 2017, the Uniform Law Conference of Canada, adopted and 

recommended the Uniform Protection of Public Participation Act,6 which is wholly based 

on Ontario’s PPPA.   British Columbia (“BC”) is currently in the process of enacting 

                                                 
1 Edmonton Journal v. Alberta (Attorney General), [1989] 2 SCR 1326, 1989 CanLII 20 (SCC) at 
para. 79. 
2 Grant v. Torstar Corp., [2009] 3 SCR 640, 2009 SCC 61, at para. 57 [Torstar]. 
3 Protection of Public Participation Act, 2015, S.O. 2015, c.23 
4 Courts of Justice Act, R.S.O. 1990, c. C.43, ss. 137.1 to 137.5 
5 Torstar at paras. 52-54. 
6 Uniform Law Conference of Canada. Uniform Protection of Public Participation Act (2017) 
online: http://www.ulcc.ca/images/stories/2016_pdf_en/2016ulcc0031.pdf. 
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legislation modeled on Ontario’s PPPA.7   In his comments introducing the legislation at 

its first reading, the Attorney General for BC remarked, 

Many British Columbians and a large number of civil society groups in B.C., including 
the B.C. Civil Liberties Association, have called for legislation to protect public 
participation. In 2017, the Union of B.C. Municipalities adopted a resolution endorsing 
such legislation, and in February of this year, 15 eminent legal figures signed an open 
letter calling for legislation based on the model of the Ontario act.  
… 
The ability of citizens to participate freely in discussion and debate on matters of public 
interest without fear of undue legal threat is vital to a vibrant democratic society. The 
Protection of Public Participation Act will be of great importance in protecting that 
fundamental democratic value.8 

4. The fact that Ontario’s legislation is the foundation for other “public participation” statutes 

elevates the questions on this appeal to those of public importance.  As other jurisdictions 

make the move to enact similar legislation across Canada, more and more defendants who 

face lawsuits which have the effect of muzzling their public interest speech, will rely on 

similar or identical legislation to seek the dismissal of claims against them.  This Court has 

the opportunity to “delineate and refine” the summary dismissal test in this important public 

participation legislation and ensure its universal application.9  

5. The proposed appeal raises two broad issues going to the heart of the PPPA’s statutory 

scheme. First, what is the proper scope of the court’s inquiry into the merits of claims and 

defences? Second, how is the court to weigh the seriousness of the harm to reputation and 

the strength of the public interest expression at stake? Resolution of these issues, which 

have serious implications for freedom of expression and “libel chill’, is necessary to ensure 

that the PPPA is effective in encouraging “freewheeling debate on matters of public 

interest.”10  

                                                 
7 Bill 32 –2018 Protection of Public Participation Act, 2018 Legislative Session: 3rd Session, 41st 
Parliament, First Reading. 
8 Legislative Assembly of British Columbia, Third Session, 41st Parliament (2018), Official Report 
of Debates (Hansard) May 15, 2018, Morning Sitting, Issue No. 137 [emphasis added]. 
9 Housen v. Nikolaisen, [2002] 2 SCR 235, 2002 SCC 33, at para. 9 [Housen]. 
10 Torstar at para. 52, citing WIC Radio Ltd. V. Simpson, [2008] 2 SCR 420, 2008 SCC 40, at para. 
2. 

82



 3 

6. With respect to the first issue, when a plaintiff attempts to prevent the mandatory dismissal 

of the proceeding, how much and what type of evidence is sufficient to show grounds to 

believe that no valid defences exist? Can the court weigh the evidence and make credibility 

determinations?  

7. In respect of the second issue, in assessing the reputational harm suffered or likely to be 

suffered by the plaintiff, and in the context of the law of defamation, is the court permitted 

to consider evidence and make findings of fact related to foreseeability and intention of 

republication?  

8. These issues require resolution.  The PPPA scheme engages important issues related to 

freedom of expression, reputation, and the use of a summary dismissal mechanism to fairly, 

justly and expeditiously ensure a greater scope of protection of free speech on matters of 

public interest. As has been recognized by this Court, these matters are of fundamental 

public importance.11  

B. Summary of Facts 
i) Ontario Moves to Promote and Protect Public Participation  

9. The Ontario Legislature has determined that proceedings arising from an expression 

relating to a matter of public interest merit special treatment. The PPPA provides a “triage” 

mechanism, under which Charter-protected freedom of expression is balanced against 

reputational interest at an early stage in the litigation, using “fast-track” procedures.  

10. The PPPA came into force on November 3, 2015.  The objectives of the PPPA, which are 

contained in s. 137.1 of the CJA, are set out in the statute itself and state: 

137.1(1) The purposes of this section and sections 137.2 to 137.5 are, 

(a) to encourage individuals to express themselves on matters of public interest; 

(b) to promote broad participation in debates on matters of public interest; 

(c) to discourage the use of litigation as a means of unduly limiting expression on 
matters of public interest; and 

(d) to reduce the risk that participation by the public in debates on matter of public 
interest will be hampered by fear of legal action. 

                                                 
11 See e.g. Torstar; Hill v. Church of Scientology of Toronto, [1995] 2 SCR 1130, 1995 CanLII 59; 
Hryniak v. Mauldin, [2014] 1 SCR 87, 2014 SCC 7. 
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11. The fast-track summary dismissal mechanism is found in sections 137.1 to 137.5 of the 

CJA. Section 137.1(3) begins with a mandatory direction to dismiss a proceeding “…if the 

person satisfies the judge that the proceeding arises from an expression made by the person 

that relates to a matter of public interest.”  

12. That provision is made subject to further qualification by section 137.1(4), which requires 

a judge to assess the merits of both the claim and the defences and to engage in a balancing 

of public interests: 

(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party 
satisfies the judge that, 

(a) there are grounds to believe that, 

(i) the proceeding has substantial merit, and 

(ii) the moving party has no valid defence in the proceeding; and 

(b) the harm likely to be or have been suffered by the responding party as a result 
of the moving party’s expression is sufficiently serious that the public interest 
in permitting the proceeding to continue outweighs the public interest in 
protecting that expression. [emphasis added] 

13. The judge, on hearing a section 137.1 motion, is called upon to strike a balance between 

the values of freedom of expression and the right of an individual to pursue a claim for 

harm done by virtue of the expression. 

14. Section 137.1 does not focus on the motive of the plaintiff in bringing the lawsuit. Rather, 

the legislation looks to the adverse effect of the lawsuit on matters of public interest.12  

ii) The Important Public Interest Expression 
a. The Confidential Email 

15. Ms. Bent at all material times was either President-elect or President of the Ontario Trial 

Lawyers Association (“OTLA”), an association of plaintiff-side personal injury lawyers 

whose mandate includes the continuing legal education of its members and advocacy to 

government and media on issues relating to accident victim’s rights.13  

                                                 
12 See Anti-SLAPP Advisory Panel Report to the Attorney General (October 28, 2010), at para. 35 
13 Platnick v. Bent, 2016 ONSC 7340 at para. 6 [Motion Decision], App. Record, Tab 2. 
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16. In November 2014, Ms. Bent sent an email (the “Confidential Email”) entitled “Sibley 

Alters Doctors’ Reports”,14 in her capacity as President-elect of OTLA15 to an OTLA 

restricted-access, confidential listserve comprised of plaintiff-side personal injury lawyers, 

who, like Ms. Bent, “devote the bulk of their practice to representing accident victims 

making claims against insurance companies, primarily in the motor vehicle area”,16 and 

whose access was dependent on first agreeing to the terms of a confidentiality agreement.17 

Ms. Bent sent the Confidential Email soon after the abrupt settlement of a Financial 

Services Commission of Ontario (“FSCO”) arbitration involving her client, a 

catastrophically impaired motor vehicle accident victim, and the insurer.18   It reads:  

From: "Maia L. Bent" <MBent@lerners.ca> 
Subject: Sibley Alters Doctors' Reports 
Date: November 10, 2014 at 9:30:18 AM EST 
To: "otlalawyers@lists.trialsmith.com" otlalawyers@lists.trialsmith.com 
 
Dear Colleagues, 
I am involved in an Arbitration on the issue of catastrophic impairment 
where Sibley aka SLR Assessments did the multidisciplinary assessments 
for TD Insurance. Last Thursday, under cross-examination the IE 
neurologist, Dr. King, testified that large and critically important sections 
of the report he submitted to Sibley had been removed without his 
knowledge or consent. The sections were very favourable to our client. 
He never saw the final version of his report which was sent to us and he 
never signed off on it. 
 
He also testified that he never participated in any “consensus meeting” 
and he never was shown or agreed to the Executive Summary, prepared 
by Dr. Platnick, which was signed by Dr. Platnick as being the consensus 
of the entire team. 
 
This was NOT the only report that had been altered. We obtained copies 
of all the doctor’s file and drafts and there was a paper trail from Sibley 
where they rewrote the doctors’ reports to change their conclusion from 
our client having a catastrophic impairment to our client not having a 
catastrophic impairment. 
 
This was all produced before the arbitration but for some reason the other 

                                                 
14 Platnick v. Bent, 2018 ONCA 687 at para. 25 [Appeal Decision], App. Record, Tab 4. 
15 Motion Decision at para. 115-116, App. Record, Tab 2. 
16 Motion Decision at paras.7, 66, App. Record, Tab 2.  
17 Motion Decision at para. 5, Tab 2; Appeal Decision at para. 24, App. Record, Tab 4. 
18 Motion Decision at paras. 17-18, App. Record, Tab 2. 
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lawyer didn’t appear to know what was in the file (there were thousands 
of pages produced). He must have received instructions from the 
insurance company to shut it down at all costs on Thursday night because 
it offered an obscene amount of money to settle, which our client 
accepted. 

I am disappointed that this conduct was not made public by way of a decision but I 
wanted to alert you, my colleagues, to always get the assessor’s and Sibley’s files. This 
is not an isolated example as I had another file where Dr. Platnick changed the doctor’s 
decision from a marked to a moderate impairment.19 

17. Ms. Bent sent the Confidential Email in order to educate fellow listserve members of the 

importance of obtaining production of the entire file in order to scrutinize expert reports 

filed by the insurer, advocate for motor vehicle accident victims, and ensure that the 

automobile dispute resolution system is fair and unbiased.20 Both courts below found that 

the Confidential Email relates to a matter of important public interest. 

18. Without Ms. Bent’s knowledge or authority, the Confidential Email was leaked by a 

member of the listserve and was subsequently reported on and republished by Insurance 

Business Magazine.21   

b. Background to the Confidential Email 
19. Dr. Platnick had been retained by the insurer’s assessment company, Sibley, to prepare an 

Executive Summary Report (“ESR”) for the purposes of determining whether Ms. Bent’s 

client was “catastrophically impaired” and thus qualified for enhanced insurance benefits.22 

Dr. Platnick is a medical doctor who “has for the past decade or longer devoted himself 

almost exclusively to working for insurance companies or the assessment companies hired 

by them to evaluate claims”23 and who “spends much of his professional time preparing and 

reviewing medical assessments done in the context of disputes between insurers and 

                                                 
19 Motion Decision, para. 8, App. Record, Tab 2; Appeal Decision, para. 25, App. Record, Tab 4. 
20 Affidavit of Maia Bent [Bent Affidavit], sworn April 25, 2016, paras. 6, 13-14, 18-19, 23, 27, 
App. Record, Tab 8; Bent Cross Examination, qq. 137, 514-515, 565-566, App. Record, Tab 10; 
Motion Decision at paras. 66, 116, App. Record, Tab 2. 
21 Bent Affidavit, paras. 39, 40, App. Record, Tab 8; Motion Decision at para. 25-27, App. Record, 
Tab 2. 
22 Appeal Decision, paras. 8, 10-11, App. Record, Tab 4. 
23 Motion Decision at para. 11, App. Record, Tab 2; see also Appeal Decision at para. 6, App. 
Record, Tab 4. 
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persons injured in motor vehicle accidents”.24 Dr. Platnick is not a specialist25 and does not 

have the specialist qualifications of the various experts whose reports he summarizes for 

use by insurers.26  

20. Dr. Platnick prepared and submitted the ESR by conducting a paper-review only of insurer 

specialist assessor reports from the entire assessment team, which were then used by him 

to form the conclusion that Ms. Bent’s client was not catastrophically impaired (“non-

CAT”). Dr. Platnick stated on his final report that the non-CAT finding was a “consensus 

conclusion”27 of the entire team of assessors, although there was, in fact, no consensus.28  

At the time he submitted the ESR, Dr. Platnick knew that the insurer would rely on it to 

deny CAT status and access to enhanced insurance benefits29 (which it did),30 knew that it 

may eventually be used at a FSCO arbitration,31 and understood that greater weight would 

attach to it if the assessors were in agreement on the non-CAT determination.32  

21. In the FSCO arbitration arising from the insurer’s denial of CAT status, documents 

disclosed pursuant to a disclosure order33 obtained  revealed  for  the  first  time  that there 

were “instances  where  material  information  favourable  to  her  client’s case had failed 

to make its way into the final reports submitted to the arbitrator.”34   Further, Dr. King, one 

of the insurer assessors, testified that he had not “ever seen Dr. Platnick’s report that 

purported to be an executive summary of, among others, his own report and  had not  

                                                 
24 Appeal Decision at para. 6, App. Record, Tab 4; see also Motion Decision at para. 11, App. 
Record, Tab 2. 
25 Appeal Decision at para. 12, App. Record, Tab 4. 
26 Motion Decision paras. 10-11, App. Record, Tab. 
27  Motion Decision at paras. 14-16, App. Record, Tab 2; Appeal decision, para. 8, 15-16, App. 
Record, Tab 4. 
28  Motion Decision at para. 14, App. Record, Tab 2; Transcript of the Cross Examination of 
Howard Platnick held June 8, 2016 [Platnick Cross Examination], qq. 378-390, 510, 511, 489, 500, 
512-516, App. Record, Tab 11. 
29 Platnick Cross Examination, qq. 228-229, App. Record, Tab 11. 
30 Motion Decision at para. 15, App. Record, Tab 2; Appeal Decision at para. 20, App. Record, Tab 
4. 
31 Platnick Cross Examination, qq. 248-249, App. Record, Tab 11. 
32 Platnick Cross Examination, qq. 428-433, App. Record, Tab 11. 
33 Motion Decision at para. 16, App. Record, Tab 2. 
34 Motion Decision at para. 16, App. Record, Tab 2. 
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concurred in its conclusions.”35  Following Dr. King’s testimony, the arbitration abruptly 

settled with the insurer agreeing to accept the CAT designation of Ms. Bent’s client, along 

with other favourable terms.36 

iii) Libel Chill: The Defamation Lawsuit  
22. Dr. Platnick sued Ms. Bent for defamation arising from the Confidential Email, claiming 

damages of $16,300,00037, which if awarded, would be unprecedented and have a profound 

chilling effect on freedom of expression.  In separate proceedings, Dr. Platnick sued 

Insurance Business Magazine for defamation as a result of its publication of Ms. Bent’s 

Confidential Email, also claiming damages of $16,300,000.38 Dr. Platnick did not bring 

“John Doe” proceedings against the person responsible for the leak. Sibley, who was the 

main subject of Ms. Bent’s expression, took no action against Ms. Bent in respect of the 

Confidential Email. 

23. The claim had the effect of chilling Ms. Bent’s speech on matters of important public 

interest to the administration of justice. As she explained: 

So I was worried that if I went out there and tried to in good faith and with integrity 
speak about something that is of grave concern to people who really are passionate 
about integrity in the justice system and protection of injured people…that something 
might be twisted or distorted or used in this lawsuit.39 

24. In her defence, Ms. Bent pled the defences of substantial justification and qualified 

privilege, among others, which, in respect of the merits-based portion of the s. 137.1 test, 

were the main focus on the motion. 

iv) The Proceedings in the Courts Below 
a. The Motion Decision 

25. Ms. Bent successfully brought a motion under s. 137.1 for an order to have Dr. Platnick’s 

defamation claim against her dismissed. The motion judge, Dunphy, J., (and the Court of 

Appeal) agreed that Ms. Bent’s expression relates to a matter of important public interest, 

                                                 
35 Motion Decision at para. 16, App. Record, Tab 2. 
36 Motion Decision at para. 17, App. Record, Tab 2; Appeal Decision, para. 22, App. Record, Tab 
4. 
37 Statement of Claim, Court file no. CV-15-520683, App. Record, Tab 7. 
38 Statement of Claim, Court file no. CV-15-520683, App. Record, Tab 7. 
39 Bent Cross Examination, q. 734, App. Record, Tab 10. 
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namely the integrity of the “process put in place by the legislature for the determination of 

claims made by persons injured in motor vehicle accidents” and, in particular, “the honesty 

and reliability of medical reports filed on behalf of insurers in the arbitration process.”40  

26. The analysis then turned to whether Dr. Platnick could halt the mandatory dismissal of the 

proceeding by satisfying Dunphy, J. that: 

(a)  there were grounds to believe that Ms. Bent had no valid defences;  

(b) and that the balancing of public interests favoured continuation of the 

proceeding over protection of Ms. Bent’s expression.  

27. Dunphy J. considered the meaning of the “grounds to believe” standard in section 

137.1(4)(a) and concluded that there must be credible and compelling evidence to provide 

an objective basis for the belief that the defendant has no valid defence.41  Based on an 

assessment of the totality of the evidence available, Dunphy, J. was not satisfied that there 

were grounds to believe that Ms. Bent had no valid defence of qualified privilege or 

substantial justification, either of which was a complete answer to the claim.  

28. In balancing the competing public interests at stake, and in considering, among other things, 

the seriousness of the expression, the lack of malice shown, and the lack of evidence of 

harm, causation and foreseeability, Dunphy, J. was not satisfied that the public interest 

favoured continuation of the proceeding. 

The Appeal Decision 
29. Dr. Platnick appealed Dunphy, J.’s order to the Court of Appeal for Ontario. His appeal 

was heard together with five other section 137.1 appeals.  On August 30, 2018, the Court 

of Appeal released its six section 137.1 decisions. Upon hearing those appeals, the Court 

of Appeal promulgated its own test based on its application and interpretation of section 

137.1, with the main legislative analysis contained in 1704604 Ontario Ltd. v. Pointes 

Protection Association (Pointes Protection).42  

                                                 
40 Appeal Decision at paras. 36 to 37, App. Record, Tab 4; Motion Decision at paras. 68-71, 132, 
App. Record, Tab 2. 
41 Motion Decision at paras. 84-87, App. Record, Tab 2. 
42 1704604 Ontario Ltd. v. Pointes Protection Association, 2018 ONCA 685 [Pointes Protection]. 
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30. The Court of Appeal allowed Dr. Platnick’s appeal. While it agreed with Dunphy, J. that 

Ms. Bent’s expression related to a matter of important public interest, it disagreed with his 

approach to the interpretation and application of section 137.1(4). It lowered the evidentiary 

threshold required on the motion to that of “potentially credible” evidence,43 interfered with 

Dunphy, J.’s factual findings in relation to whether the plaintiff had provided sufficient 

evidence to ground the belief that Ms. Bent had no defences, and substituted its own 

conclusion in the place of Dunphy J.’s exercise of discretion in finding that Dr. Platnick 

failed to satisfy him that the public interest in permitting the proceeding to continue 

outweighed the public interest in permitting Ms. Bent’s expression.   

31. The Court of Appeal engaged in what can only be described as a de novo assessment of the 

evidence in respect of each strand of the s. 137.1(4) test, making findings either inconsistent 

with the evidence on the motion or not available to it based on the record before the Court. 

PART II –Questions in Issue 
 

32. The proposed appeal raises the following questions of public importance: 

a) What is the proper scope of the court’s inquiry into the merits of claims and defences 

in this summary dismissal process? In this regard, when a plaintiff attempts to prevent 

the mandatory dismissal of the proceeding, how much and what type of evidence is 

sufficient to show grounds to believe that no valid defences exist?  Can the court weigh 

the evidence and make credibility determinations? What then is the scope of appellate 

review of the judge’s factual findings and his or her application of the findings to the 

grounds to believe standard? 

b) How is the court to weigh the seriousness of the harm to reputation and the 

importance of the public interest expression at stake? In assessing the reputational harm 

suffered or likely to be suffered by the plaintiff and in the context of defamation law 

principles, is the court permitted to consider evidence and make findings of fact related 

                                                 
43 Appeal Decision at para. 82: The Court of Appeal specifically warns against the motion judge 

finding that the evidence on the motion is credible and states that the question is only whether “a 

reasonable trier could accept the evidence.” [Emphasis added], App. Record, Tab 4. 

90



 11 

to foreseeability and intention of republication? Under what circumstances then is the 

Court of Appeal entitled to interfere with the motion judge’s exercise of discretion in 

deciding whether the public interest favours the dismissal of the proceeding? 

PART III – Statement of Argument 

Issue 1. The Proper Scope of the Court’s Inquiry  
33. This Court’s guidance is required to resolve the question of the manner in which judges are 

to perform their screening function on a section 137.1 motion. Too low a threshold of 

evidence will  gut the legislation of any practical effect and strip judges of their ability to 

filter out costly proceedings that attack public interest expression. The evidentiary 

threshold, therefore, is of paramount importance to the entire s. 137.1 scheme and requires 

resolution by this Court.  

i) The “Compelling and Credible” Evidentiary Approach  

34. On the motion, Dunphy, J. took guidance from this Court’s decision in Mugesera v. Canada 

(Minister of Citizenship and Immigration)44 regarding the nature of evidence required to 

satisfy him that “grounds to believe” exist that Ms. Bent had no valid defences.45  Dunphy, 

J. concluded that the responding party bears the “burden of establishing on objective 

evidence that shows beyond mere suspicion and based on “compelling and credible 

information” both that the claim has “substantial merit” and that there is “no valid 

defence.”46 He called for a commonsense approach to the evidentiary standard, which 

recognizes the “summary nature of the motion and the quality of evidence that can 

reasonably be expected or demanded.”47  This approach ensures that the judge’s belief will 

be based on objective grounds and that that the object and spirit of the legislation will be 

respected.   

35. While no other legislation is directly comparable to the PPPA and the section 137.1, CJA, 

dismissal test, other Canadian statutes have screening procedures, which employ a “grounds 

                                                 
44 Mugesera v. Canada (Minister of Citizenship and Immigration), [2005] 2 SCR 100, 2005 SCC 
40. 
45 Motion Decision at paras. 84-86, App. Record, Tab 2. 
46 Motion Decision at para. 87, App. Record, Tab 2. 
47 Motion Decision at para. 86, App. Record, Tab 2. 
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to believe” or “reason to believe” evidentiary threshold.  In the CarGurus, Inc. v. Trader 

Corporation case,48 a decision which reviewed the Competition Tribunal’s findings 

pursuant to section 103.1 of the Competition Act, RSC 1985, c C-34, the Federal Court of 

Appeal, had “no hesitation to find that it was reasonable for the Tribunal to conclude that 

the evidence put forward by CarGurus was not sufficient credible evidence to support a 

bona fide belief that CarGurus may have been substantially affected.”49 Similar to the 

“Goldilocks approach” adopted by Dunphy, J. in the court below,50 the Federal Court of 

Appeal noted that “what constitutes sufficient credible evidence will vary from case to case 

depending on the context. That being said, there must still be credible and objective 

evidence” to support the applicant’s claim.51 

ii) The Court of Appeal Lowers the Threshold 

36. The Court of Appeal rejected the “compelling and credible” approach to the evidentiary 

threshold on the merits portion of the motion. Rather, it determined that the plaintiff is only 

required to provide “potentially credible”52 evidence which could form a basis for “any 

range of conclusions reasonably available”53.  Not only is this threshold of evidence too low 

to achieve the purposes of the legislation, it is vague and confusing.      

37. Adding further confusion to the “potentially credible” evidentiary approach, the Court of 

Appeal stated in Pointes Protections, supra, that the merits section of the test “contemplates 

a limited weighing of the evidence, and, in some cases, credibility evaluations,”54 but it did 

not indicate in what cases this may occur or to what extent the judge may engage in a 

weighing of the evidence.  

38. The Court of Appeal’s “potentially credible” approach does not adequately consider that 

the legislation, through the use of the words “grounds to believe”, “substantial merit” and 

                                                 
48 CarGurus, Inc. v. Trader Corporation, 2017 FCA 181 [CarGurus]. 
49 CarGurus at para. 30. 
50 Motion Decision at para. 86, App. Record, Tab 2. 
51 CarGurus at para. 23 [underlining added]. 
52Appeal Decision at para. 108: The Court of Appeal specifically refers to a lower evidentiary 

threshold of “potentially credible evidence” [emphasis added], App. Record, Tab 4. 
53 Appeal Decision at para. 44, App. Record, Tab 4. 
54 Pointes Protection at para. 82. 

92



 13 

“valid defence” requires an assessment of the underlying merits of the claim and defences, 

that the legislation contains no limit on the judge’s power to weigh evidence or evaluate the 

credibility of the evidence available, that cross-examinations are permitted, which aid the 

judge in weighing the evidence and in making credibility determinations, that the 

legislation’s 7 hour limit on cross-examinations55 is the same as the time limit for 

examinations for discovery set out in the Rules of Civil Procedure56 and an extension of the 

7 hour limit may be permitted if it is in the interests of justice,57 and that the Legislature 

specifically placed the summary dismissal procedure in the CJA, the enabling statute to the 

Rules.  These factors indicate that the judge is, in fact, permitted to weigh the evidence 

available and make credibility determinations in respect of the underlying merits in 

satisfying himself or herself that grounds to believe exist that the defendant has no defence.  

39. In order to give practical effect to the legislation and ensure that it does not become a mere 

restatement of existing procedures to strike a pleading,58 the judge must be permitted to 

consider the totality of the evidence available, including credible and convincing evidence 

that casts doubt on the truthfulness of the plaintiff’s allegations.   To suggest, as the Court 

of Appeal did, that any “range of reasonable conclusions” is all that is required places the 

evidentiary threshold on the motion too low.  

40.  Given the importance of judicial consistency amongst and within provincial jurisdictions, 

it is necessary for this Court to define the ambit of the “grounds to believe” standard in the 

particular context of legislation aimed at protecting and promoting expression that relates 

to a matter of public interest.  

  

                                                 
55 CJA, s. 137.2(4). 
56 Rules of Civil Procedure, RRO 1990, Reg 194, Rule 31.05.1(1). 
57 CJA, s. 137.2(5). 
58 See Able Translations Ltd. v Express International Translations Inc., 2016 ONSC 6785 per 
Dunphy, J. at para. 43 (Aff’d 2018 ONCA 690 on other grounds). 
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Improper Interference with Factual Findings 

41. In the merits inquiry, and throughout its decision, the Court of Appeal rejected important 

and material findings of fact without any reference to a palpable and overriding error.  

42.  In respect of Ms. Bent’s defence of substantial justification, the Court of Appeal did not 

consider that Ms. Bent need only prove the truth of the harshest “sting” of the words 

complained of (professional misconduct). In that regard, Dunphy, J. was entitled to consider 

the totality of the evidence on the motion, including the fact that the admissions of Dr. 

Platnick in relation to the “consensus conclusion” precluded the finding that there were 

grounds to believe that Ms. Bent’s substantial justification defence was not valid. The Court 

of Appeal, in overturning Dunphy, J.’s findings relating to the substantial justification 

defence, approached the analysis as though Ms. Bent was required to prove every allegation 

in the Confidential Email. As such it did not consider the defence of substantial justification 

pleaded by Ms. Bent.  

43. In this regard, the Court of Appeal ignored Dunphy J.’s factual findings that the “ESR was 

most certainly false and misleading” and “was not a “consensus conclusion of any other 

expert.”59 The Court of Appeal disregarded admissions and uncontradicted or unchallenged 

evidence, including: 

a) It only takes one assessor on the assessment team to make a finding of CAT for the 

insured to receive a CAT status and receive enhanced insurance benefits.60 A lack of 

consensus would mean that at least one insurer assessor made a CAT finding, which 

was not represented in the ESR provided to the insurer. 

b) Ms. Bent gave a fair and accurate contemporaneous account of Dr. King’s testimony 

that he was never shown the ESR, never participated in a consensus meeting, never  

                                                 
59 Motion Decision at para. 14, App. Record, Tab 2. 
60 This was admitted by Dr. Platnick: Affidavit of Howard Platnick, sworn May 20, 2016 [Platnick 
Affidavit], para. 80, App. Record, Tab 9; Platnick Cross Examination, qq. 508-509, App. Record, 
Tab 11. 
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“signed-off” on the ESR and that important portions of his report had been removed 

without his knowledge or consent.61  

c) Dr. Platnick knew that it was false and misleading to state in the ESR that there was a 

consensus amongst all assessors.62 

d) Paragraph 1(1)(18) of Ontario Regulation 856/93 made under the Medicine Act, 1991, 

provides that the signing of a document that the member knows or ought to know is 

false or misleading constitutes professional misconduct. 

44. It was open on the evidence before him for Dunphy J. to reasonably conclude that he was 

not satisfied that Ms. Bent had no valid defence. 

45. This Court has recognized that the presumption of deference related to judges’ findings of 

fact extends to judges hearing motions for summary judgment.63  The same deference 

should be afforded to a motion judge’s factual findings on a section 137.1 motion.  A section 

137.1 motion should be the “main event” not the “tryout on the road.”64  Aside from the 

importance of conserving judicial resources, respect for the judge’s familiarity, and 

understanding of the evidence,65 it is especially important, in the context of section 137.1, 

to defer to a judge’s factual findings in light of the fact that an appeal process may prejudice 

litigants with fewer resources.66  Section 137.1 is meant to be a fast-track summary 

dismissal procedure and it contains special costs provisions to reduce the defendant’s 

exposure to financial risk.67  The Legislature specifically designed the section 137.1 process 

to lessen the financial burden on defendants who have expressed themselves on matters of 

public interest. 

                                                 
61 Bent Affidavit, para. 38, App. Record, Tab 8; Evidence of Dr. David King at an Arbitration 
Hearing held on November 6, 2014, qq. 177-187, 283-291, App. Record, Tab 12. 
62 Platnick Cross Examination, qq. 451, 461-469, 510-516, 549-556, App. Record, Tab 11. 
63 Hryniak at para. 81. 
64 Housen at para. 13, citing Anderson v. Bessemer City, 470 U.S. 564 (1985 at pp. 574-75) (US 
SC). 
65 Housen at para. 18. 
66 Housen at para. 16. 
67 Ss. 137.1(7), (8). 
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46. There should not be one standard of review (“palpable and overriding error”) for ordinary 

appeals and a different standard for section 137.1 motions.  This Court’s guidance is 

necessary to resolve this issue. 

Issue 2: Weighing the Competing Public Interests  
47. The proposed appeal raises the question as to the relevant factors a judge must consider in 

balancing two competing public interests: the public interest in permitting a proceeding to 

continue where the harm caused by the public interest expression is sufficiently serious; 

and the public interest in protecting public interest speech.  The language of section 

137.1(4)(b) indicates that a finding of “sufficiently serious” harm is a precondition for any 

decision by the judge to permit the proceeding to continue.  It is within the judge’s 

discretion to decide one way or the other, based on the evidence available, whether he or 

she is satisfied that it is in the public interest to continue the proceeding.  

Foreseeability and Intention of Republication: Relevant Factors in a Defamation Case 

48. In exercising his or her discretion, the judge must by necessity be permitted to consider and 

decide issues of foreseeability and intention where the source of the plaintiff’s damages 

arise from the republication of a public interest expression.  In defamation law, in particular, 

a person is only liable for his or her own publication, not repetition by another.68 As such, 

liability for damages will not flow to a defendant where a republication has occurred that 

the defendant neither authorized nor intended to make, except where the repetition was the 

natural and probable result of the publication.69  

49. In this case, evidence (or the lack of it) regarding foreseeability of republication and 

causation are relevant factors that Dunphy, J. properly considered and could not ignore in 

weighing the competing public interests.  Dunphy, J., in exercising his discretion, 

considered the following:   

a) The harm alleged to have been suffered by Dr. Platnick arose from publication of the 

Confidential Email to individuals outside of the confidential listserve group namely, 

“vendor companies”, “insurers”, “the insurance industry”, and “adjusters from small 

                                                 
68 R.E. Brown, Brown on Defamation (2nd ed – e-looseleaf), at Ch. 7.5(1). 
69 Brown, supra. 
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and large insurance companies”,70 “none of whom are pleaded to have been recipients 

of the email on its initial publication.”71  

b) Dr. Platnick did not plead or allege that any of the listserve members were material 

clients.72  

c) There was no evidence to suggest that Ms. Bent bore “any responsibility for the 

subsequent and unanticipated republication of the email to a broader audience,” nor did 

any of the evidence on the record support an inference of malice.73  

d) There was no “credible foundation for attributing the leak of the email to Ms. Bent.”74 

e)  There was no credible evidence that Ms. Bent was responsible for the Insurance 

Business magazine story.75  

f) There was no evidence on the record to suggest that the confidentiality obligation was 

routinely ignored by listserve members or any pleading the Ms. Bent “knew or ought to 

have known of a substantial risk of republication” in violation of the listserve 

confidentiality rules.76 

50. In light of his findings in respect of harm, Dunphy, J. reasonably concluded that the public 

interest in protecting Ms. Bent’s expression trumped the public interest in continuation of 

the proceeding. In tipping the balance in favour of protecting Ms. Bent’s expression, 

Dunphy, J. found that: 

There is a strong public interest in lawyers sharing information intended to improve the 
administration of justice with each other. There is a strong public interest in finding the 
correct balance between victims’ rights and the public (through its insurers) in the 
accident compensation system. The role of experts in that system is also a matter of 
strong public interest. All of these public interests are strongly engaged by the email of 
Ms. Bent.77  

                                                 
70 Platnick Affidavit, paras. 10, 14, 16, 22-23, 26, 29, 30-32, 34, 35, 37, 39, 43- 44, 48, 
52-53, App. Record, Tab 9. 
71 Motion Decision at para. 74, App. Record, Tab 2. 
72 Motion Decision at para. 124, App. Record, Tab 2. 
73 Motion Decision at paras. 29-31, 116, App. Record, Tab 2. 
74 Motion Decision at para. 124, App. Record, Tab 2. 
75 Motion Decision at para. 125, App. Record, Tab 2. 
76 Motion Decision at paras. 29-31, App. Record, Tab 2. 
77 Motion Decision, para. 132, App. Record, Tab 2. 
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51. Importantly, the fact that Dunphy, J., found no credible basis to support Dr. Platnick’s 

allegation that Ms. Bent was motivated by malice in publishing the Confidential Email,78 

weighed in favour of protecting Ms. Bent’s expression. 

52. The Court of Appeal, determined that issues of foreseeability and intention are not within 

the proper scope of inquiry in the harm analysis, and with potentially far-reaching 

consequences to the legal profession, inferred, without any factual basis whatsoever, that it 

is “almost inevitable that an email sent to several hundred people involved in acting for 

claimants injured in motor vehicle accidents, alleging serious improprieties on the part of a 

medical expert routinely used by insurers, would rapidly find a much broader audience.”79  

That the Court, based on speculation and conjecture, diminished the confidentiality 

obligation of a group of lawyers whose commitment to confidentiality is a hallmark of their 

profession, is particularly troubling.   

53. The Court of Appeal also failed to consider the impact of section 25 of the Libel and Slander 

Act80, R.S.O. 1990, c. L.12, a new section added pursuant to the PPPA, which adds 

protection to defendants from liability for republication where a qualified privilege applies: 

Any qualified privilege that applies in respect of an oral or written communication on 
a matter of public interest between two or more persons who have a direct interest in 
the matter applies regardless of whether the communication is witnessed or reported 
on by media representatives or other persons. 
 

54. Rather, the Court of Appeal, in allowing the appeal, essentially found that a plaintiff  has 

to do no more than establish some sort of temporal connection between his losses and the 

expression to establish causation of harm and to tip the scale in favour of the continuation 

of the proceeding.81    

55. Resolution of this issue is important in order to ensure that the emerging PPPA 

jurisprudence results in the application of a robust filtering regime, as intended.   

  

                                                 
78 Motion Decision at para. 134, App. Record, Tab 2. 
79 Appeal Reasons, at para. 107 [emphasis added]. 
80 Libel and Slander Act, R.S.O. 1990, c. L.12, s. 25. 
81 Appeal Decision at para. 106, App. Record, Tab 4. 
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Improper Interference with a Discretionary Decision 

56. A review of an exercise of judicial discretion should not be overturned by an appellate court 

merely because it would have exercised the original discretion in a different way.82  This 

Court in Reza v. Canada83 confirmed that the “test for appellate review of the exercise of 

judicial discretion is whether the judge at first instance has given sufficient weight to all 

relevant considerations.” 

57. The Court of Appeal ignored entirely the principle that judges “can reasonably interpret the 

factors in different ways and reach different, but reasonable, decisions”84 and improperly 

replaced Dunphy, J.’s discretionary decision, which sided on protecting Ms. Bent’s 

expression and dismissing the proceeding, with that of its own.  There was no basis for the 

Court of Appeal’s interference with Dunphy, J.’s exercise of discretion.  The reasons for 

decision of Dunphy J. demonstrate that he gave sufficient weight to all relevant factors in 

exercising his discretion. Dunphy, J. properly considered the evidence of foreseeability and 

intention of republication in weighing the competing interests and falling on the side of 

protecting Ms. Bent’s expression. The Court of Appeal, replacing Dunphy, J.’s decision 

with that of its own held that “it was not the motion judge’s function to make a finding in 

respect of the scope of Dr. Platnick’s damages claim” and found that it was improper for 

Dunphy, J. to consider issues of foreseeability in relation to publication of the Confidential 

Email outside the listserve.85  The Court of Appeal’s decision has the effect of unduly 

limiting the factors to be considered  by a judge in the balancing of public interests.  

58. Section 137.1 requires the judge to exercise his or her discretion to balance competing 

public interests.  If the Court of Appeal’s decision below is permitted to stand, that 

discretion will, in future, be eroded, contrary to long-standing principles. 

                                                 
82 Viscount Simon L.C. in Charles Osenton & Co v. Johnston, [1942] A.C. 130, at p. 138, 
mentioned in Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 
SCR 3, 1992 CanLII 110 (SCC) at p. 76. 
83 Reza v. Canada, [1994] 2 SCR 394, 1994 CanLII 91 (SCC) at p. 404. 
84 Wong v. Lee, 2002 CanLII 44916 (ON CA), at para. 46, per. Borins, J.A. (dissenting). 
85 Appeal Decision at para. 107-108, App. Record, Tab 4. 
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PART IV – Submissions on Costs 

59. Ms. Bent requests her costs of this Application in any event of the cause. 

PART V – Order Sought 

60. Ms. Bent respectfully requests that leave to appeal the decision of the Ontario Court of 

Appeal, dated August 30, 2018, be granted with costs of this Application in any event of 

the cause. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 26th day of October 2018. 

 

__________________________  

Howard Winkler 
Eryn Pond 
Counsel for the Applicant, Maia Bent 
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