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PART I-OVERVIEW AND STATEMENT OF FACTS
A]

Overview

1.

Ms. Bent published a devastating lie about Dr. Platnick by accusing him of changing

another doctor's opinion from a catastrophic impairment to a non-catastrophic impairment without
that doctor's knowledge or consent.

The Court of Appeal correctly held that this was an

"unambiguous allegation of dishonesty and professional misconduct" 1 which was "not
accurate in any sense'? ( emphasis added). It was a malicious attack on Dr. Platnick' s reputation
for integrity and trustworthiness, the cornerstone of his professional life. This Court has held that
such allegations would "undoubtedly cause a crushing injury":' (emphasis added), which is exactly
what happened in this case. Shortly after publication, Dr. Platnick's business was decimated.
2.

Ms. Bent published her incendiary and explosive defamatory e-mail on the OTLA Listserv

notwithstanding that she was bound by the OTLA Undertaking and Indemnity Agreement that
states, inter alia, "PROHIBITION AGAINST DEFAMATORY MATERIAL: I will not send,
re-send or disseminate any material that is or may be defamatory or otherwise actionable?"
(emphasis original). The current iteration of the OTLA Undertaking contains the same prohibition
against using the Listserv to disseminate defamatory material, but now includes the following:
"The following material is inappropriate and may not be posted on the LISTSERVE (a) obscene,
offensive, inflammatory, libelous, derogatory, or any language directed to harm someone
personally" ( emphasis added). 5
3.

The Court of Appeal was correct in allowing Dr. Platnick's case to proceed to trial so that

he would have an opportunity to vindicate his name and hold the appellants accountable for the
egregious and "crushing" injury they needlessly caused.
4.

The herein action is not a SLAPP action (Strategic Litigation Against Public Participation).

It is a legitimate and bona fide libel action. It is the antithesis of a SLAPP action. Further, Dr.

1

Platnick v. Bent, 2018 ONCA 687, para. 75, AR, Vol. 1, tab 9 [Appeal Decision].

2

Appeal Decision, para. 79.

3

Botiuk v. Toronto Free Press Publications Ltd. [1995] S.C.J. No. 69, para. 92 [Botiuk].

4

OTLA Undertaking and Indemnity, AR, Vol. IV, tab 18-K, p. 48 [OTLA Undertaking].
Affidavit of Allen Wynperle, Exhibit "A", OTLA Motion Record for Intervention, pp. 13-15.

5

-2Platnick did not seek Ms. Bent out. The two did not know each other. Dr. Platnick and Ms. Bent
had never spoken or written to each other. They had no history. Dr. Platnick had never criticized,
confronted, challenged, objected, complained, disputed, argued, protested, attacked or otherwise
attempted in any way to prevent Ms. Bent or OTLA from expressing themselves in any way that
they wished. Ms. Bent conceded that Dr. Platnick had never interfered with her ability to express
herself in any way she wanted to.6 Nevertheless, in the last sentence of Ms. Bent's November 10,
2014 defamatory communication which was widely distributed to 670 plaintiff personal injury
lawyers, completely disconnected from the rest of her defamatory communication which was
focused exclusively on the Carpenter arbitration, she wrote "This is not an isolated example as

I had another file where Dr. Platnick changed the doctor's decision from a marked to a
moderate impairment". 7
5.

Ms. Bent intended to communicate and in fact did communicate to her colleagues, that Dr.

Platnick had changed another doctor's conclusion without that doctor's knowledge or consent,
from a catastrophic impairment which entitled the claimant to significantly increased benefits
under Ontario's accident benefits regime (discussed below), to a non-catastrophic impairment
which capped the claimant's accident benefits at a significantly lower level. This incendiary and
explosive allegation went viral within days of the publication and within a week or two, the process
of Dr. Platnick being blacklisted began, culminating in the complete destruction of a very
successful business he had built over 20 years.

Dr. Platnick's credibility and reputation was

decimated.
6.

The Court of Appeal got it exactly right in describing the libel as an "unambiguous

allegation of dishonesty and professional misconduct" which was "not accurate in any sense".
While other aspects of Ms. Bent's communication were also defamatory, it was this last sentence,
relating to a report prepared by Dr. Dua that resulted in the egregious harm suffered by Dr.

6

Transcript of Evidence, Maia Bent, AR, Vol. XII, tab 28, pp. 39, 62-64, 197-201 [Bent
Transcript].
7
Defamatory Communication, November 10, 2014, AR, Vol. III, tab 18-A, pp. 31-32.

-3Platnick. Apart from decimating his business, it resulted in incalculable embarrassment, shame,
humiliation and disgrace to himself, his wife and their four children. 8
7.

There is not a shred of evidence in the record before the Court to support Ms. Bent's

devastating lie about Dr. Platnick. The only evidence in the record is from Dr. Platnick that
confirms that the allegation was completely false and spurious.9

During the course of oral

argument before the Court of Appeal, counsel for the appellants made no attempt to justify or
support the veracity of Ms. Bent's incendiary and explosive allegation. When pressed by the Court
of Appeal to respond to Dr. Platnick' s submission that there was not a shred of evidence to support
this allegation, counsel for Ms. Bent argued, inter alia, that the occasion was protected by qualified
privilege and therefore whether it was truthful or not was irrelevant. The Court of Appeal took
due note of this response in concluding, along with the other evidence, that this serious allegation
was "not accurate in any sense".
8.

In seeking leave to appeal, the appellants made no attempt to justify the veracity of Ms.

Bent's defamatory statement, a point which was made with emphasis in paragraph 3 of Dr.
Platnick's Responding Memorandum of Argument. Even in the face of this submission, in their
Reply Submission on their Leave Application, the appellants continued to remain silent on this
critical point.

Having been granted leave, Ms. Bent now attempts to justify her actions

notwithstanding that she knows that her allegation against Dr. Platnick concerning Dr. Dua was
false.
9.

In paragraph 42 of her factum, Ms. Bent claims that she did not receive the final report of

Dr. Dua that had been provided to Dr. Platnick. Dr. Platnick does not accept this as a fact since to
date he has not had access to the ordinary pre-trial discovery process. Further, he would require
the file of the vendor company and insurer in that case, the release of which was not remotely
possible on an anti-SLAPP screening motion as he would need a Court order to obtain these
documents. It is an undisputed fact that Dr. Platnick based his report relating to Dr. Dua on her
final report where she had concluded that the appellants' client was not catastrophically impaired

8

Affidavit of Howard Platnick, AR, Vol. VI, tab 19, pp. 1, 7, 15-17, 71-72, paras. 2, 14, 30-40,
102 ( d) [Platnick Affidavit].
9
Platnick Affidavit, AR, Vol. VI, tab 19, pp. 65-72, 92, paras. 98-102, 124.
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as a result of the motor vehicle accident. Ms. Bent asserts that because Dr. Platnick's report
relating to Dr. Dua was "in complete contradiction" to the conclusion in the Dua report she had
(penultimate draft), she reasonably concluded that Dr. Platnick had changed Dr. Dua's report. This
is an astonishing proposition. Based on pure speculation and conjecture, and without consulting a
file she had closed a couple of years earlier, Ms. Bent drew the worst possible conclusion against
Dr. Platnick and effectively communicated to 670 plaintiff lawyers that Dr. Platnick had engaged
in fraudulent conduct by changing Dr. Dua's conclusion from a catastrophic impairment to a noncatastrophic impairment, so as to deny her client fair compensation. Even though this "complete
contradiction" had been entirely transparent and above board, Ms. Bent felt no need to seek
clarification of any kind from Dr. Platnick, Dr. Dua, counsel on the case, the vendor company or
the insurer. Instead, she went straight for Dr. Platnick's jugular by unambiguously and falsely
accusing him of the most serious and egregious form of dishonesty and professional misconduct,
which she knew (all other considerations aside), was strictly prohibited by the terms of the Listserv
itself. Ms. Bent could not have attacked Dr. Platnick's integrity and trustworthiness in a more
severe way. She knew that her allegation against Dr. Platnick was a "death sentence". It is highly
probable that this, combined with other evidence adduced during discoveries and at trial, will result
in a reasonable jury finding that Ms. Bent was motivated by malice, defined by this Court to
include knowledge or falsity or reckless disregard or indifference to the truth, spite, ill-will or any
indirect or ulterior motive.!" These types of issues must be left to be determined on the basis of a
fully developed and tested evidentiary record, not on an expedited, preliminary, summary, antiSLAPP screening motion where critical evidence was neither in Dr. Platnick's possession, nor
under his direction or control.
10.

In Botiuk, this Court held that "a reputation for integrity and trustworthiness is the

cornerstone of [a lawyer's or doctor's or any other professional's] life ... a charge of dishonesty
would undoubtedly cause a crushing injury"!' (emphasis added). This Court further held that
this is particularly true when the professional is part of a small or discreet group or community.
The insurance industry and bar that are involved in catastrophic determination ratings are a small
and discreet group and those medical experts who conduct ratings like Dr. Platnick, are an even

10
11

Hill v. Church of Scientology of Toronto, [1995] S.C.J. No. 64, paras. 144-146 [Hill].
Botiuk, supra, para. 92.

-5smaller group. As a partner in one of Canada's most prominent personal injuries litigation law
firms, the appellants' libel carried considerable weight.12 It was therefore no surprise that Ms.
Bent's defamatory communication went viral within this community so quickly resulting in a

"crushing injury", with Dr. Platnick being blacklisted and his professional income wiped out
effectively overnight. 13 Even Ms. Bent agreed that an allegation accusing a doctor of altering
another doctor's report was a serious matter of professional misconduct that went to the
quintessential core of Dr. Platnick's ability to discharge his professional responsibility.14
11.

In Hill v. Church of Scientology of Toronto, at a press conference held in front of the

Osgoode Hall Court, Mr. Manning read from and commented upon allegations contained in a
Notice of Motion by which Scientology intended to commence criminal contempt proceedings
against Casey Hall, a Crown Attorney. The Notice of Motion alleged that Casey Hill had mislead
a judge of the Supreme Court of Ontario and had breached orders sealing certain documents
belonging to Scientology. Following a jury trial, the allegations were found to be untrue and
without foundation.

This Court upheld the jury award of $1.6 million. Notwithstanding the

egregious nature of the libel, fortunately and appropriately, Mr. Hill maintained his prominent
position with the Attorney General's office and was later appointed as a Superior Court of Justice
judge. He sustained no financial loss. Dr. Platnick who has been similarly libeled, sustained a
crushing financial and personal loss.
12.

Implicit in this Court's determination that libels that directly attack the integrity and

trustworthiness of a professional "undoubtedly" will result in a "crushing injury", is that persons
suffering the devastating consequences of such libels are at the quintessential core of the
protections provided under the law of defamation. These cases are at the high end of the libel
scale, whereas plaintiffs engaged in SLAPP actions are abusing the justice system and therefore at
the low end of the scale. Dr. Platnick does not seek final judgment on the merits of his case on
this appeal. All he seeks is his day in court where he would be accorded the opportunity to
vindicate his name just as Mr. Hill, Mr. Botiuk and other legitimate libel victims have done before
him. The appellants' rights are preserved. If Dr. Platnick's case cannot pass the anti-SLAPP

12

13
14

Appeal Decision, para. 101.
Platnick Affidavit, AR, Vol. VI, tab 19, p. 7, para. 14.
Bent Transcript, AR, Vol. XII, tab 28, p. 169.

-6screening test, then neither could Mr. Hill and Mr. Botiuk or any other legitimate libel action. This
is precisely the core value libel action that the legislature encouraged to proceed unencumbered by
the anti-SLAPP legislation.
13.

This is not the type of case the legislature contemplated being subject to an anti-SLAPP

motion. The harm targeted by the Protection of Public Participation Act ("PPPA") ands. 137.1
of the Courts ofJustice Act ("CJA") was the serious damage caused by SLAPP actions. It is the
strategic nature of SLAPP actions that is critical. SLAPP actions are not designed to win, but to
frighten, scare, bully, intimidate, coerce, instill fear and punish people into silence; to punish those
with opposing opinions such as a residential group protesting a particular development or an
environmental or animal rights group objecting to a mining or a clear cutting forestry project. The
rich and powerful developer or mining and forestry company will strategically launch a SLAPP
action to silence opposition to their projects. SLAPP actions have no interest in litigating disputes.
They are not interested in justice. Consequently, the legislature viewed these SLAPP lawsuits as
abusive, vexatious and meritless, which abuse and misuse the justice system for an improper
purpose.15
14.

Further, it is clear from the Anti-SLAPP Advisory Panel Report, 16 commentary from the

drafters of the legislation, 17 the legislative debates 18 and the Ontario Court of Appeal, that the

PPPA established through the CJA, a procedural mechanism to screen out abusive SLAPP actions
that did not change the substantive law of defamation, requiring legitimate libel actions to proceed
to trial in the ordinary course. The PPPA did not diminish the very high premium society places
on protecting reputation. The PPPA did not intend to deny libel victims of the opportunity to
vindicate their names at trial, with the full panoply of pre-trial protections such as exchanging

15

Affidavit of Jonathan Grnak, Hansard Debates, AR, Vol. IX, tab 20-A, pp. 93-199 and in
particular pp. 94-96, 99-101, 106, 108-112, 120-121, 124, 127, 130, 133, 136-137, 140-143, 147,
150-152, 154, 158 [Grnak Affidavit] and Vol. X, tab 20-A, pp. 1-45 and in particular pp. 38, 40,
42-43.
16
Grnak Affidavit, Anti-SLAPP Advisory Panel Report, AR, Vol. X, tab 20-B, pp. 52, 54-56, 6062, 65, 68-69, paras. 1-2, 10, 15, 19, 32, 36, 40, 52, 59-60.
17
Grnak Affidavit, AR, Vol. X, tab 20-C; Record of the Respondent: Vol. 1, tab 5, The Balance
Shifts: The Ontario Protection of Public Participation Act 2015, Free Speech and Reputation
Protection, Peter Downard [RR - The Balance Shifts, Peter Downard].
18
See footnote #15, supra.
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Affidavit of Documents, producing Schedule "A" documents, examinations for discovery,
undertaking/refusal motions, Rule 31.10 motions (evidence from non-parties) and Rule 30.10
motions (production of documents from non-parties). These protections were uniquely critical to
Dr. Platnick, since essential evidence he needed was not in his possession or under his direction
and control. This is confirmed by the proposed fresh evidence now available which demonstrates
that many meritorious cases will be arrested on a preliminary screening motion if the test stated by
the appellants is accepted. The strict time limitations under s. 13 7.1 do not commence until after
the defendant has filed his anti-SLAPP Notice of Motion with the Court (s. 131.2(2)). Therefore,
while the appellants had no time restrictions or limitations in preparing their anti-SLAPP motion,
Dr. Platnick was only given 25 days to file his responding Motion Record.19 All attempts to
adjourn the appellants' motion were denied notwithstanding that there was no prejudice to the
appellants.i'' Even further, against the respondent's strongest objections, Justice Dunphy ordered
the appellants' and respondent's factums and Books of Authorities to be filed at the same time
notwithstanding that he knew that the respondent's counsel were in Europe on commitments
scheduled long before the anti-SLAPP motion even existed, forcing the respondent to file an
anticipatory factum. Counsel returned from Europe on the Saturday before the Monday, June 27,
2016 motion, when he saw the appellants' materials for the first time.21 Moreover, the motion
judge refused to allow Dr. Platnick to amend his Statement of Claim which had been issued well
before the new anti-SLAPP legislation even existed.22

Justice Dunphy wrongly treated Dr.

Platnick's action as a SLAPP action, effectively determined the action on its merits on a screening
motion and then awarded costs against Dr. Platnick for a three-day motion in the "eye-popping"
amount of$312,943.42.23 The Court of Appeal was correct in reversing Dunphy J.
15.

The decision of the legislature to provide a procedural screening process aimed at SLAPP

actions, without altering the substantive law of defamation should be determinative of this appeal
in allowing Dr. Platnick's libel action to proceed to trial. As discussed below, this Court has

19

RR, Timetable, Vol. 1, tab 1, p. 1.
RR, Notice of Motion, June 9, 2016, Vol. 1, tab 3, pp. 4-1 O; Endorsement Dunphy J., June 9,
2016, Vol. 1, tab 2, pp. 2-3.
21
RR, Timetable, Vol. 1, tab 1, p. l; Notice of Motion, June 9, 2016, Vol. 1, tab 3, pp. 4-10.
22
Platnick v. Bent (No. 2), 2016 ONSC 7474, Dunphy J., Preliminary Decision, AR, Vol. I, tab 5,
pp. 70-76.
23
Platnick v. Bent 2016 ONSC 585, Cost Endorsement, AR, Vol. I, tab 7, pp. 87-93.
20

-8repeatedly held that there is no hierarchy of rights in libel law between freedom of expression and
protecting the dignity of the individual by protecting his or her reputation. This Court has held
repeatedly, that on a case by case basis, there must be a "careful[ly]",24 "sensitive"25 and
"delicate"26 balancing between these two vitally important competing rights. The constitutionally

protected right to freedom of expression has never included the right to defame. In Simpson
v. Mair, this Court rejected the submission of the Canadian Civil Liberties Association that to bring
the common law of defamation into compliance with the Charter requires "a presumption in favour
of expressive activity". This Court held that" ... the Charter is about 'expressive activity', but

it also protects the dignity and worth of individuals, whose reputation may be their most
valued asset".27

In enacting anti-SLAPP legislation, all the legislature has said is that the

reputation of people who commence SLAPP actions as described in paragraph 8 above, deserve a
very low level of protection, if any, as their conduct is antithetical to the important constitutional
values informing why protecting reputation is so important. The flip side of the same equation is
that some forms of expression are equally entitled to a very low level, or no protection at all. Not
all speech and not all reputational interests are subject to the same level of protection. That is why
the intent of the legislature was to target SLAPP actions, not legitimate and bonafide libel actions.
The legislature did not enact anti-SLAPP legislation to address legitimate, non-SLAPP libel
actions. The anti-SLAPP legislation was enacted to address the harm created by SLAPP actions.
The s. 137.1 test articulated by the Court of Appeal was necessary to carry out the true intent of
the legislature.
16.

It is important to note that the appellants had initially intended to bring a summary

judgment motion but later made the strategic and tactical decision to abandon the summary
judgment route in favour of as. 137.1 anti-SLAPP motion.28 This decision must carry real and
tangible consequences. Had they proceeded with their summary judgment motion, the appellants
knew that Dr. Platnick would have had the benefit of all the rights and protection articulated by

24
25

Hill, supra, para. 121.

Raymond E. Brown, Brown on Defamation, 2nd Ed. (Toronto: Carswell, 2019), pp. 1-26 [Brown
on Defamation].
26
Brown on Defamation, pp. 1-23.
27
Simpson V. Mair, 2008 sec 40, paras. 29-30 [Simpson].
28
Platnick Affidavit, AR, Vol. VI, tab 19, pp. 80-87, paras. 106-115.

-9this Honourable Court in Hryniak v. Mauldin.29 These rights were all lost to Dr. Platnick when
the appellants changed course and brought their anti-SLAPP motion.

Yet in practice and

substance, they ask this Court to interpret s. 13 7 .1 of the CJA as if their strategic choice carried no
consequences, with their anti-SLAPP motion being tantamount to a summary judgment motion
rather than what it truly was - an expedited, preliminary, procedural, anti-SLAPP screening
motion. Section 137.1 of the CJA is an entirely different process than a Rule 20 summary judgment
motion. The Court of Appeal was correct in stating that "s. 13 7.1 does not provide an alternative
means by which the merits of a claim can be tried, and it is not a form of summary judgment
intended to allow defendants to obtain a quick and favourable resolution of the merits of allegations

°

involving expressions on matters of public interest".3

Further the timing of the [anti-SLAPP]

motion and the limits on cross-examination are not conducive to a party putting their best foot
forward "as is expected in summary judgment proceedings".31 The motion judge cannot approach
the record "as if it were a trial record or even a rule 20 summary judgment".32 Therefore, the
merits inquiry under s. 137.1(4)(a) must reflect the limits imposed by the nature of the record and
recognize that the role of a judge on an anti-SLAPP screening motion is that of a gatekeeper to
prevent truly abusive actions from proceeding to trial.33 For this reason, the Court of Appeal
warned motion judges against allowing anti-SLAPP motions to slide into a de facto summary
judgment motion, yet this is precisely what Justice Dunphy did - he tried the case. The Court of
Appeal was correct in stating that if the record raises serious questions about the credibility of
affiants and the inferences to be drawn, the motion judge must avoid taking a "deep dive" into the
ultimate merits of the case. The Court held that "If it becomes apparent ... that a proper merits
analysis would go beyond what could properly be undertaken within the confines of a s. 13 7.1
motion ... the motion judge should advise the parties that a motion for summary judgment would
provide a more suitable vehicle for an expeditious and early resolution of the claim".34
17.

The appellants' libel is not protected by qualified privilege just because Ms. Bent posted it

on the OTLA Listserv. As discussed below, the threshold for qualified privilege is very high.
29

Hryniak v. Mauldin [2014] S.C.J. No. 7 [Hryniak].
I 704604 Ontario Ltd. v. Pointes Protection Assn. [2018] ONCA 685, para. 73 [Pointes].
31
Pointes, supra, para. 76.
32
Pointes, supra, para. 77.
33
Pointes, supra, para. 77.
34
Pointes, supra, para. 78.
30
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There must be an extremely compelling and pressing public interest in providing immunity to those
who choose to defame others. The OTLA Listserv had expressly stated that use was "restricted
to issues arising on ongoing files in relation to existing or contemplated litigation and for the
purpose of obtaining counsel, advice and assistance in connection therewith".35 For this
reason, OTLA asserted that communications on its Listserv are "subject to a claim for litigation
privilege", not qualified privilege. Moreover, given the explicit prohibition against using the
Listserv to publish defamatory or potentially defamatory materials, the issue of qualified privilege
cannot arise. This is why there is an explicit prohibition against naming any client and maligning
or otherwise defaming others. More specifically, Ms. Bent was subject to an "Undertaking and
Indemnity" Agreement where she and the OTLA members using the Listserv had agreed to be
bound by a specific and unambiguous prohibition against using the Listserv to publish materials
that are or "may" be defamatory. There is no public interest in immunizing lawyers when they
choose to ignore the rules of the Listserv and indiscriminately, recklessly or maliciously spread
lies and falsehoods about a particular named individual. This is precisely what Ms. Bent did. By
the appellants' reasoning, not only can OTLA members arbitrarily ignore the conditions for using
the Listserv, but also use it as cover to defame any number of defence lawyers, judges and experts
they do not like with impunity. Moreover, even if the "occasion" attracted a qualified privilege
(which is denied), Ms. Bent clearly exceeded the occasion and was otherwise motivated by malice,
all matters that require a proper evidentiary trial record. All this said, the respondent submits that
communications on a purported closed, private, confidential, professional Listserv designed to
discuss trial strategies and tactics amongst plaintiff personal injury lawyers fall outside the reach
of the PPPA and are otherwise not protected by qualified privilege. Not only does the OTLA
Listserv expressly circumscribe its restricted use, there is not so much as a single sentence or word
that permits the Listserv to be used for public interest advocacy. Whatever OTLA does in terms
of public interest advocacy, it is not to be done on the Listserv, but rather publically.
18.

The appellants' reliance on the "leak" theory is not credible. If Ms. Bent wanted to keep a

secret, the last thing she should have done was to tell 670 plaintiff personal injury lawyers that a
leading defence expert witness had engaged in what amounted to a serious fraud, by unilaterally

35

OTLA Undertaking, AR, Vol. IV, tab 18-K, pp. 48-49; Guidelines for Usage of the OTLA
Listserv, AR, Vol XI, tabs 22-23, pp. 2-8.

-11and clandestinely changing the conclusion of another doctor's report without that doctor's
knowledge or consent. The Court of Appeal got it exactly right by finding that it was "inevitable"
that the defamatory communication would get out.

Not only did the "inevitable" happen, it

happened quickly.
19.

The appellants argue that the harm occasioned to Dr. Platnick was as a result of an OTLA

member leaking the defamatory communication to a plaintiffs' advocacy group who gave it to
Insurance Business Magazine which republished the libel some seven weeks later (November 10
- December 29, 2014). This entirely ignores the unchallenged and uncontradicted evidence that
within days of Ms. Bent's publication, her incendiary and explosive allegations had gone viral and
within one or two weeks of the publication the blacklisting process had begun. It also ignores that
Dr. Platnick's libel notice pre-dates by weeks, the republication date.36

20.

In her factum, Ms. Bent has made important statements of fact that are not supported by

the references she has provided and are otherwise completely contradicted by the evidentiary
record. In other instances, Ms. Bent has misstated the facts to gain an unfair advantage. Her
statement of facts is unreliable. This will be fully addressed in Dr. Platnick's responding factum
in the parallel Lerners' appeal.
B]

The Purpose of the Protection of Public Participation Act

21.

In addition to paragraph 8 above, the Hansard Debates further confirm the legislature's

concern that SLAPP actions are brought by rich and powerful interests who choose to exploit the
imbalance by taking a weaker opponent to Court by instituting a frivolous claim.37 Like the
Ontario Court of Appeal, the Quebec Court of Appeal described SLAPP actions as actions that
attempt to defeat the ends of justice, thereby constituting an abuse of process. SLAPP actions use
the courts to intimidate or impoverish opponents and to divert them from their legitimate political
actions. SLAPP actions seek to manipulate the judicial process to the benefit of particular political,
social or commercial interests. Such actions usually feature a disparity of financial resources
between parties. The Court warned however that anti-SLAPP legislation must not be allowed to
be used as a strategic weapon in the hands of resourceful and powerful defendants seeking to
36
37
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-12dismiss legitimate libel actions, preventing ordinary citizens from seeking redress through the
courts.38 The purpose of the PPPA and other SLAPP legislation in other jurisdictions was never
to result in litigation chill, which is exactly the result of Dunphy J. 's decision with his
unprecedented $312,943.42 cost award for a three-day screening motion.
22.

In introducing the legislation, the Attorney General of Ontario also recognized that

reputation was one of the most valuable assets a person or business could possess and therefore
the purpose of the PPPA was to strike a balance between true SLAPP actions and legitimate libel
actions. The PPPA was never intended to prevent and place at a disadvantage, a person who was
truly harmed from protecting his or her reputation. The Attorney General said as follows:

"Our proposed legislation strikes a balance that will help ensure that abusive
litigation is stopped, but legitimate action can continue. This proposed legislation is
about preventing strategic lawsuits. Anyone who has a legitimate claim of libel or
slander should not be discouraged by this legislation".39
23.

In his paper "The Balance Shifts", Peter Downard, one of the architects of the PPPA,

confirmed much of what was stated on the floor of the legislature and accepted by the Court of
Appeal. The concern was that the common law had not developed an appropriate remedy to
respond to SLAPP actions. Downard stated that the PPPA was intended to "recalibrate the skewed
legal balance" between a SLAPP action and a bona fide libel action. Downard acknowledged

that "the protection of reputation has a quasi-constitutional status in Canadian law", and is
closely linked to individual security and the capacity of persons to participate in a democratic
society. He also acknowledged that this Honourable Court has repeatedly stated that the values of
individual reputation, emotional security and privacy protected by civil responsibility for libel
should be given equal weight to freedom of expression. In terms of the purpose of the PPPA,
Downard noted that "[t]he proper substantive result in a particular case requires the striking

of a balance that respects these principles. The PPPA does nothing to change that". Downard
further stated that "The PPPA recognizes that just as legal formalities and tactics should not be
used to wrongfully muzzle free expression, the protection of expression should not be a cover for

38
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33-34.

-13expression that wrongfully harms reputational, business or personal interests of others".

In

addressing the "grounds to believe" test in s. 13 7 .1 ( 4) of the CJA, Downard stated that the court
must have due regard to the jurisprudence of the Supreme Court of Canada requiring the court to
assign" ... equal weight to the fundamental values served by the protection of reputation and

freedom of expression ... [as well as have regard to] relevant and important values, such as
the principle of access to justice". Downard stated that an action should only be dismissed when
the harm complained of is "insignificant having regard to the existing substantive law". Finally,
Downard stated that" ... the PPPA does not alter the substantive law of defamation". It simply
provides a "procedural mechanism" to screen out abusive SLAPP actions (all emphases

added)."
24.

In the Anti-SLAPP Advisory Panel Report to the Attorney General of Ontario, for which

Downard was one of the authors, and which preceded the PPPA, the characteristics of a SLAPP
action the legislation was targeting were confirmed. The Report stated the anti-SLAPP panel was
established to advise the government on "how the Ontario justice system may prevent the misuse
of our courts ... without depriving anyone of appropriate remedies for expression that actually
causes significant harm ... ". The Report was not only focused on the public interest in promoting
expression on matters of public interest by discouraging SLAPP actions, but also in promoting the
significant public interest in protecting people's reputations against defamatory attacks.

The

Report was clear in stating that what a judge must look at on a screening motion is whether the
plaintiff has an "improper purpose" or "motive" in bringing the libel action. The panel emphasized
that the protection and promotion of expression should not be a cover for expression that
wrongfully harms reputational, business or personal interests of others. The panel also felt that
the current powers of the court to control its own process and the Court's responsibility to adhere
to the rule of law would provide the necessary protections to the plaintiff responding to an antiSLAPP motion.41

C]

40

Catastrophic Impairment Determination Reports

RR, The Balance Shifts, Peter Downard, Vol. 1, tab 5, pp. 41-42, 44-45, 48.
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Dr. Platnick is one of the foremost experts in the preparation of Catastrophic Impairment

Determination Reports ("CIDRs"). CIDRs must be prepared in full compliance with Ontario law,
meaning that they must be prepared pursuant to Ontario Regulation 34/10 of the Insurance A ct,

R.SO. 1990, c. 1.8 - the Statutory Accident Benefits Schedule ("SABS''),42 the OCF-19 Form under
the SABs43 and the very detailed and complex 339 page American Medical Association - Guides
to the Evaluation of Permanent Impairment, 4th Edition ("AMA Guides").44 Ms. Bent agreed that
Dr. Platnick had a professional and ethical duty to produce a report that complied with Ontario
law.45 This is precisely what he did.
26.

While medical doctors have considerable expertise in their respective fields of practice,

they rarely have any knowledge or expertise about the requirements of the aforesaid regime. As
an expert in this field, Dr. Platnick is provided with the final reports of the assessing defence
doctors. Based on their objective medical findings, he must then apply the SABS, the OCF-19
Form and the 4th Edition of the AMA Guides to arrive at a Whole Person Impairment ("WPI")
rating which determines whether the claimant has sustained a catastrophic ("CAT") impairment or
not. A CIDR is not an Executive Summary Report ("ESR") in that it does not attempt to
summarize [in this case] the 199 pages of reports prepared by the defence assessment team, but
rather extracts the medical facts relevant for a CAT determination in compliance with Ontario law.
Everything is transparent. As an example, the insurer's psychiatrist concluded that the appellants'
client, Dr. Carpenter, was CAT, but due to a serious psychiatric disorder that pre-dated the
accident. A CAT rating must be limited to injuries sustained by reason of the motor vehicle
accident. Therefore, in compliance with Ontario law, Dr. Platnick correctly concluded that Dr.
Carpenter was not CAT by reason of a psychiatric disorder caused by the accident. Further,
notwithstanding that he had significant expertise in doing CIDRs, the appellants had emphasized
that Dr. Platnick was only a general practitioner. What they conveniently have failed to point out
was that their own corresponding expert, Dr. Kaplan, was not even a medical doctor, but rather a
psychologist with no training whatsoever in the field of medicine. Further still, the appellants
42
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-] 5failed to mention that Lerners had retained Dr. Platnick as their own expert to undertake a CIDR
on four separate occasions and had been pleased with his professionalism and expertise.46

D]

The Principal Libel: False Allegation That Dr. Platnick Changed Dr. Dua's Report
from Marked (Catastrophic) to Moderate (Non-Catastrophic) Impairment

27.

On Monday, November 10, 2014, Ms. Bent published an e-mail communication to 670

OTLA lawyers entitled "Sibley Alters Doctors Reports" to discuss certain conduct at the Carpenter
accident benefits arbitration that had settled the Friday before.

In the last sentence of her

communication, completely unrelated to the Carpenter arbitration and to Sibleys and in respect to
another case that Ms. Bent had settled over two years previous without going to arbitration, Ms.
Bent wrote: "This is not an isolated example as I had another file where Dr. Platnick changed

the doctor's decision from a marked to a moderate impairment".
28.

The motion judge completely ignored the actual words used by Ms. Bent and substituted

the following:

that Dr. Platnick "succeeded in persuading the IME (independent medical

examiner) in question (Dr. Dua), to produce an amended 'final' report that happened to correspond
to the economic interest of his client and resulted in a changed recommendation from that
physician".47 The Court of Appeal correctly found that these were not Ms. Bent's impugned
words, and that in any event there was a complete absence of evidence to support this untrue
finding. The Court of Appeal concluded that it was "undisputed that Dr. Dua chose to change her
assessment and prepare a second report ... Dr. Platnick's report does not misrepresent the contents
of Dr. Dua's second report".48 The Court of Appeal criticized the motion judge for misstating Ms.
Bent's allegation concerning Dr. Dua. The Court stated that he had wrongly read the allegation to
be that Dr. Dua had changed her opinion after an improper intervention by Dr. Platnick, when Ms.
Bent had in fact alleged that Dr. Platnick had physically changed "the doctor's [Dr. Dua's]
decision". The Court held that the "evidence on the motion establishes that the allegation in

46
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the e-mail that Dr. Platnick 'changed the doctor's [Dr. Dua's] decision' is not accurate in
any sense" (emphasis added).49
29.

The Court of Appeal also held that the motion judge had erred in law when addressing the

justification for allegations other than the allegations made in the defamatory communication
which were untrue. Dr. Dua had changed her own report. 50
30.

As discussed below in the context of qualified privilege, the Court of Appeal also found

that there were reasons to believe that Ms. Bent's false allegation that Dr. Platnick changed the
conclusion of Dr. Dua's report was made maliciously or with reckless disregard for the truth or
because it was completely unnecessary to make the point that she was making regarding the
unrelated Carpenter arbitration. Therefore, it was not appropriate for the legitimate purpose of the
occasion. The Court of Appeal saw Ms. Bent's attack "as a gratuitous and inaccurate attack
on Dr. Platnick's character". The Court was critical that Ms. Bent was referring to something
that had happened over two years prior, yet she had taken no steps to verify her recollection, a
recollection the record confirms had been completely inaccurate. 51
31.

Dr. Dua had made some significant errors. Firstly, she had rated the patient as "Moderate

Impairment (Class 4)" when the AMA Guides direct "Moderate Impairment" to be rated as "Class
3". A "Class 4" rating requires a finding of "Marked Impairment". A "Class 3" rating means not
CAT, whereas a "Class 4" rating means CAT. 52 Secondly, Dr. Dua stated that the claimant was
not able to work due to " ... pain in his lower back and legs". By doing so, Dr. Dua appeared to
express an opinion that fell outside her area of expertise, namely psychiatry, thereby skewing the
numeric value. This required clarification. As a psychiatrist, Dr. Dua could not give any rating
under this domain from a physical impairment perspective. She had not completed a physical
examination.

It was the responsibility of other specialists who had undertaken physical

examinations to rate physical impairments. Dr. Dua's rating in this respect was prohibited under
Criteria 8 of the OCF-19 Form. A psychiatrist who rates physical impairment under Criteria 8, is
unwittingly "double dipping" causing the impairment value to be falsely high as the other
49
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-17specialists who perform physical examinations rate this separately under Criterion 7 of the OCF19 Form.53

32.

In identifying these errors, the vendor company asked Dr. Platnick to seek clarification

from Dr. Dua for the sole purpose of ensuring that her report was in compliance with Ontario law.
Dr. Dua needed to clarify the inconsistency in her report in either the Class (3 or 4) or impairment
designation (Moderate or Marked). For this reason, she was simply asked to go over her own
report in order to clarify the contradictory ratings in a manner consistent with her area of expertise
and the applicable statutory/regulatory regime. Dr. Dua was free to reach any conclusion she felt,
in her professional opinion, was appropriate. In doing so, she exercised her own independent
professional judgment and confirmed that her reference to Class 4 had been a typographical error
and reduced her numeric value for mental or behavioural impairment from 45% to 40%. 54 Even
if Dr. Dua had left her WPI rating at 45% (which she did not), combined with a WPI rating for the
claimant's back at 10% and her medication at 3%, using the combining value chart on page 322
of the Guides, the final value would have equaled 52% WPI (which by practice is rounded down
to 50% WPI) and still below the 55% threshold. 55
33.

Dr. Platnick had no knowledge of the particulars of the second case Ms. Bent's defamatory

communication had related to until she disclosed it for the first time in her anti-SLAPP materials.
This was a file which had concluded years prior. Dr. Platnick had only had 25 days to respond
during which he had desperately tried to reach Dr. Dua for help. Just before Dr. Platnick's filing
deadline, Dr. Dua finally returned his telephone calls and confirmed his recollection of what had
happened, namely, that she had sent her corrected final report to the vendor company at the time
of completion. Dr. Dua e-mailed her final report to Dr. Platnick following their May 17, 2016
telephone call. That is how Dr. Dua's report came to be filed in these proceedings as an Exhibit
to Dr. Platnick's affidavit. Had Dr. Dua not returned Dr. Platnick's calls or kept a copy of her
report, it would not have been a part of the evidentiary record in these proceedings. 56 Ms. Bent's
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-18counsel did not ask Dr. Platnick a single question about his original telephone conversation with
Dr. Dua or the one just prior to his filing deadline. Dr. Platnick's evidence was left unchallenged
and uncontradicted.
34.

Notwithstanding these unchallenged and uncontradicted facts, Ms. Bent tells this Court in

paragraph 55 of her factum that Dr. Dua's changed opinion only occurred after Dr. Platnick's

"direct interference" ( emphasis added). In paragraph 56( c) of her factum, Ms. Bent tells this
Court that Dr. Platnick "admitted" that the insurance assessment company asked him "to direct"
Dr. Dua to remove portions of her report regarding pain. This is a gross distortion of the truth.
Notwithstanding that the aforesaid evidence confirms that Dr. Dua's final report reflected her own
independent professional opinions, and that she alone, free of any influence or pressure had made
the changes to her own report, in paragraph 57 of her factum, Ms. Bent tells this Court that Dr.
Platnick's report (which had accurately recited Dr. Dua's final opinion), "was false and/or
misleading". The Court of Appeal was correct in rejecting this bankrupt submission. This is an
example of Ms. Bent's factual assertions not being reliable.
35.

Even Ms. Bent agreed that Dr. Dua's final report spoke for itself and conceded that she had

"no reason to think those are not Dr. Dua's conclusions". Ms. Bent conceded that she had no
evidence to refute Dr. Platnick's evidence with respect to Dr. Dua.57

Justice Dunphy also

acknowledged that Dr. Dua" ... may well have had good and honourable reasons for doing so"
[ changing her report]58. Ms. Bent was unable to identify in the report where Dr. Platnick had
"changed" Dr. Dua's decision. This is because Dr. Platnick had changed nothing. His report
reflected exactly what Dr. Dua had written in her final report. 59
E]

Dr. Platnick's Retainer in Carpenter Case - The "Consensus" Issue

36.

Dr. Platnick was retained by Sibley to do a CIDR in strict compliance with the SABS, OCF-

19 Form and the 4th Edition of the AMA Guides. This ended up presenting challenges as all the
defence medical assessors were from Nova Scotia and unfamiliar with the mandatory requirements
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-19of the Ontario legislative regime. Further, Nova Scotia mandates the use of the 6th Edition of the
AMA Guides and one of the doctors refused to use the 4th Edition required by Ontario law. There
is no disagreement that Dr. Platnick had a professional and ethical duty to produce a report that
complied with Ontario law. None of this was reflected in Ms. Bent's e-mail.P''
37.

In his report of October 8, 2009 in the Carpenter proceedings which Dr. Platnick entitled

"Catastrophic Impairment Determination" Report not "Executive Summary Report", on no less
than 11 occasions in a short 5-page report, Dr. Platnick had stated that while he had considered the
findings of all assessors on the defence CAT assessment team, all the calculations and CAT ratings
in his report were his and his alone.61
38.

In a report that was subject to the Nova Scotia doctors signing the consensus page per

industry practice, taking the objective medical findings of the assessing doctors, and applying
Ontario law to those facts, Dr. Platnick stated that it was the "consensus conclusion" of his
assessment that Dr. Carpenter had not achieved a catastrophic impairment rating as governed by
the Ontario SABS, the OCF-19 Form and the 4th Edition of the AMA Guides. 62 This report was
provided to Sibley for distribution to the Nova Scotia doctors, with a further critical signature page
added confirming each doctors' respective agreement with Dr. Platnick's impairment rating.63 It
is industry practice that without this page being executed, there is no consensus. Not being familiar
with the Ontario legislative regime, the doctors did not execute the mandatory signature page.
Sibley did not inform Dr. Platnick of this development. Instead, Sibley removed the unexecuted
"consensus" signature page and sent Dr. Platnick's report off to the insurer.64 At the time of her
defamatory communication, Ms. Bent had had in her possession a copy of Dr. Platnick's draft
report with the consensus signature page unexecuted, a copy of Dr. Platnick's report Sibley sent
to the insurer without the consensus signature page and a copy of her own experts' report where
consistent with industry practice, all the assessing doctors had signed the report confirming a
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-20consensus.65 She also had a copy of each of the defence doctors' respective reports and having

read them knew exactly what each doctor had opined. Also, critically important, she knew that
her own experts had stated in their report that because the Nova Scotia doctors had been unfamiliar
with Ontario law, there was no genuine consensus.66 No one was confused or mislead by Dr.
Platnick's singular use of the word "consensus", to the exclusion of everything else. This said,
applying the Ontario SABS, the OCF-19 Form and the 4th Edition of the AMA Guides to the
objective medical findings of the Nova Scotia doctors, there was in fact a consensus that Dr.
Carpenter was not catastrophically impaired.67 Further, almost two years later and more than three
years before Ms. Bent's November 10, 2014 publication, Dr. Platnick prepared an addendum
report dated August 16, 2011 responding to Ms. Bent's experts, wherein in a short 4 ½-page report,
referring to his earlier report, he noted that "I performed the final Catastrophic Impairment
Determination" and then on no less than 12 separate occasions, again emphasized that all the
calculations, ratings and opinions were his and his alone.68 Ms. Bent did not produce this
Addendum Report in her Motion Record and when asked why, she stated that it was an
"oversight".69 None of the aforesaid was reflected in her e-mail communication.
39.

The Court of Appeal held that the "sting" or "main thrust" of Ms. Bent's allegations against

Dr. Platnick when read in the context of the e-mail's entirety, was the assertion that, on two
occasions, Dr. Platnick had misrepresented or altered the opinions of other medical experts with a
view to depriving a claimant of a catastrophic impairment classification to which the claimant was
entitled. They are "allegations of dishonesty and serious professional misconduct". 70
40.

On the "consensus" issue, the Court of Appeal held that Ms. Bent had to demonstrate that

her allegations of dishonesty and professional misconduct implicit in her allegation were true.71
Dr. Platnick has offered a detailed explanation on the consensus issue and why no one viewing the
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-21matter in its full context, would be misled by the use of one word. It is a fact that no one was

misled?
41.

The Court of Appeal noted that the motion judge had misstated Dr. Platnick's evidence

when he had concluded that Dr. Platnick's explanation was "nonsensical". The Court pointed out
that the motion judge had erroneously relied on Ms. Bent's counsel's description of Dr. Platnick's
position, rather than Dr. Platnick's. The Court held that the motion judge's conclusion was
"unreasonable and based on a misunderstanding of his [Dr. Platnick' s] evidence. 73
42.

The Court concluded that a determination of this issue can only be made after both sides

have had an opportunity to present evidence at trial. The Court held that "there is nothing
inherently nonsensical about Dr. Platnick's explanation. It may or may not be ultimately accepted
by a judge or jury". Since a reasonable trier could accept Dr. Platnick's explanation and conclude
that Ms. Bent had not established that the "sting" of the consensus allegation was true, Dr. Platnick
had met his onus of showing reasonable grounds to believe that the justification defence in respect
of the "consensus" comment would not succeed and therefore not a "valid defence".74
F]

The FSCO Carpenter Arbitration Hearing

43.

In the first paragraph of her e-mail "Sibley Alters Doctors' Reports", Ms. Bent wrote, "Last

Thursday under cross-examination the IE neurologist, Dr. King, testified that large and critically
important sections of the report he submitted to Sibley had been removed without his knowledge
or consent. The sections were very favourable to our client ... " ( emphasis added). This was not
Dr. King's evidence. He had never testified that "large and critically important sections" that were
"very favourable" to the appellants' client were removed. What he had mistakenly thought had
been removed was the London Handicap Scale which was neither large nor critically important, a
scale completed by patients reflecting their self-reports. Dr. King testified that he placed some
"reliance" on the patient's answers.

72
73
74

Appeal Decision, paras. 63-65.
Appeal Decision, paras. 67- 71.
Appeal Decision, paras. 72-73.

Dr. King addressed Ms. Bent's characterization of his

-22evidence at his discovery in the parallel Carpenter proceedings which forms part of Dr. Platnick's

fresh evidence motion. 75
44.

After he had testified at the arbitration, Dr. King had realized that he had made a significant

mistake. Nothing had been removed from his report. Dr. King explained that in Nova Scotia
assessors submit one report addressing both catastrophic impairment and disability issues, whereas
in Ontario, doctors prepare two distinct reports. Dr. King had submitted one combined report to
Sibley but was asked to separate the two issues into two separate reports as per Ontario practice.
Dr. King had forgotten that he had done this. Dr. King was also confused with his filing system
between "Carpenter Raaymakers" and "Carpenter" (Raaymakers was Dr. Carpenter's married
name). Dr. King had been referring to his original combined report and when presented with only
one of two distinct reports, he had mistakenly concluded that parts had been missing. 76
45.

In response to questions concerning Dr. Platnick's report, Dr. King attempted to explain to

Ms. Bent the difference between his report and Dr. Platnick's report, namely, that Dr. Platnick had
only been looking at impairment. Dr. King explained that the AMA Guides were never intended
to measure disability which was a completely different concept than measuring impairment.
Impairment scores do not come from diagnosis, but rather from physical examinations, so in
arriving at an impairment score, Dr. Platnick was required to focus on these findings. For this
reason, Dr. King had tried to explain to Ms. Bent why Dr. Platnick's report would not contain a
summary of Dr. King's diagnosis. In the face of this clarification, Ms. Bent cut Dr. King off by
stating that he was making an "assumption" about Dr. Platnick's report and proceeded to assure
Dr. King that "We're going to hear from Dr. Platnick" to which Dr. King responded "So I guess
you should ask Dr. Platnick".

The case however settled following Dr. King's evidence.

Consequently, Dr. Platnick never testified and was never given an opportunity to address any of
Ms. Bent's concerns and allegations, nor to defend his report. This said, completely independently
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-23of each other, both Dr. King and Dr. Platnick had arrived at the same WPI rating of 14%, well
below the 55% WPI threshold necessary for a catastrophic determination."
46.

While the Carpenter arbitration settled prior to Dr. Platnick testifying, counsel for TD

warned Dr. Platnick to be careful because he had reason to believe that Ms. Bent was out to get
him. He therefore advised Dr. Platnick to retain his own counsel to be present during Dr. Platnick's
testimony at the Carpenter arbitration. 78
PART II - QUESTIONS IN ISSUE
47.

The Court of Appeal correctly stated the appropriate test for applying the "grounds to

believe" merits test and in finding that it was in the public interest that this case proceed to trial.
PART III-STATEMENT OF ARGUMENT
G]

Protecting Reputation (A Legal Right of "Vital" Importance)

48.

As seen from the above, it was the clear intent of the legislature that the anti-SLAPP

legislation would not alter the substantive law of defamation; that it was not to be used to stop
bona.fide libel actions, and that principles of access to justice not be undermined. Therefore, the
statutory interpretation of s. 13 7 .1 must begin by fully taking into account the high premium
society places on protecting reputation.
49.

This Honourable Court has conclusively accepted the "vital" constitutional value society

places on protecting a person's reputation and the need for this right to be legally protected. In
Hill v. Church of Scientology of Toronto, this Court forcefully stated why it was essential for the
law to protect people's reputations:
"... to most people, their good reputation is to be cherished above all. A good
reputation is closely related to the innate worthiness and dignity of the individual. It is an
attribute that must, just as much as freedom of expression, be protected by society's law
... Democracy has always recognized and cherished the fundamental importance of an
77

Bent Affidavit, King Transcript, AR, Vol. V, tab 18-R, pp. 37-40; tab 18-S, Neurology Report,
Dr. King, August 19, 2009, p. 112, Vol. IV, tab 18-0, Dr. Platnick's CIDR, October 8, 2009, p.
185.
78
Transcript ofEvidence, Howard Platnick, AR, Vol. XIII, tab 29, pp. 163-164, 206,210 [Platnick
Transcript].

-24individual. That importance must, in turn, be based upon the good repute of a person. It
is that good repute which enhances an individual's sense of worth and value. False
allegations can so quickly and completely destroy a good reputation. A reputation
tarnished by libel can seldom regain its former lustre. A democratic society, therefore,

has an interest in ensuring that its members can enjoy and protect their good
reputation so long as it is merited ... Society has recognized the potential for tragic
damage that can be occasioned by a false statement made about a person ... To make
false statements which are likely to injure the reputation of another has always been
regarded as a serious offence . . . The protection of reputation remains of vital
importance . . . reputation is the fundamental foundation on which people are able to
interact with each other in social environments ... it serves the equally or perhaps more
fundamentally important purpose of fostering our self-image and sense of self-worth ...
The right of a man to the protection of his own reputation from unjustified invasion and
wrongful hurt reflects no more than our basic concept of the essential dignity and worth of
every human being - a concept at the root of any decent system of ordered liberty ...
Although it is not specifically mentioned in the Charter, the good reputation of the
individual represents and reflects the innate dignity of the individual, a concept which
underlies all the Charter rights. It follows that the protection of the good reputation of
an individual is of fundamental importance to our democratic society. Further,
reputation is intimately related to the right to privacy which has been accorded
constitutional protection ... privacy is grounded in man's physical and moral autonomy
and is essential for the well-being of the individual. The publication of defamatory
comments constitutes an invasion of the individual's personal privacy and is an affront to
that person's dignity. The protection of a person's reputation is indeed worthy of

protection in our democratic society and must be carefully balanced against the
equally important right of freedom of expression"79 ( emphasis added).
50.

In R. v. Lucas, quoting from William Shakespeare, this Court adopted the following: "Who

steals my purse steals trash ... but he that filches from me my good name ... makes me poor
indeed". 80 This Court further held that protecting the reputation of the individual is an "attribute
which is most highly sought after, prized and cherished by most individuals. The enjoyment of a
good reputation in the community is to be valued beyond riches". 81
51.

In Grant v. Torstar, this Court re-affirmed all of the principles and values articulated in

Hill and Lucas, emphasizing the following:
"But freedom of expression is not absolute. One limitation of free expression is the

law of defamation which protects a person's reputation from unjustified assault ...
Two conflicting values are at stake - on the one hand freedom of expression and on the
79
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-25other the protection of reputation. While freedom of expression is a fundamental freedom
protected by s. 2(b) of the Charter, Courts have long recognized that protection of

reputation is also worthy of legal recognition. The challenge of the Courts has been to
strike an appropriate balance between them in articulating the common law of defamation
. . . Does the existing law strike an appropriate balance between two values vital to
Canadian society ... As Binnie J. stated in WJC Radio, "An individual's reputation is not
to be treated as regrettable but unavoidable road kill on the highway of public
controversy ... ". The constitutional status of freedom of expression under the Charter

means that all Canadian laws must conform to it. The common law, though not directly
subject to Charter scrutiny where disputes between private parties are concerned, may be
modified to bring it into harmony with the Charter ... Charter principles do not provide a
licence to damage another person's reputation simply to fulfill one's atavistic desire to
express oneself ... Freedom does not negate responsibility ... Canadian law recognizes
that the right to free expression does not confer a licence to ruin reputations ... Related
to the protection of reputation is a concern for personal privacy ... [ which is] essential for
the well-being of the individual and an essential component of what it means to be free"82
( emphasis added).
52.

In Reynolds v. Times Newspapers Ltd. and Others, the House of Lords stated the

importance of reputation, thusly:
"Reputation is an integral and important part of the dignity of the individual. It also forms
the basis of many decisions in a democratic society which are fundamental to its well-being
... Once besmirched by an unfounded allegation ... a reputation can be damaged forever
especially if there is no opportunity to vindicate one's reputation. When this happens,
society as well as the individual is the loser. For it should not be supposed that protection
of reputation is a matter of importance only to the affected individual and his family.
Protection of reputation is conducive to the public good. It is in the public interest that the
reputation of public figures should not be debased falsely ... Consistently with these
considerations, human rights conventions recognize that freedom of expression is not an
absolute right. Its exercise may be subject to such restrictions as are prescribed by law and
are necessary in a democratic society for the protection of the reputations of others ...
Freedom of speech does not embrace freedom to make defamatory statements out of
personal spite or without having a positive belief in their truth83 ( emphasis added).
53.

Professor Brown observed that even in the United States where the value ofreputation has

been discounted in favour of freedom of expression, the enjoyment of a reputation unsullied by
defamatory falsehoods is regarded as a value comparable to the enjoyment of the right to life,
liberty and property. The United States Supreme Court has acknowledged the "important social
82
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-26values which underlie the law of defamation", and the fact that "[s]ociety has a pervasive and
strong interest in preventing and redressing attacks upon reputation". U.S. Courts recognize that
injuries caused by defamatory publications are as real and debilitating as injuries from other torts
and equally worthy of reparation. A reputation that has taken a lifetime to acquire can be lost in a
few seconds. 84
54.

It has been well established by this Court that a hierarchical approach to rights which places

some over others "must be avoided, both when interpreting the Charter and when developing the
common law". When there is a conflict, "Charter principles require a balance to be achieved

that fully respects the importance of both sets of rights".85

The objective is to seek a

"reconciliation" of competing rights, not a hierarchy of rights. To achieve this, the balance must
be "careful", "delicate" and "sensitive". 86
55.

The preamble of the Ontario Human Rights Code87 states "Whereas recognition of the

inherent dignity and the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world and is in accord with the Universal
Declaration of Human Rights

And whereas it is public policy in Ontario to recognize the dignity

and worth of every person

[ and] respect for the dignity and worth of each person ... "

( emphasis added). It was the clear intention of the legislature that the PPPA must be interpreted
in a manner consistent with the aforesaid principles and values. For this reason the legislature was
clear in stating that the PPPA did not alter the substantive law of defamation.
56.

Article 12 of the Universal Declaration of Human Rights88 states that no one shall be

subjected "to attacks upon his honour and reputation.

Everyone has the right to the

protection of the law against such interference or attacks". Canada is a signatory to this
Declaration.

Similarly, the European Convention on Human Rights89 states "freedom of
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-27expression is subject to restrictions "as prescribed by law and are necessary in a democratic society,
in the interest of ... the protection of reputation". Articles 3 and 35 of the Civil Code of Quebec
states that every person is the holder of personality rights which expressly includes "reputation".
Article 4 of the Quebec Charter of Human Rights and Freedoms'? provides that "every person has
a right to the safeguard of his dignity, honour and reputation".
57.

Commensurate and proportional to the high premium this Court places on protecting

reputation, and the careful balance required to adjudicate the conflict between protecting reputation
and freedom of expression, this Court has developed important guidelines to ensure that the
foundational principles and values grounding the protection of a person's reputation are not
undermined.91

Firstly, the speech under examination must be communicated in a contextual

manner; otherwise it will lead to a false portrayal of what occurred. Secondly, the communication
must not be misleading, incomplete, unfair, tendentious, selective or a product of "wrongful
pruning". Here the "tilt, tone and texture" of the "expression" is particularly important. Thirdly,
incomplete information runs the serious risk of wrongfully and unfairly casting a person in a
negative light and omitting vital pieces of information will likely result in a serious
misrepresentation of the facts. Fourthly, if a particular person is singled out as Dr. Platnick was,
the duty of fairness and completeness increases. In these circumstances, the court will examine
whether, by reason of the "tilt, tone and texture" of the communication, it has more to do with a
settling of accounts. Fifthly, there is always a corresponding duty that must be discharged with
diligence. The public interest demands fairness and good faith. The public is entitled to all
relevant information, presented accurately, fairly, with integrity and without distortion. Sixthly,
the court will examine the speed within which the communication was published to the story being
reported on as the court will assume that if the target of the story was given an opportunity to give
his or her side of the story, the content would have been different. Ms. Bent's e-mail offends

each of these six criteria. Any defence advanced by Ms. Bent must be measured through the lens
of these six guidelines. Often, it is not just what was said, but importantly what was not said. Ms.
Bent fails this test in extraordinary ways. Further, the application of the aforesaid principles will
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-28require important findings of credibility that must be made by the jury, not on a screening motion.
At the core of this analysis is "truth-finding". To be in the public interest, the communication must
be reliable. To be reliable, the six criteria above must be respected. They were not in this case.

H]

Section 137.1(4) Test

58.

The Court of Appeal correctly stated the test to be applied to the s. 137.1(4)(a) analysis,

namely:
"Could a reasonable trier conclude that Dr. Platnick had a real chance of establishing that
he was libelled and could a reasonable trier conclude that Ms. Bent had no valid defence
to the allegation. If affirmative answers to both questions were within the range of
conclusions reasonably available on the motion record, Dr. Platnick had met his onus under
s. 137.1(4)(a)".92
59.

In applying this test in a subsequent anti-SLAPP case and rejecting the submission that the

wording of s. 137. l(a)(ii) ("there are grounds to believe that the moving party has no valid defence
in the proceeding") should be read as no valid defence "whatsoever", the Court correctly held that
the onus rested on the plaintiff to convince the motion judge that, looking at the motion record
through the reasonableness lens, a trier could conclude that none of the defences advanced would
succeed. A determination that a defence "could go either way" in the sense that a reasonable trier
could accept it or reject it, is a finding that a reasonable trier could reject the defence. That is as
far as a plaintiff needs to go to meet its onus under s. 137.1(4)(a)(ii). A plaintiff"is only required
to show that a reasonable trier could reject the defences" - that the defences were "open to
legitimate dispute". These types of cases must be tried on their merits, particularly when important
credibility findings must be made. 93
60.

The Court was correct in rejecting the motion judge's "compelling and credible

information" standard taken from Mugesera v. Canada (Minister of Citizenship and Immigration).
Mugesera was not an expedited, preliminary, screening motion where the judge played a
gatekeeper role, but rather was a case where the Board heard 24 days of evidence and 5 days of
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-29argument.94 The Board was tasked with deciding whether there were reasonable grounds to

believe that Mr. Mugesera had committed war crimes against humanity. This is a completely
different kind of determination than what a motion judge must determine on an anti-SLAPP
screening motion. Further, if an anti-SLAPP motion is dismissed, the rights of all parties are
preserved as the case is then litigated like every other case is litigated in Canada. There is no parity
between the two procedures.95
61.

As the Court of Appeal stated, a motion judge conducting as. 137.1 anti-SLAPP motion

does not make findings of fact under s. 137.1 ( 4)(a). Instead, the motion judge "assesses, at a
preliminary stage and through the reasonableness lens, the merits of the plaintiffs claim and the
validity of any defences advanced't " The Court stated that the danger of the "compelling and
credible information" standard is that it will likely lead a motion judge "into an assessment of the
ultimate merits of the case and the credibility of the claimants".97 This is precisely what happened
in the case-at-bar.

Dunphy J. tried the case on its merits.

Notwithstanding that Dunphy J.

acknowledged that the s. 137.1 analysis must make proper evidentiary allowances given the
preliminary stage of the proceedings, in practice Dunphy J. did no such thing, even criticizing Dr.
Platnick for evidentiary deficiencies which could only be addressed by obtaining a Rule 31.10
Court order compelling witnesses (such as Dr. Dua) to be examined and a 30.10 Court order to
obtain essential evidence not in Dr. Platnick's possession or under his direction or control. Stating
one thing and doing another is the same type of criticism the Court of Appeal made of Justice
Dunphy in Addison Chevrolet Buick GMC Ltd. v. GM Canada where, notwithstanding words to
the contrary, he applied a summary judgment test to a Rule 21 pleadings motion.98 The fresh
evidence perfectly demonstrates that this is the very danger the Court of Appeal sought to avoid.
Critical evidence, not in the possession of Dr. Platnick nor under his direction and control, was
obtained in the parallel Carpenter/KMI actions through the normal pre-trial discovery process that
were not and could not have been available at the time of the anti-SLAPP motion. The approach
advocated by the appellants will guarantee that many meritorious libel actions will be dismissed
94
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-30prematurely having nothing to do with their merits, and ensuring that truth and justice take a back
seat to expediency. This is deeply offensive to the public interest and basic principles of fairness,
due process and the rule of law.
62.

While the test stated by the Court of Appeal is more stringent than the old summary

judgment test of "no genuine issue for trial", and significantly more stringent than the "plain and
obvious" "beyond doubt" pleadings test, the principles underlying the pleadings test are still
relevant because as stated by this Court, courts should be very concerned about prematurely
arresting an action before a plaintiff had had a reasonable opportunity to develop his or her
evidentiary record. Only this way can the common law in general and the law of torts evolve to
meet the legal challenges that arise in an evolving society.99 These same cautionary principles
must of necessity apply to a preliminary screening motion. Further, as stated above, the appellants
made the very deliberate, calculated and strategic decision to abandon their intended summary
judgment motion so as to ensure that Dr. Platnick was denied all of the benefits and protections
identified by this Court in Hryniak, in favour of the expedited, preliminary, procedural anti-SLAPP
screening motion route. Therefore, the s. 137.1(4)(a) test must be closer to the "no genuine issue
for trial" test and substantially less than the Hryniak summary judgment test.
63.

No one disputes that regardless of which test is applied, Dr. Platnick has established

°

reasonable grounds to believe that his libel action has "substantial merit". 10 For reasons discussed
below, the appellants' defences of justification and qualified privilege are entirely without merit.
This said, Dr. Platnick has easily met the onus to allow him to build a proper evidentiary record
and proceed to trial where credibility findings will be of vital importance.
64.

For all the reasons stated above and the crushing injury suffered by Dr. Platnick, the Court

of Appeal correctly concluded that the public interest in permitting this action to proceed
outweighed the public interest in protecting the appellants' expression.'?'
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I]

The Appellants' Purported "Leak" Defence (The False Narrative)

65.

Ms. Bent claims that she had every right to rely upon the confidentiality of the OTLA

Listserv, and therefore cannot be held accountable for the OTLA member who "leaked" her
November 10, 2014 communication, which ended up being republished by Insurance Business
Magazine seven weeks later on December 29, 2014. Ms. Bent claims that it was that republication
that caused the damage to Dr. Platnick and therefore he ought to be suing the "leaker" and KMI
which owns the magazine. Ms. Bent remains silent on the Listserv's strict prohibition against
identifying people by name or maligning them or disseminating "any material that is or may be
defamatory or otherwise actionable".
66.

Dr. Platnick does not accept the appellant's "leak" theory.

Firstly, well before the

republication and only days after the November 10, 2014 publication, Dr. Platnick had already
been receiving calls about Ms. Bent's communication and within one or two weeks, the
blacklisting process had begun.l'" Even Ms. Bent admitted that relatively shortly after the
November 10, 2014 publication and certainly within weeks of publication, the libel was already
very public and the alleged "leaker" had been identified. 103 This is not an issue that can be resolved
on an expedited, preliminary, procedural screening motion. It requires evidence. If everyone who
contacted Dr. Platnick does not come forward voluntarily, Dr. Platnick will have to bring Rule
31.10 motions to compel these witnesses to be examined and/or subpoenaed to give evidence at
trial. Based on the only evidence in the record, within days of the dissemination of Ms. Bent's
incendiary and explosive communication, the story had gone viral. If one wishes to characterize
this as a "leak" rather than a "gush", then it leaked like a sieve from multiple sources. This has to
be pursued in the ordinary course of any pre-trial preparation. Certainly, for the purposes of a
preliminary screening motion, the Court of Appeal correctly rejected the motion judge's palpably
wrong finding of fact on an entirely incomplete record, that it was not reasonably foreseeable that
Ms. Bent's allegations would be leaked when that is exactly what happened through multiple
sources. The Court of Appeal correctly held "With respect, this finding is highly debatable, if
not unreasonable. I would have thought it almost inevitable that an e-mail sent to several
hundred people involved in acting for claimants injured in motor vehicle accidents, alleging
102
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serious improprieties on the part of a medical expert routinely used by insurers, would
rapidly find a much broader audience. That is in fact what happened" (emphasis addedj.l'"
67.

Further, for the purpose of a preliminary screening motion, with only 25 days to file his

responding record, Dr. Platnick had done everything he could. He explained that Ms. Bent's
communication went viral within days of its publication; he sought the name of the alleged leaker
which Ms. Bent refused to provide on the basis that ( a) it was not relevant and (b) a s. 13 7.1
examination was limited and is not a discovery; 105 he raised the issue before the motion judge who
refused to order Ms. Bent to disclose the name of the alleged leaker and give Dr. Platnick an
opportunity to test Ms. Bent's evidence by examining the "leaker" under oath; and when
subsequently in the parallel KMJ action Dr. Platnick learned of the details of highly relevant
conversation that seriously undermines Ms. Bent's "leak" theory, he tried to introduce it on the
motion while the motion was still being argued, but the motion judge refused. This evidence forms
part of the respondent's fresh evidence motion. This is precisely the danger the Court of Appeal
warned against. The Court was correct in reversing the decision of the motion judge.
68.

This is a jury trial. It is hard to believe that any reasonable jury would ever believe that a

prominent lawyer in the plaintiff personal injuries bar could disseminate an incendiary and
explosive communication against a prominent defence expert, which the Court of Appeal correctly
concluded was an "unambiguous allegation of dishonesty and professional misconduct" and
"not accurate in any sense", to 670 plaintiff personal injury lawyers who liked nothing better
than to "take out" Dr. Platnick, and not expect it to go viral like it did. Further, the jury will have
the benefit of hearing evidence of non-OTLA witnesses who learned of the defamatory
communication within days and weeks of its publication and before its republication, hearing the
reasons why insurers had no choice but to blacklist Dr. Platnick, will likely hear the testimony of
the person Ms. Bent claims is the leaker, and will hear the KMI evidence that directly contradicts
Ms. Bent's testimony. The Court of Appeal was correct that Justice Dunphy effectively tried the
entire case on a preliminary screening motion. This was a complete failure of justice which was
necessarily corrected by the Court of Appeal.
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On the basis of a fully developed and tested evidentiary record, the jury will likely find that

Ms. Bent's "leak" theory is worse than willful blindness.

Ms. Bent is a highly skilled and

experienced personal injury lawyer. The jury is entitled to accept the KMI evidence over Ms.
Bent's evidence. The jury is entitled to find that Ms. Bent knew exactly what she was doing. She
wanted to get Dr. Platnick and she got him. The jury is entitled to find on the totality of the
evidence, including making critical credibility findings from live witnesses, that Ms. Bent had
every intention of spreading her communication or had a complete reckless disregard as to whether
it would get out. The jury is entitled to find that Ms. Bent ought not to have named Dr. Platnick
personally, that she had an agenda or an ulterior motive and was driven by ill-will, spite and a
deliberate or reckless disregard or indifference to the truth.

J]

Qualified Privilege

70.

In Grant, this Court stated that the" ... threshold for privilege remains high and the criteria

for reciprocal duty and interest required to establish it unclear't'" (emphasis added). This Court
further stated that qualified privilege " ... is grounded not in free expression values, but in the
social utility of protecting particular communicative occasions from civil liability".107 In the
case-at-bar, the issue of qualified privilege cannot arise as the OTLA Listserv had in place a clear
and unambiguous prohibition against publishing defamatory or potentially defamatory materials.
71.

Qualified privilege applies to the occasion upon which a communication is made and is

only privileged if the person making the communication has an interest or duty in making the
communication and the person to whom it is made has a corresponding interest or duty to receive
it. This reciprocity is essential.!"
72.

If the duty and reciprocity rises to the required high threshold to attract a qualified privilege,

which the respondent submits has not been met in this case, the privilege can be defeated in two
ways: (i) malice, which includes knowledge or falsity or reckless disregard or indifference to the
truth, spite, ill-will, or any indirect or ulterior motive.l'" If a person publishes an untrue defamatory
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-34statement, like Ms. Bent did "recklessly, without considering or caring whether it be true or not",
the privilege is lost; 110 (ii) if the limits of the duty or interest have been exceeded, as they were
here. Ms. Bent's defamatory words were not reasonably appropriate for the legitimate purposes
of the occasion and she clearly exceeded the occasion by unnecessarily defaming Dr. Platnick in
the most egregious manner possible. 111
73.

In Hill, this Court noted that as an experienced lawyer, Mr. Manning ought to have taken

steps to confirm the allegations that were being made before launching such a serious attack on
Mr. Hill's professional integrity. In failing to do so, the qualified privilege which attached to his
remarks, was defeated. 112 Ms. Bent, as an experienced lawyer, should be held to the same standard.
Dr. Platnick should have the same right to a trial as Mr. Hill did. On the appellants' theory of the
law, neither Hill, Grant, Botiuk nor any other legitimate libel case would make it to trial.
74.

In Botiuk, this Court stated that a reputation for integrity and trustworthiness is not just the

cornerstone of a lawyer's professional life, but other professionals, like doctors, as well. This
Court found that a "charge of dishonesty would undoubtedly cause a crushing injury"' 13 which
is precisely what happened to Dr. Platnick.
75.

This Court further held in Botiuk that actions which might be characterized as careless

behavior in a lay person could well become reckless behavior in a lawyer with all the resulting
legal consequences of reckless behavior. 114 If a person publishes an untrue defamatory statement
as Ms. Bent did, at a minimum, "recklessly, without considering or caring whether it be true or
not" the privilege is lost. 115
76.

The Court of Appeal did not find that the occasion of Ms. Bent's communication as it

related to Dr. Platnick met the criteria for qualified privilege. The Court was prepared to accept
for the purposes of its reasons only (keeping in mind that it was not considering a trial or summary
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-35judgment decision, but only whether the case ought to proceed past the preliminary screening stage
to trial or summary judgment), that it was "arguable" that using the OTLA Listserv cautioning

her colleagues to always get the assessors' and vendor company's files, met the criteria for an
occasion of qualified privilege.116
77.

Equally, using the same criteria, the Court of Appeal found that Ms. Bent's allegation that

Dr. Platnick changed Dr. Dua's opinion in an unrelated case from the issue she was addressing in
her communication also arguably fell outside the privileged occasion, either because it was made
maliciously or with reckless disregard for the truth, or because it was not appropriate to the
legitimate purpose of the occasion attracting the privilege. The false allegation that Dr. Platnick
changed Dr. Dua's opinion in a completely unrelated case that had occurred two years earlier, was
completely unrelated to and disconnected from the point she was making. 117 As this Court held in
Botiuk, it was "unnecessary to defame Botiuk", thereby exceeding the qualified privilege.118 It
was equally "unnecessary" to name Dr. Platnick.
78.

The Court of Appeal went further. It felt that it was reasonable to conclude Ms. Bent

engaged in "a gratuitous and inaccurate attack on Dr. Platnick's character" and that she:
" ... was reckless as to the truth of her allegation. She acknowledged that when she sent
the e-mail, she was referring to something that happened over two years ago, and yet she
took no steps to verify her recollection of the events before sending the e-mail. We now
know that Dr. Dua changed her own report . . . Ms. Bent had no knowledge of the
interactions between Dr. Dua and Dr. Platnick and no knowledge of the contents of Dr.
Dua's other report ... Ms. Bent was really in no position to know what had gone on between
Dr. Dua and Dr. Platnick, nor how Dr. Dua's opinion may have changed. In the absence
of that information, it is arguably reckless to declare that Dr. Platnick changed Dr. Dua's
opinion ... [Consequently,] there are reasonable grounds to believe that the defence [ of
qualified privilege] would not succeed at trial and is therefore not a 'valid defence' within
the meaning of s.137.1(4)(a)(ii)".119
79.

While this Court has held that the threshold for the privilege "remains high", and the

essential criteria for reciprocal duty and interest to establish it "unclear", it was unnecessary in
Grant to further clarify and define the threshold and duty. What is uncontested is that the privilege
116
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-36is far from absolute, but to the contrary, is qualified in material respects.

Only in the most

exceptional cases, should a person who destroys another person's life through the dissemination
of lies and falsehoods, be granted immunity from a defamation action because there exists a
compelling and overriding public and societal interest in protecting the particular occasion. This
is why the threshold must remain high and the occasion circumscribed.
80.

The "occasion" must be stated with a reasonable degree of precision because the privilege

is limited and qualified to that specific occasion. Once defined, given the purpose and implications
of the privilege, it must be determined whether there is a compelling public or societal interest
sufficient to exempt those who rely on the privileged occasion to defame others with impunity.
Stated differently, there must be a compelling societal interest in holding Ms. Bent to a lower
standard than what is expected of any other person in the country and which is expected of a lawyer
and an Officer of the Court. The consequence of the "occasion" not attracting the privilege is that
those involved must act responsibly. There is no compelling societal interest in protecting those
communicating on a professional Listserv on matters "restricted to issues arising on ongoing files
in relation to existing or contemplated litigation and for the purpose of obtaining counsel, advice
and assistance in connection therewith", to enhance their careers. This is not an "occasion" that
can meet the necessary required high threshold. This was acknowledged by OTLA itself with its
strict prohibition against using the Listserv to disseminate defamatory or potentially defamatory
materials.

The public interest is in ensuring that Officers of the Court like Ms. Bent, act

responsibly and honestly without giving them immunity when they fail to do so. Even if it could
be argued that the use of the Listserv in the abstract could potentially be an "occasion" to attract a
qualified privilege, the "occasion" is clearly exceeded when used for the prohibited purpose of
defaming someone.
81.

The "duty" to communicate is not determined by the speaker (Ms. Bent) or by OTLA, or

their particular interests and priorities. "Duty" is different from notions of importance. "Duty" is
determined by whether there is a compelling societal interest. This is determined by whether the
majority of right-minded persons would consider it a "duty". Discussing litigation tactics and
strategies may be important to lawyers, but it cannot result in a self-serving prophecy rising to the
level of a "duty", attracting a privilege and immunity from otherwise actionable conduct. This
said, a precise characterization of the "occasion" is essential as

i!

becomes impressed with the

-37limited qualified privilege which in turn becomes the benchmark against which to measure whether
the "occasion" was exceeded or abused. Further, integral to the concept of "duty" is fairness and
responsibility. For a lawyer, the duty to be fair, responsible and honest is sacrosanct. The privilege
is qualified and does not give Ms. Bent a free pass. There can be no reciprocal duty to receive
information strictly prohibited by the Listserv itself: nor information which is false, inaccurate or
misleading. 120

82.

The duty to be fair, responsible and honest is also integral to determining whether the test

for reciprocal duty and interest has been met. As trial lawyers and Officers of the Court, fairness,
accuracy, honesty, completeness and balance are equally sacrosanct. There is no reciprocity in
receiving false, inaccurate, misleading or skewed facts. The exact opposite is true.
83.

Some Courts discussing reciprocal duty in the context of qualified privilege have looked

to the responsible communication/responsible journalism standard for guidance. This makes
eminent sense in principle as this is a reasonableness/fairness standard that is in the public interest.
While this standard was developed post-Hill, it was used implicitly when this Court imposed a
duty on Mr. Manning to take steps to confirm the allegations he made before launching such a
serious attack on Mr. Hill's professional integrity. The non-exhaustive list of factors relevant to
the issue ofreciprocal duty are as follows: (a) The seriousness of the allegation. The more serious
the charge, the more the recipients are misinformed and the individual harmed; (b) The nature of
the information; ( c) The source of the information and whether the person had direct knowledge;
(d) Steps taken to verify the information; (e) The status of the information; (t) The urgency of the
matter; (g) Whether comment was sought from the plaintiff; (h) Whether the article contained the
gist of the plaintiffs side of the story; (i) The tone of the article; U) The circumstances of the
publication, including the timing.121
84.

The duty of reciprocity, particularly for lawyers, requires fairness, honesty, completeness

and balance so that those lawyers receiving the information receive it in its full and fair context,
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-38without distortion and bias. There is no public interest in protecting a one-sided, biased, skewed
account of a case without so much as a single word from the person who is the target of the story
and falsely being accused of dishonesty amounting to fraud and serious professional misconduct.
The Gilles E. Neron principles discussed above at paragraph 52 must be integral to the duty and

public interest analysis.
85.

For all the reasons discussed above, if the "occasion" is impressed with a qualified privilege

(which is denied), and the "occasion" is appropriately circumscribed, it is clear that Ms. Bent
exceeded the privileged occasion. Minimally, it was completely unnecessary to the occasion to
single Dr. Platnick out by name and engaging in a one-sided and grossly distorted attack accusing
him of serious dishonesty and professional misconduct which, as stated by this Court in Botiuk
would (and did) "cause a crushing injury". Further, leaving the worst of the defamatory statement
to the last sentence completely disconnected from the subject matter of her communication (the
Carpenter arbitration), with zero context or facts, was antithetical to any purported "duty" and far

exceeded the occasion for which there could not be any reciprocal duty. The unrelated "other"
case was not reasonably appropriate or necessary. What Ms. Bent did was high-handed and
reckless. It completely lacked measure. Further, ignoring the prohibition against using the OTLA
Listserv to traffic in defamatory allegations is evidence of malice in and of itself.
86.

Ms. Bent acted with reckless disregard or indifference to the truth. She was motivated by

spite, ill-will and malice. She had a clear political agenda that went far beyond the expressly
restricted use of the Listserv itself. She testified that she felt "passionate" and "strongly" about
the "biased" and corrupt insurance medical examinations. 122 Ms. Bent is a zealot on this issue.
Ms. Bent conceded that she did not consider Dr. Platnick's reputational interests one bit, nor did
she care. 123 Notwithstanding that the title of her e-mail communication was "Sibley Alters Doctors
Reports" and she conceded that her objective was to send a short communication to OTLA lawyers
as a "teachable moment" about Sibley's conduct at the Carpenter arbitration (Dr. Platnick did not
testify at the arbitration), not only could she not resist attacking Dr. Platnick personally with an
allegation that Ms. Bent knew or ought to have known would be a death sentence for him, she
extended her assault in the last sentence of her communication in referring to a case that had
122
123
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-39absolutely nothing to do with Sibley or the Carpenter arbitration and in regard to a file which had

concluded years earlier, without even consulting her file. Tragically for Dr. Platnick who has
sustained a "crushing injury", and in circumstances where we know Ms. Bent's allegation
concerning Dr. Dua was an out-in-out lie, she testified that she was "shocked"124 and
"appalled"125 by his conduct, which she generally described as "deplorable and should not be
tolerated"!". As the Court of Appeal pointed out, she could not have possibly known and did not

know what had transpired between Dr. Dua and Dr. Platnick. Notwithstanding that Ms. Bent was
"shocked" and "appalled" by Dr. Platnick's non-existent intolerable conduct, she did not produce

a shred of evidence that she had pursued the issue at that time. Had she, Ms. Bent would have
been reminded that she had already received a copy of Dr. Dua's final report, or realized that she
had misplaced it, or at any rate been provided with a duplicate copy or at the very least been
provided with a full explanation. Instead, Ms. Bent did nothing, closed her file and then more than
two years later under circumstances where there was no sense of urgency, knowingly attacked Dr.
Platnick when she knew she could inflict maximum and "crushing" damage on him. Ms. Bent was
motivated by malice; she went out of her way to "settle an account" with Dr. Platnick that he did
not even know existed, and even though they did not know each other, Ms. Bent nevertheless got
him. Ms. Bent testified that she had no obligation or responsibility to speak to Dr. Platnick and to
give him an opportunity to present his side of the story.127 This was not a matter that called for
urgency. The Carpenter arbitration settled on Friday, November 7, 2014. Ms. Bent quickly
published her defamatory communication on Monday, November 10, 2014 at 9:30 a.m. Ms. Bent
claims that she cannot be held to her account for her actions and that she is immune from liability
for disseminating a vicious lie that destroyed Dr. Platnick's life. Ms. Bent's position is offensive
to the public interest, to vital societal values and to basic principles of fairness, due process and
justice.128
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87.

Finally, there is fresh evidence, particularly the KMI evidence, which, if believed by the

jury will provide overwhelming evidence of malice. It cannot be overstated that all the issues
raised herein arise in the context of an expedited, preliminary screening motion, not following trial
or even a summary judgment motion. Malice is notoriously difficult to prove and cannot be left
to be decided on a screening motion.129 The plaintiff must be given a fair opportunity to develop
a reliable evidentiary record, challenge the defendants' denials of malice and have the jury assess
credibility of witnesses in the witness box, on all the issues discussed above including the
appellants' erroneous "leak" theory, which simply is not credible. For all of the aforesaid reasons,
the Court of Appeal was correct in concluding that there were reasonable grounds to believe that
the defence of qualified privilege was not valid and would fail, allowing the respondent the
opportunity to prove his case at trial to vindicate his name. The appellants cannot rely on the
PPPA for a windfall as if it were a lottery ticket exempting them from the crushing injury they
unnecessarily inflicted upon Dr. Platnick.
PART IV - SUBMISSIONS ON COSTS
88.

Dr. Platnick requests costs in this Court and the costs before the motion judge.
PART V - ORDER SOUGHT

89.

Dr. Platnick asks that the appeal be dismissed, with costs and his case be permitted to

proceed to trial.
PART VI - SUBMISSIONS ON CASE SENSITIVITY
NIA
ALL OF

ICH IS RESPECTFULLY SUBMITTED this 12th day of September, 2019.
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