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FACTUM OF THE RESPONDENT 

PART I – OVERVIEW AND FACTS 

Overview 

1. At his sexual assault trial, the appellant was permitted to lead evidence that he and the 

complainant were “friends with benefits” – i.e., they had a casual sexual relationship – at the 

time she alleged that he sexually assaulted her. 

2. The evidence was relevant only to the issue of consent. Because s 276(1) of the Criminal 

Code prohibits the admission of sexual history evidence on that basis, the appellant suggests the 

evidence was necessary to give “context” to the allegations. But this “context” was itself 

adduced only to support an inference that the complainant was more likely to consent to sexual 

activity with him than she would have been to consent to sexual activity with a stranger or friend. 

This engaged the inference prohibited by s 276(1)(a) of the Code: that she was more likely to 

have consented to the sexual activity at issue. Accordingly, the majority of the Court of Appeal 

found it was an error to admit the evidence and ordered a new trial. 

3. The dissenting judge would have admitted the evidence on the basis that it did not engage 

the prohibited inference that the complainant was “more likely to have consented to the sexual 

activity that forms the subject-matter of the charge,” but rather, a permissible inference that she 

was less likely not to have consented. The proposition is nonsensical and should be rejected. 

4. Moreover, the dissent’s approach would mean that evidence of prior sexual activity will 

always be admissible where the complainant and accused had a prior sexual relationship. This 

would eliminate s 276 protection for all complainants who have been sexually assaulted by their 

husbands or other intimate partners. Admitting such evidence on the basis of “context” is a 

significant step backwards from the advances made in the area of sexual assault law since this 

Court’s decisions in Seaboyer and Darrach. 

5. The trial judge erred in law in admitting this evidence. The error can reasonably be said 

to have had a material bearing on the acquittal. The majority of the Court of Appeal was correct 

to order a new trial. The appeal should be dismissed. 
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Statement of Facts 

6. The appellant was charged with assault and sexual assault against the complainant, JA, 

relating to events on or about May 29, 2014. 

The s 276.1 voir dire 

7. The appellant brought an application under s 276.1 of the Criminal Code for a hearing 

under s 276.2 to determine whether evidence of the complainant’s sexual history with the 

appellant was admissible. He sought to adduce evidence that from November 2011 until 2014, he 

and JA had “an on and off sexual relationship.”1 In an affidavit sworn in support of the 

application, the appellant stated that between May 2012 and 2014, he and JA would meet at his 

residence and engage in sexual intercourse, oral sex, and digital stimulation. This activity took 

place in the late evening or early morning, in the appellant’s bedroom or living room. He referred 

to this as “a friendship with a sexual relationship” or “a ‘friends with benefits’ arrangement.”2 

8. The nature of the relationship was not disputed. The Crown did not cross-examine on the 

affidavit, and the appellant did not give viva voce evidence on the voir dire. The appellant also 

tendered an excerpt from the complainant’s police interview where she stated that “we saw each 

other once in a while but … basically it was just for sex.”3  

9. The appellant argued the evidence was relevant to the issue of consent as it provided 

“context” to the relationship between the parties. Without it, the jury would be left with the 

erroneous impression that after the complainant and appellant ceased living together, they 

maintained a purely platonic friendship.4 He asserted that the fact “they generally got together” 

for sex was relevant to the allegations.5 

10. The appellant also argued the evidence was relevant to honest but mistaken belief in 

consent.6  

                                                 
1 Affidavit of Patrick Goldfinch, sworn December 23, 2016 [Respondent’s Record (“RR”), Tab 

A] 
2 Ibid [RR, Tab A] 
3 Excerpt from the complainant’s police interview [RR, Tab B] 
4 Crown Submissions [Appellant’s Record (“AR”), Vol II, Tab 8 at 10:23-28] 
5 Ibid [AR, Vol II, Tab 8 at 10:40-11:1] 
6 Ibid [AR, Vol II, Tab 8 at 11:7-11] 
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11. He submitted that the evidence would not be used to suggest the complainant should be 

disbelieved or that she was more likely to have consented on the date in question because of the 

nature of their relationship. Among other cases, the appellant relied on a decision from the 

Ontario Superior Court of Justice called R v Strickland,7 a case in which evidence of earlier prior 

sexual activity between the complainant and the accused was also admitted for the purpose of 

“context”.  

12. The Crown opposed the application, arguing that the proposed use of this evidence 

invokes one of the twin myths: that the complainant, by reason of her prior sexual history with 

the appellant, was more likely to have consented to the sexual activity in question.8 The Crown 

further submitted that the prejudicial effect of the prior sexual conduct evidence outweighed its 

probative value.9  

13. The Crown was prepared to adduce other evidence, such as how the appellant and 

complainant met, that they had known each other for four to five years, that they had dated and 

lived together for seven to eight months, and that they broke up but thereafter remained friends. 

The Crown was also prepared to adduce evidence that the complainant would come over to the 

appellant’s place on occasion and stay overnight and that they were on good terms on the alleged 

offence date. She argued this evidence would alleviate any concern the jury might think the 

sexual activity occurred “out of the blue” between two virtual strangers.10 

The trial judge admits the evidence for “context” 

14. The trial judge noted that the appellant’s defences were consent, and alternatively, honest 

but mistaken belief in consent. However, she noted the appellant had not advanced any evidence 

to support a defence of honest but mistaken belief, and the defence of consent was raised only by 

inference.11 She noted that the law requires an accused, who seeks to admit evidence of prior 

sexual history in support of a defence of honest but mistaken belief in consent, to tender some 

evidence to establish a connection between the evidence and this defence. Because the appellant 

                                                 
7 R v Strickland, 2007 CanLII 3679 (ONSC) 
8 Crown Submissions [AR, Vol II, Tab 8 at 26:15-22, 30:38-31:10] 
9 Ibid [AR, Vol II, Tab 8 at 32:30-35] 
10 Reasons for Judgment (“RFJ”) [AR, Vol I, Tab 2 at 6:10-17] 
11 Ibid [AR, Vol I, Tab 2 at 8:13-16] 
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had failed to do so, the evidence of JA’s sexual activity could not be used to support the defence 

of honest but mistaken belief in consent.12  

15. The trial judge did, however, admit the evidence on the basis that it was relevant to 

provide “context” to the relationship. She held that the evidence had probative value which 

exceeded any prejudicial effect. She further held it did not offend s 276 of the Code, “given the 

confines of the evidence that the accused seeks to admit.”13 The trial judge relied heavily on the 

decision of Strickland as authority for the proposition that evidence of a prior sexual relationship 

“says something about the attitude of the complainant toward the accused which is a relevant 

circumstance when considering the evidence of both parties on the issue of consent.”14 

16. The trial judge further found that with respect to the third criterion in s 276(2), the 

significant probative value of the evidence in question was not substantially outweighed by the 

danger of prejudice to the proper administration of justice. With respect to the interest of justice, 

including the right of the accused to make full answer and defence, she was satisfied the 

appellant’s right would be harmed if he was not permitted to call evidence of the sexual nature of 

the relationship. 

17. As required by s 276.2(3), the trial judge canvassed the factors outlined in s 276(3). She 

found specifically that: 

a. the appellant’s right to make full answer and defence would be harmed;15 

b. society’s interest in the reporting of sexual offences would not be deterred by 

allowing evidence of this undisputed fact;16 

c. the evidence would assist in arriving at a just determination because restricting the 

appellant from adducing the nature of his relationship with the complainant would 

                                                 
12 Ibid [AR, Vol I, Tab 2 at 8:18-39] 
13 Ibid [AR, Vol I, Tab 2 at 12:5-6] 
14 Ibid [AR, Vol I, Tab 2 at 9:7-12] (quoting R v Strickland, supra note 7) 
15 Ibid [AR, Vol I, Tab 2 at 10:23-28 
16 Ibid [AR, Vol I, Tab 2 at 10:32-33] 
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potentially leave the jury with an erroneous understanding of the nature of their 

relationship;17 

d. the evidence would not involve discriminatory inferences and the jury would be 

warned against the twin myths;18 

e. the evidence was “relatively benign” because juries are likely to know that couples 

who break up sometimes remain friendly and sometimes continue to engage in 

sexual relations, so this evidence was unlikely to arouse sentiments of prejudice, 

sympathy or hostility;19 and, 

f. the evidence would not involve an exploration of the complainant’s sexual history 

or the particulars of her sexual history with the appellant, and admitting that 

evidence would not prejudice her personal dignity, right to privacy, or personal 

security.20 

18. In concluding her decision, the trial judge was of the view that the Crown relied on a 

“broad interpretation of s 276 that would essentially prohibit all use of sexual history evidence 

that goes to issues of consent and credibility.”21 She found this interpretation “unjustifiably 

broad,” and held that the use of sexual history evidence is prohibited “only to support 

discriminatory inferences that unchaste women are generally more likely to consent or unworthy 

of belief.”22 

The complainant’s evidence and the trial judge’s decision to revisit the s 276 ruling 

19. At the start of the trial, Crown counsel clarified that the scope of the trial judge’s ruling 

on the voir dire permitted questioning about the general nature of the relationship between the 

complainant and the appellant only, not the frequency or details of their sexual contact.23 The 

Court agreed but noted that the scope could change depending on what was elicited from the 

                                                 
17 Ibid [AR, Vol I, Tab 2 at 10:38-11:1] 
18 Ibid [AR, Vol I, Tab 2 at 11:5-7] 
19 Ibid [AR, Vol I, Tab 2 at 11:12-16] 
20 Ibid [AR, Vol I, Tab 2 at 11:18-26] 
21 Ibid [AR, Vol I, Tab 2 at 11:28-30] 
22 Ibid [AR, Vol I, Tab 2 at 11:28-32] 
23 Crown Submissions [AR, Vol II, Tab 8 at 52:19-31] 
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complainant through direct examination.24 The Crown also advised the Court she intended to 

lead evidence of the prior sexual relationship but was doing so only because of the Court’s ruling 

on the voir dire. She stated that her elicitation of this evidence was not to be interpreted as 

agreement that the evidence was admissible.25 

20. Prior to calling witnesses, the Crown entered an Agreed Statement of Facts in which the 

appellant agreed he had sexual intercourse with the complainant and that his DNA was found 

with semen that was ejaculated into the complainant’s vagina from that instance of sexual 

intercourse.26 

21. JA testified she met the appellant around 2013. They dated for approximately seven or 

eight months and lived together for approximately three or four months.27 It was her decision to 

end the relationship and it did not end on good terms, but at some point after they broke up, they 

began speaking again.28 At first she stated their relationship thereafter was “just friends”, and 

when asked whether there was ever a time that their relationship became more than just friends, 

the complainant said no.29 However, almost immediately after giving this answer, the 

complainant testified they had had sex after breaking up. She testified she knew where the 

appellant’s bedroom was because she had been there before to have sex with him on various 

dates, and she had sex with him sometime after breaking up with him and before the offence 

date.30 

22. On May 28, 2014, the complainant came over to the appellant’s residence.31 JA, the 

appellant, and his roommate were drinking and watching television on the main floor of the 

house.32 At some point the appellant asked her to go downstairs with him. She said she would, 

but told him they would not have sex.33 They continued drinking and watching television 

                                                 
24 Trial Judge’s Comments [AR, Vol II, Tab 8 at 53:16-22] 
25 Crown Submissions [AR, Vol II, Tab 8 at 53:8-14] 
26 Complainant’s Evidence (Direct) [AR, Vol II, Tab 8 at 78:21-40] 
27 Ibid [AR, Vol II, Tab 8 at 76:20-34] 
28 Ibid [AR, Vol II, Tab 8 at 77:1-18] 
29 Ibid [AR, Vol II, Tab 8 at 77:29-34] 
30 Ibid [AR, Vol II, Tab 8 at 80:36-81:19] 
31 Ibid [AR, Vol II, Tab 8 at 79:18-22] 
32 Ibid [AR, Vol II, Tab 8 at 81:29-82:30] 
33 Ibid [AR, Vol II, Tab 8 at 83:6-22] 



7 

downstairs. They kissed once on the lips, to which she consented because she “didn’t see any 

harm in it.”34  

23. Once they finished watching television, the appellant went into his bedroom. He then 

came out and asked JA to join him in the bedroom.35 She declined and told him they had already 

discussed there would be no sex.36 After she refused, the appellant grabbed her by the arm and 

dragged her into the bedroom, despite her attempts to stop him from doing so.37  

24. JA testified she was scared when the appellant was dragging her. She tried to get him to 

stop by talking to him.38 The appellant replied something to the effect of they were going to have 

sex. His tone had become loud and it seemed like he had snapped.39 

25. Once in the bedroom, the appellant angrily told JA to undress.40 Out of fear she 

complied. He pushed her with his hand backwards on to the bed. He got on top of the 

complainant by pushing her legs down. She was scared and believed she was going to be raped.41 

He struck her in the face above her left eye with the back of his hand because she would not be 

quiet.42  

26. The appellant told JA he was going to have sex with her, “just like everyone else.”43 She 

again told him to stop.44 The appellant forced his fingers into the complainant’s vagina.45  She 

continued to feel scared. The penetration was painful. She continued to tell the appellant to stop 

but he spread her legs open with his own legs and penetrated her vagina with his penis without a 

                                                 
34 Ibid [AR, Vol II, Tab 8 at 86:15-26] 
35 Ibid [AR, Vol II, Tab 8 at 87:2-15] 
36 Ibid [AR, Vol II, Tab 8 at 87:17-26] 
37 Ibid [AR, Vol II, Tab 8 at 87:35-40] 
38 Ibid [AR, Vol II, Tab 8 at 88:4-8] 
39 Ibid [AR, Vol II, Tab 8 at 88:16-36] 
40 Ibid [AR, Vol II, Tab 8 at 90:20-37] 
41 Ibid [AR, Vol II, Tab 8 at 89:12-37, 90:5-9] 
42 Ibid [AR, Vol II, Tab 8 at 91:19-35] 
43 Ibid [AR, Vol II, Tab 8 at 91:37-38] 
44 Ibid [AR, Vol II, Tab 8 at 92:2-3] 
45 Ibid [AR, Vol II, Tab 8 at 92:17-21] 
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condom.46 Shortly after penetrating the complainant with his penis, the appellant ejaculated into 

her vagina, then got off of her and jokingly told her she could now leave.47 

27. During the assault, the complainant experienced panicked breathing and stopped 

physically resisting once the appellant had pushed her left shoulder onto the bed, prior to 

digitally penetrating her. He pushed her shoulder so hard that she believed her arm was broken.48 

She stopped resisting because she thought it would make the assault worse if she did not.49 JA 

estimated the assault lasted ten to fifteen minutes, but it felt like “forever”.50 After it ended, she 

got up, got dressed, and went upstairs and phoned a taxi from her cell phone.51 

28. Once the complainant arrived home she began crying.52 She soon called police.53 

29. After direct examination of the complainant and at the request of defence counsel, the 

trial judge revisited the s 276 ruling regarding the permitted scope of questioning. She held that 

the complainant’s evidence in chief opened the door to further questions about the frequency, 

time frame relative to the breakup of the relationship, and the last occasion of sexual activity 

prior to the alleged offences.54 

30. In cross-examination, the complainant agreed that she had called the appellant on the 

night in question and that she had called him earlier in the week as well.55 She agreed that in 

2013-14, the appellant and she had a “friends with benefits” type of relationship.56 This included 

sexual relations approximately fifteen times after they broke up in 2013-14.57 

31. After the complainant testified, the trial judge gave the following mid-trial jury 

instruction: 
                                                 
46 Ibid [AR, Vol II, Tab 8 at 92:17-93:17] 
47 Ibid [AR, Vol II, Tab 8 at 93:41-94:5, 94:22-32] 
48 Ibid [AR, Vol II, Tab 8 at 95:34-35] 
49 Ibid [AR, Vol II, Tab 8 at 95:11-23] 
50 Ibid [AR, Vol II, Tab 8 at 96:27-33] 
51 Ibid [AR, Vol II, Tab 8 at 96:35-97:21] 
52 Ibid [AR, Vol II, Tab 8 at 100:25-26] 
53 Ibid [AR, Vol II, Tab 8 at 100:37-101:19] 
54 Trial Judge’s Ruling [AR, Vol II, Tab 8 at 111-112] 
55 Complainant’s Evidence (Cross) [AR, Vol II, Tab 8 at 116:5-13] 
56 Ibid [AR, Vol II, Tab 8 at 117:40-41] 
57 Ibid [AR, Vol II, Tab 8 at 118:25-35] 
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… You have heard evidence that [JA] and Mr. Goldfinch dated and then briefly 
lived together. At some point after that relationship ended, [JA] and Mr. 
Goldfinch did on occasion get together and have sexual relations. This evidence 
provides you with some context for their relationship, but you must not use this 
evidence to help you decide that because [JA] and Mr. Goldfinch had sexual 
relations in the past, that [JA] is more likely to have consented to Mr. – consented 
to what Mr. Goldfinch is alleged to have done on May 29, 2014, and you must 
also not use that evidence to help you decide that because [JA] and Mr. Goldfinch 
had sexual relations in the past that she is less believable or reliable as a witness 
in this case, all right? Thank you.58 

32. A police officer, Cst Pohorecki, attended the complainant’s residence. She testified at 

trial that she arrived sometime between 7 and 10 am. At that time, the complainant was upset, 

crying and shaky.59 Cst Pohorecki also observed swelling and bruising under JA’s left eye, faint 

marks on her neck, a small cut on her upper lip, and scratches on her chest and her inner thighs.60  

33. The complainant was transported to the hospital, where a sexual assault examination was 

done. This ultimately led to the appellant’s DNA being found.  

The appellant’s evidence 

34. The appellant testified he met the complainant in 2011. The nature of their relationship in 

2013-14 was “friends with benefits.”61 On the date in question, he said the complainant phoned 

him because she wanted to come over. He was tired and did not want to see her.62 Eventually, he 

agreed to go pick her up at approximately 11:15 pm.63 Once they returned to his residence, they 

watched television with his roommate until approximately 1:30 am. 

35. The appellant asked the complainant to accompany him downstairs. He testified that he 

“kind of mouthed to her I’m going to fuck you” and she smiled back. They went downstairs and 

began watching television.64 He was sitting next to her on the couch and looking at his computer 

when she leaned over and kissed him on the side of the lips. He then suggested they go to bed.65  

                                                 
58 Trial Judge’s Mid-Trial Jury Instructions [AR, Vol II, Tab 8 at 148:27-38] 
59 Cst Pohorecki’s Evidence (Direct) [AR, Vol II, Tab 8 at 151:29-152:2] 
60 Ibid [AR, Vol II, Tab 8 at 152:10-15] 
61 Appellant’s Evidence (Direct) [AR, Vol III, Tab 8 at 194:36-40] 
62 Ibid [AR, Vol III, Tab 8 at 196:12-20] 
63 Ibid [AR, Vol III, Tab 8 at 196:33-40] 
64 Ibid [AR, Vol III, Tab 8 at 198:11-22] 
65 Ibid [AR, Vol III, Tab 8 at 199:21-28] 
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36. The appellant testified that the complainant then entered the bedroom, they both 

undressed, and they engaged in foreplay and consensual vaginal intercourse.66 He testified that 

he believed, when she kissed him, that: 

It was just our typical evening together. She would call in the middle of the night, 
want to come over, and we’d end up going to bed together.67 

37. The appellant disagreed entirely with the complainant’s version of events. He denied that 

the complainant told him to stop. He testified he knew she did not tell him to stop because they 

never discussed “if we were not going to have sex or have sex. We either did it or didn’t do it.”68 

38. After sex, the appellant rolled over and fell asleep until he was woken up by the 

complainant telling him he had struck her head in his sleep. He became annoyed and told her to 

leave and did not want her there.69 He called her a taxi, using her phone.70 

39. The appellant followed the complainant upstairs and made a comment to her that she can 

now “go fuck [her] cop friend” and his girlfriend will be coming on the weekend.71 The 

complainant waited inside for the cab to come. He then told her to leave, and after that, they did 

not say anything more to each other.72 After May 29, 2014, the complainant contacted him many 

times by phone and Facebook.73 

40. In cross-examination, the appellant agreed he told the police the only reason he went to 

pick up the complainant was because he expected to some degree to have sex with her the night 

he picked her up. He said he expected sex because “[t]hat was our routine.”74 He testified to his 

understanding that “when we’re together, it was expected, I guess, from both of us.”75 When 

                                                 
66 Ibid [AR, Vol III, Tab 8 at 200:3-39] 
67 Ibid [AR, Vol III, Tab 8 at 201:16-17] 
68 Ibid [AR, Vol III, Tab 8 at 203:17-18] 
69 Ibid [AR, Vol III, Tab 8 at 202:17-27] 
70 Ibid [AR, Vol III, Tab 8 at 204:1-8] 
71 Ibid [AR, Vol III, Tab 8 at 206:17-19, 207:26-27] 
72 Ibid [AR, Vol III, Tab 8 at 207:22-27] 
73 Ibid [AR, Vol III, Tab 8 at 207:29-34] 
74 Appellant’s Evidence (Cross) [AR, Vol III, Tab 8 at 227:4-6] 
75 Ibid [AR, Vol III, Tab 8 at 227:36-37] 
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asked by Crown counsel whether the complainant told him nothing was going to happen when he 

asked her to go downstairs, he said “Those words were never said.”76 

Closing submissions 

41. In defence counsel’s closing submissions to the jury, she stated:  

After she and Mr. Goldfinch broke up sometime in the past, they were never more 
than just friends, she said. But, again, then she later acknowledged that there was 
more than that. There was intercourse multiple times. And nobody’s suggesting, 
as you’ve heard the Justice tell you earlier in this trial, that because of any sexual 
relations earlier that that means that the complainant consented on the day in 
question. 
But when she tells you that in 2014 they’re not more than friends and then she 
says it’s much more than that, I suggest you’ll want to look very carefully at that 
and the fact that her purse and phone come into the bedroom.77 

The jury charge and the appellant’s concession that sexual history was not relevant to 
honest but mistaken belief in consent 

42. After the defence closed its case, counsel for the appellant advised the trial judge that in 

addition to the defence of consent, she was advancing the defence of honest but mistaken belief 

in consent. She submitted that based on the evidence now heard, there was an air of reality to the 

defence of honest but mistaken belief in consent. She clarified they were not revisiting the s 276 

ruling and were not asking the jury to consider evidence of prior sexual activity in their 

determination of whether the Crown had disproved honest but mistaken belief in consent. Crown 

counsel objected to the use of the prior sexual conduct in support of the defence of honest belief 

in consent, but conceded that in the absence of that evidence, there was an air of reality to that 

defence. 

43. The trial judge gave the following instruction with respect to the prior sexual relationship 

evidence: 

Finally, I wish to talk to you about the evidence you heard of the prior sexual 
relationship between Mr. Goldfinch and [JA]. You heard some evidence that Mr. 
Goldfinch and [JA] had dated, briefly lived together, and continued to have sexual 
relations on occasion in 2014. This evidence provides you with some context for 

                                                 
76 Ibid [AR, Vol III, Tab 8 at 230:26-27] 
77 Defence Closing Submissions [AR, Vol III, Tab 8 at 280:9-18] 
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their relationship. You must not use this evidence, however, to help you decide or 
infer that, because of the sexual nature of their relationship, [JA] is more likely to 
have consented to sexual intercourse with Mr. Goldfinch on May 29, 2014. The 
fact that they had sexual relations in the past or the extent of their sexual relations 
is irrelevant to the issue of consent on this particular occasion. Our law requires 
that consent be given to sexual activity on each and every occasion. 
Further, you must not use the evidence of their relationship to help you decide or 
infer that [JA] is less believable or reliable as a witness in this case, but you may 
consider any contradictions in her evidence about the nature of their relationship 
in assessing credibility, as you would with any witness.78  

44. After deciding to put the defence of honest but mistaken belief in consent to the jury, the 

trial judge instructed the jury as follows: 

You are not, however, permitted to use the evidence you heard of prior sexual 
activity when considering whether Mr. Goldfinch had an honest but mistaken 
belief that [JA] consented to sexual intercourse on May 29, 2014. You must only 
consider the circumstances in the evidence as to what transpired between the 
parties on that particular occasion.79 

The Court of Appeal orders a new trial 

45. The Alberta Court of Appeal, by 2-1 majority, allowed the Crown appeal against 

acquittal and ordered a new trial. The majority (McDonald and Strekaf JJA) held that the trial 

judge erred in admitting evidence that could have led the jury to engage in forbidden reasoning. 

The only purpose for admitting the evidence of the complainant’s sexual history was to inform 

the jury that the complainant had had past sexual relations with the appellant. The only inference 

to be drawn from that evidence relies upon one of the twin myths – that the complainant was 

more likely to have consented to the sexual activity in question because she had consented to 

sexual activity with the appellant in the past. They held that s 276(1) of the Code prohibits 

admission of such evidence where the criteria in subsections 276(2) and (3) have not been met.80   

46. The majority noted that the trial judge relied upon Strickland81 in concluding that the 

complainant’s prior sexual history may be relevant and admissible to provide appropriate 

“context” and had probative value that exceeded any prejudicial effect. They held that Strickland 

                                                 
78 Jury Charge [AR, Vol III, Tab 8 at 362:4-18] 
79 Ibid [AR, Vol III, Tab 8 at 365:17-21] 
80 Memorandum of Judgment (“MOJ”), 2018 ABCA 240 at para 46 [AR, Vol I, Tab 4 at 74-75] 
81 R v Strickland, supra note 7 
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does not reflect the law in Alberta and should not be followed in this jurisdiction. Instead, the 

majority followed the Alberta Court of Appeal decision in R v Barton82 and found that “context” 

(like “narrative”) is not a sufficient basis for the admission of sexual history evidence. As 

explained in Barton, admitting evidence of past sexual history as “context” or “narrative” fails to 

take sufficient account of the requirement in s 276(2) that the proffered evidence have 

“significant probative value that is not substantially outweighed by the danger of prejudice to the 

proper administration of justice.”83 The majority held that if evidence were admissible for 

“context”, then any evidence of a previous sexual relationship would be admissible on this 

reasoning.84 

47. The majority further held that the trial judge erred in following Strickland because 

“[n]owhere in Strickland does the trial judge determine that the relevance of the evidence is for 

any reason other than for the purposes prohibited by section 276(1).” 85 The majority rejected the 

distinction drawn in Strickland between evidence “to support the inference of an increased 

likelihood of consent” versus evidence “to dispel the inference of the unlikelihood of consent”86: 

This restatement in the negative does not avoid the conclusion that the evidence 
of a past sexual relationship was being used to infer the greater likelihood of 
consent. Admitting evidence of prior sexual conduct “to dispel the inference of 
the unlikelihood of consent” is no different than introducing such evidence “to 
support the inference of an increased likelihood of consent”. Both equally engage 
the myth that a person who consents to sexual activity on one occasion is more 
likely to consent or less likely to not consent to sexual activity on another 
occasion. Both equally offend s 276(1)(a) of the Criminal Code.87 

48. In the majority’s opinion, the Strickland judge was incorrect in his view that although 

evidence of the past sexual relationship would be used to support an inference of an increased 

likelihood that the complainant had consented to sex on the occasion in question, it would not do 

so in a manner that offended s 276. The Court in Strickland claimed that the inference of an 

increased likelihood of consent did not flow from the sexual nature of the activity but rather from 

the existence of a relationship within which that activity took place. The majority rejected this 
                                                 
82 R v Barton, 2017 ABCA 216 
83 MOJ at para 31 [AR, Vol I, Tab 4 at 70-71] 
84 MOJ at para 43 [AR, Vol I, Tab 4 at 73] 
85 MOJ at para 40 [AR, Vol I, Tab 4 at 72-73] 
86 Strickland, supra note 7 at para 35; MOJ at para 39 [AR, Vol I, Tab 4 at 72] 
87 MOJ at para 40 [AR, Vol I, Tab 4 at 72-73] 
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contention and held it was the sexual nature of the relationship that made the evidence relevant to 

the issue of consent.88 

49. The majority noted that the concern in both Strickland and in this case that the jury might 

be misled into thinking the appellant and the complainant were strangers could have been 

avoided without evidence of the complainant’s prior sexual history with the appellant. The 

Crown was prepared to admit that the appellant and complainant were known to each other for 

four to five years, had dated and cohabited for seven or eight months, and broke up but thereafter 

remained friends. The Crown was also prepared to adduce evidence that the complainant stayed 

overnight at the appellant’s place occasionally and were on good terms on the date of the alleged 

offence. The majority held that the only purpose in admitting the sexual history evidence in this 

case was to inform the jury that the complainant had had past sexual relations with the appellant, 

and the only inference to be drawn from that evidence was that she was more likely to have 

consented to sexual activity on the date in question.89 

50. The majority rejected the argument that any error in admitting the evidence was cured by 

the trial judge’s mid-trial and final limiting instructions. Those instructions “could not cure the 

fact that the jury had heard inadmissible and prejudicial evidence,” especially where there was 

no non-prohibited use for the evidence. Accordingly, the majority found the error in admitting 

the evidence was sufficient to allow a Crown appeal against acquittal.90 

51. Justice Berger dissented. In his view, Strickland is good law. While some passages of 

Strickland are “arguably problematic,” Berger JA endorsed the distinction between evidence 

supporting improper inferences of “the likelihood of consent” (which is inadmissible) and 

evidence dispelling an inference of “the likelihood of no consent” (which it would be unfair to 

exclude).91 In his view, the right to make full answer and defence required “a candid revelation 

of the true [sexual] nature of the relationship.”92 

                                                 
88 Ibid at paras 38-39 [AR, Vol I, Tab 4 at 72] 
89 Ibid at paras 45-46 [AR, Vol I, Tab 4 at 74-75] 
90 Ibid at paras 53-54 [AR, Vol I, Tab 4 at 76] 
91 Dissenting Memorandum of Judgment (“DMOJ”), 2018 ABCA 240 at para 65 [AR, Vol I, Tab 

4 at 79-80] 
92 Ibid at para 67 [AR, Vol I, Tab 4 at 80] 
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PART II – ISSUES 
 

Ground 1 Did the trial judge commit reversible legal error in ruling that evidence of a 

relationship was not tendered for purposes prohibited by section 276 of the Criminal Code and 

was properly admissible in evidence in accordance with the provisions of section 276 of the 

Criminal Code? 

Respondent’s Position with regard to Ground 1 

The trial judge erred in two ways in admitting the evidence of the complainant’s other 

sexual activity with the appellant.  

First, the evidence was tendered solely to support a prohibited inference. Its purported 

relevance depends solely on discriminatory stereotypes and rape myths. 

Second, and in the alternative, the trial judge erred in finding that the evidence was 

relevant to an issue at trial, and that it had significant probative value that was not 

substantially outweighed by the danger of prejudice to the proper administration of justice. 

 

Ground 2 Would any error in the application of section 276 have had a material bearing on 

the acquittals in accordance with the Graveline test? 

Respondent’s Position with regard to Ground 2 

Evidence of a complainant’s prior sexual history is highly prejudicial to the trial process. 

Its improper admission was reasonably likely, despite the jury instructions, to have had a 

material bearing on the acquittal. 
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PART III – ARGUMENT 

Ground 1 –The Court of Appeal correctly held that the trial judge committed 
reversible legal error in admitting evidence of a prior sexual relationship 
under section 276 of the Criminal Code 

Overview of the respondent’s position 

52. The majority of the Court of Appeal correctly found that the evidence in this case should 

not have been admitted under s 276 of the Code. The trial judge erred in admitting evidence of a 

prior “friends with benefits” relationship under the guise of “context”. This evidence is 

categorically inadmissible under s 276(1) as it serves no purpose other than to support an 

inference that the complainant more likely consented to sexual activity with the appellant on the 

date in question. The trial judge further erred in considering the admissibility of the prior sexual 

relationship evidence under s 276(2) without first considering whether it was barred by s 276(1). 

As well, in limiting her consideration of s 276(1) to prohibited myths relating to “unchaste” 

women, she erred in her analysis of s 276(1), because a plain reading of the subsection does not 

support such a narrow interpretation. Alternatively, the trial judge erred in admitting the 

evidence under s 276(2). 

Governing Principles 

53. The purpose of a criminal trial is to get at the truth.  Irrelevant evidence of a 

complainant’s other sexual activities likely to distort the truth seeking process should be 

eliminated insofar as possible.  Empirical studies have suggested that juries often misuse such 

evidence.93 

54. Section 276 of the Code creates exclusionary rules that were enacted to eliminate the 

misuse of evidence of a complainant’s sexual activity for irrelevant or misleading purposes, 

while also ensuring that an accused’s right to a fair trial is not compromised.94 It provides that, 

for proceedings involving enumerated offences, evidence of other sexual activity is inadmissible 

to support an inference that the complainant is more likely to have consented to the sexual 
                                                 
93 R v Seaboyer; R v Gayme, [1991] 2 SCR 577 at 605 
94 R v Darrach, 2000 SCC 46 at paras 19, 25; Elaine Craig, “Section 267 Misconstrued: The 

Failure to Properly Interpret and Apply Canada’s Rape Shield Provisions” at 51 [Tab 2] 
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activity forming the subject matter of the charge or is less worthy of belief (the prohibited “twin 

myths”).95 As this Court held in Darrach, “[t]he ‘twin myths’ are simply not relevant at trial. 

They are not probative of consent or credibility and can severely distort the trial process.”96 

55. Subsection 276(2) provides that an accused may not adduce evidence of a complainant’s 

other sexual activity unless it involves specific instances of sexual activity, is relevant to an issue 

at trial, and has significant probative value not substantially outweighed by the danger of 

prejudice to the proper administration of justice.  A judge must make this determination after 

considering a non-exhaustive list of factors under s 276(3), including the need to remove any 

discriminatory belief or bias from the fact-finding process, the risk the evidence may unduly 

arouse sentiments of prejudice or hostility in the jury, and the right of the complainant to the full 

protection and benefit of the law.97  

56. Section 276 requires a two stage determination: 

a. First, a trial judge must determine whether the defence application to adduce 

extrinsic sexual activity evidence is categorically excluded under subsection 276(1) 

because its probative value is derived from twin myth reasoning. If the inference 

depends on myth, it is not permitted. The evidence is incapable of admission and 

the inquiry ends.98 

b. If the inference does not rely on prohibited myth, then its admissibility must be 

further considered to determine whether it complies with subsection 276(2). This 

second stage of the process requires judges to consider the factors set out in 

subsection 276(3).99 

57. Subsections 276(1) and 276(2) create distinct exclusionary rules, and their different 

objectives and requirements must not be conflated. Subsection 276(1) categorically excludes 

evidence of other sexual activity if it is being proffered to support twin myth reasoning. It is a 
                                                 
95 Criminal Code, RSC 1985, c C-46, s 276(1) 
96 Darrach, supra note 94 at para 33 
97 Criminal Code, RSC 1985, c C-46, ss 276(2), 276(3) 
98 Darrach, supra note 94 at para 2; R v G (G), 2015 ONSC 5321 at paras 15, 35-36 
99 Darrach, supra note 94 at para 38; R v MT, 2012 ONCA 511 at paras 32-33, 42; G (G), supra 

note 98 paras 16-17, 19, 23-24, 35-36; Elaine Craig, supra note 94 at 61-62 [Tab 2] 
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blanket prohibition of such evidence, with no exceptions. Therefore, evidence of prior sexual 

activity – the probative value of which is derived from twin myth reasoning – is never 

admissible. On the other hand, evidence of sexual activity that is proffered for its non-sexual 

features may be permitted. Once evidence is barred by subsection 276(1), the inquiry is over and 

the court should not consider subsections 276(2) and (3).100   

58. Only if it is determined that the evidence is not being used to support general, illegitimate 

inferences, should the court go on to consider subsections 276(2) and (3). Together, these 

subsections create the only exceptions to the presumptive inadmissibility of prior sexual history 

evidence. The evidence is not admissible unless it consists of specific instances of sexual 

activity, is relevant to an issue at trial, and is of significant probative value that is not 

substantially outweighed by its prejudicial effect.101  

59. The effect of subsections 276(1), (2) and (3) ensures that all discriminatory assumptions 

are eradicated, not just those premised on twin myth reasoning.102   

60. The respondent submits that to give proper effect to the intention of s 276, a court must 

consider s 276(1) first, before considering s 276(2).103 To do otherwise could potentially taint the 

trial judge’s reasoning process. For example, reversing the order of the analysis could result in a 

court overlooking the possibility that the evidence might invoke twin myth reasoning under 

s 276(1), once it has already determined the evidence to be admissible under s 276(2).  

Application to Instant Case 

61. In her voir dire ruling, the trial judge referred to s 276(1) under the “Legislation” 

heading, and summarized the Crown and defence’s arguments regarding whether the proposed 

evidence invokes one of the twin myths. Without deciding that issue, she proceeded to consider 

s 276(2) under the “Analysis” heading before considering s 276(1). Respectfully, this is an error. 

                                                 
100 Darrach, supra note 94 at paras 2, 38; G (G), supra note 98 at paras 15, 35-36; Elaine Craig, 

supra note 94 at 53-54 [Tab 2] 
101 Darrach, supra, note 94 at para 38, 40-43; G (G), supra note 98 at paras 16-17, 23-24; Elaine 

Craig, supra note 94 at 53 [Tab 2] 
102 Elaine Craig, supra note 94 at 52-58 [Tab 2] 
103 Elaine Craig, supra note 94 at 61 [Tab 2] 
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62. In addition, the trial judge erred in admitting the prior sexual activity evidence under 

s 276(1). The evidence should have been categorically excluded because its only probative value 

is based on twin myth reasoning. The trial judge purported to admit the evidence for the purpose 

of providing “context”. But “context” in this case is indistinguishable from the prohibited line of 

reasoning set out s 276(1)(a) – that by reason of the sexual nature of the other sexual activity, it 

can be inferred the complainant is more likely to have consented to the sexual activity that forms 

the subject matter of the charge. The sole purpose for admitting this evidence is to inform the 

jury that the appellant and the complainant had sexual activity with each other before in the past. 

The only inference to be drawn from that fact is the complainant is more likely to have consented 

to sexual activity with the appellant because she had sexual activity with him in the past. The 

true purpose of “context” in this case is to invoke twin myth reasoning. The Court of Appeal was 

correct in concluding that the trial judge erred in law by admitting it. 

63. The appellant mischaracterizes the issue on this appeal as purely a matter of the trial 

judge’s discretion pursuant to s 276(2). In fact, as the Court of Appeal held, the evidence in this 

case was barred by s 276(1). The trial judge’s failure to even consider that issue was reversible 

error, and no deference is owed. 

The “twin myths” are not limited to inferences about “unchaste” women 

64. At the end of her ruling, after concluding the evidence was admissible under s 276(2), the 

trial judge very briefly considered s 276(1). A review of her reasons demonstrate that she erred 

in limiting her analysis of s 276(1) to discriminatory inferences that “unchaste women” are more 

likely to consent to sexual activity or are less credible, by reason of the sexual nature of their 

prior activity.104 The appellant advances a similar interpretation in his factum.105  

65. The respondent submits this interpretation is incorrect. The “twin myths” in s 276(1) is 

not restricted to inferences about “unchaste” women, but prohibits all discriminatory reasoning 

that assumes a complainant is more likely to have consented by reason of prior sexual activity, 

whether with the accused or with other people. 

66. Support for this can be found in the language of s 276(1) which contains no such limit: 
                                                 
104 RFJ [AR, Vol I, Tab 2 at 11:28-32] 
105 Appellant’s Factum at paras 25-26 
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276(1) In proceedings in respect of an offence under section 151, 152, 153, 153.1, 
155 or 159, subsection 160(2) or (3) or section 170, 171, 172, 173, 271, 272 or 
273, evidence that the complainant has engaged in sexual activity, whether with 
the accused or with any other person, is not admissible to support an inference 
that, by reason of the sexual nature of that activity, the complainant 

(a) is more likely to have consented to the sexual activity that forms the 
subject-matter of the charge; or 

(b) is less worthy of belief. 

67. As this Court noted in Darrach, the current form of s 276 essentially codifies – with 

some differences – the guidelines outlined in Seaboyer.106 These prohibited inferences were 

identified in Seaboyer as the “twin myths”: 

Evidence that the complainant had relations with the accused and others was 
routinely presented (and accepted by judges and juries) as tending to make it more 
likely that the complainant had consented to the alleged assault and as 
undermining her credibility generally. These inferences were not based on facts, 
but on the myths that unchaste women were more likely to consent to intercourse 
and in any event, were less worthy of belief. These twin myths are now 
discredited.107 

68. This Court in Darrach considered and expressly rejected the interpretation of s 276(1) as 

being limited to inferences regarding “unchaste” women:  

Section 276 applies to all sexual activity, whether with the accused or with 
someone else […] Section 276 also settles any ambiguity about whether the “twin 
myths” are limited to inferences about “unchaste” women in particular; they are 
not... 108 

69. The appellant cites the Seaboyer majority’s reliance on the work of Professor Galvin to 

support limiting the scope of s 276 and notes that Professor Galvin would have admitted 

evidence of prior sexual activity with the accused.109 But this Court in Seaboyer considered and 

specifically rejected Professor Galvin’s proposal to limit the exclusionary rule to evidence of 

                                                 
106 Darrach, supra note 94 at para 1 
107 Seaboyer, supra note 93 at 604 
108 Darrach, supra note 94 at para 33 
109 Appellant’s Factum at para 28 
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past sexual conduct with persons other than the accused.110 The Seaboyer guidelines included 

sexual activity with the accused in its general exclusionary rule, despite the fact that the statute at 

issue in the case did not.111 Most significantly, Parliament expressly included other sexual 

activity with the accused when it responded to this Court’s decision in Seaboyer. 

70. The appellant’s reading of s 276(1) is at odds with both the plain language of the section 

and with Parliament’s evident intention in expressly including sexual activity with the accused in 

s 276(1). Evidence of other sexual activity between the complainant and the accused does not 

necessarily invoke discriminatory beliefs about “unchaste” women, but its purported relevance is 

nonetheless dependent on stereotypes that threaten to derail the trial. As noted by Professors 

Boyle and MacCrimmon: 

Acceptance of reasoning based on a disposition to consent to sex with a particular 
person reinforces patterns of discriminatory fact-finding which legitimate 
presumptive sexual access or draws on cultural images such as the kept woman, 
the concubine, the hand-maiden, the unchaste woman and the married woman as 
the property of her husband. In effect it invites the inference that women are less 
likely to be raped by their sexual partners rather than others.112 

71. Justice L’Heureux-Dubé, partially dissenting in Seaboyer, outlined a series of rape myths 

including the “rapist as stranger,” the idea that “rapists are strangers who leap out of bushes to 

attack their victims” and that “interaction between friends or between relatives does not result in  

  

                                                 
110 Seaboyer, supra note 93 at 633, per McLachlin J (“Again, I question whether evidence of 

other sexual conduct with the accused should automatically be admissible in all cases; 

sometimes the value of such evidence might be little or none.”) 
111 The predecessor of today’s s 276 excluded almost all evidence “concerning the sexual activity 

of the complainant with any person other than the accused.” See Seaboyer, supra note 93 at 

601. 
112 Christine Boyle and Marilyn MacCrimmon “The Constitutionality of Bill C-49: Analyzing 

Sexual Assault As If Equality Really Mattered” (1998) 41 Crim LQ 198 at 229 [Tab 3] 
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rape.”113 The common law and statutory offence of rape long assumed that marriage conferred 

on men a right of sexual access to their wives, a rule that was only abrogated in 1983.114  

72. As this Court concluded in Darrach, the Criminal Code prohibits “all discriminatory 

generalizations about a complainant’s disposition to consent or about her credibility based on the 

sexual nature of her past sexual activity on the grounds that these are improper lines of 

reasoning.”115 The suggestion that evidence of prior sexual activity is admissible on the issue of 

consent, so long as the defence does not expressly invoke the moral character of sexually active 

women is inconsistent with the plain language of s 276(1).116 And it would ignore thirty years’ 

worth of this Court’s jurisprudence on the broad dangers of discriminatory reasoning in sexual 

assault prosecutions.  It should be rejected. 

The appellant invited inferences arising from the sexual nature of the activity 

73. The appellant asserts that the evidence of the complainant’s sexual history was 

admissible because any inferences did not arise from “the sexual nature of any past sexual 

activity,” and therefore s 276 is not engaged.117 This argument does not withstand scrutiny. 

                                                 
113 Seaboyer, supra note 93 at 652 
114 Criminal Code, RSC 1985, c C-46, s 278. Despite the 1983 amendments, and despite this 

Court’s rejection of implied consent in R v Ewanchuk, [1999] 1 SCR 330, courts continue to 

struggle. See R v HE, 2017 ONSC 4277 at para 17, rev’d 2018 ONCA 879, and the decisions 

discussed in Melanie Randall, “Sexual Assault in Spousal Relationships, Continuous Consent, 

and the Law: Honest But Mistaken Judicial Beliefs” 32 Man LJ 144 (2008) [Tab 6]. 
115 Darrach, supra note 94 at para 34 (emphasis added). 
116 It would also deny the protection of s 276 to LGBQT complainants. See, e.g., R v Angel, 2018 

BCSC 794 at paras 63-76 (inference that a male complainant’s use of dating app Grindr makes 

him less worthy of belief offends s 276 and invokes stereotypes that men who have sex with 

men are promiscuous and engage in risky sexual activity); R v Boone, 2016 ONCA 227 at paras 

24-46 (trial judge erred in admitting evidence of complainant’s prior sexual activity with men 

whose HIV status was unknown, as it was not relevant to whether the complainant would have 

knowingly consented to unprotected sex with an HIV-positive accused). 
117 Appellant’s Factum at para 26 
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74. At a basic level, it is unclear what other feature of the prior sexual activity could be 

relevant, if not its sexual character. The appellant asserts that the jury would be misled if they 

were left believing the parties had a “platonic” (i.e., non-sexual) relationship. If they held this 

belief, they might more readily conclude the complainant did not consent to the sexual assault 

she described. Accordingly, he sought to lead evidence that their relationship was a sexual one. 

Plainly, what is relied on to draw the inference he seeks is the sexual nature of that relationship. 

75. In Darrach, this Court explained the phrase “by reasons of the sexual nature of the 

activity” as follows:  

The phrase “by reason of the sexual nature of the activity” in s. 276 is a 
clarification by Parliament that it is inferences from the sexual nature of the 
activity, as opposed to inferences from other potentially relevant features of the 
activity, that are prohibited. If evidence of sexual activity is proffered for its non-
sexual features, such as to show a pattern of conduct or a prior inconsistent 
statement, it may be permitted. The phrase “by reason of the sexual nature of the 
activity” has the same effect as the qualification “solely to support the inference” 
in Seaboyer in that it limits the exclusion of evidence to that used to invoke the 
“twin myths.”118 

76. As discussed above, the reference to the “twin myths” in Darrach does not limit the 

scope of s 276(1) to specific inferences about “unchaste” women. It prohibits all discriminatory 

reasoning that assumes prior sexual activity shows a complainant’s disposition to consent to sex, 

including a disposition to consent to sex with the accused. 

77. Strickland, the case heavily relied on by both the appellant and the trial judge, makes 

precisely this error. There, Justice Heeney found that evidence of the complainant’s prior sexual 

activity with the accused was admissible to support an inference of consent to the alleged sexual 

assault. But he found this did not offend s 276(1) because that inference did not flow from the 

“sexual nature of the activity” but from “the relationship within which that activity took 

place.”119 That relationship shows that the complainant has “previously determined the accused 

to be a suitable sexual partner,” and therefore she is more likely to consent to sex with him, than 

to someone with whom she has no prior relationship.120 

                                                 
118 Darrach, supra note 94 at para 35 
119 Strickland, supra note 7 at para 30 
120 Strickland, supra note 7 at para 28 
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78. This is nothing more than the prohibited inference: because the complainant previously 

consented to sex with the accused, she was disposed to consent to sex with him, and so was more 

likely to have done so on this occasion. Further, that inference is plainly drawn from the sexual 

nature of the prior activity. What is held to be relevant is the earlier assessment of the accused’s 

suitability as a sexual partner. To suggest this inference does not arise from the sexual nature of 

that decision is illogical. 

79. Moreover, this reasoning fundamentally misunderstands the law of consent. Consent 

means the complainant’s subjective and voluntary agreement to specific sexual activity. Consent 

cannot be implied, must coincide in time with the touching, and may be withdrawn at any 

time.121 Prior consent to sex with a particular person is no more probative of consent on a later 

occasion than is prior consent to a particular kind of sex. Either way, the purported relevance 

depends on a disposition to consent to sex in certain circumstances. For this reason, this Court 

stated in Darrach that “[e]vidence of prior sexual activity will rarely be relevant […] to establish 

consent.”122 

80. In this case, the Crown was prepared to admit or adduce evidence that the complainant 

and appellant had known each other for four to five years, had previously dated and cohabited 

for seven to eight months, had broken up but remained friends and were on good terms on the 

alleged offence date. The Crown was even prepared to admit that the complainant would come 

over to the appellant’s place on occasion and stay overnight. The only remaining feature of 

evidence that they had recently engaged in consensual sex, in what they called a “friends with 

benefits” relationship, was the sexual nature of the activity. And the only purpose of putting the 

sexual nature of the relationship before the jury was to support an inference that the complainant 

consented to sex on the night in question. 

“Context” is not a free-standing basis for admission of sexual history evidence 

81. The appellant argues that the evidence of the complainant’s sexual history was not 

adduced to support a prohibited inference, but to give “context” to the allegations before the 

Court. To uphold “context” as a legitimate reason for admitting evidence of previous sexual 

                                                 
121 R v Hutchinson, 2014 SCC 19 at para 19 
122 Darrach, supra note 94 at para 58 
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activity would mean that anytime a complainant has had prior sexual activity with an accused in 

the past, such evidence will always be admissible. Indeed, on the voir dire in this case, the 

appellant’s counsel suggested that evidence of a prior sexual relationship will usually be 

admissible in most circumstances, and questioned why the Crown was even requiring an 

application under s 276.123 

82. This approach, if followed, would eviscerate the protection offered to victims of intimate 

partner violence by the section. The result of such reasoning would see the law in s 276 

unequally applied. The law would protect only complainants in stranger assault cases, while 

complainants assaulted by husbands or other intimate partners would have no protection. 

83. The respondent submits that the majority in the Court of Appeal correctly concluded that 

the assertion of “context,” like “narrative,” does not permit a court to bypass s 276(1). The court 

must consider the purpose advanced by the evidence of “context.” Where, as here, the purported 

relevance of context goes only to consent, the evidence is excluded by s 276(1).124 

84. A number of trial courts have reached what the respondent submits is the correct 

conclusion: 

a. R v G (G)125 – The accused sought to lead evidence that he and the complainant 

had engaged in consensual “rough sex” on occasions prior to the date of the 

alleged offence. Without that evidence, he said the court might be less ready to 

accept his evidence that she consented to the sexual activity at issue. Lacelle J 

found it “difficult to distinguish this position from the prohibited line of reasoning 

set out in s 276(1)(a),” and excluded the evidence. 
 

b. R v S (JS)126 – The accused was alleged to have forced anal intercourse on his 

former spouse on two occasions. He sought to adduce evidence of their sexual 

history (including evidence that she initiated sexual activity on their first date, that 
                                                 
123 Defence Submissions [AR, Vol II, Tab 8 at 14:6-25] 
124 Admitting evidence as “narrative” is often relied upon to circumvent evidentiary rules. See 
Christopher Nowlin, “A Wolf in Sheep’s Clothing, Part I”, (2006) 51 Crim LQ 238 [Tab 4], 
Christopher Nowlin, “A Wolf in Sheep’s Clothing, Part II”, (2006) 51 Crim LQ 271 [Tab 5] 
125 G (G), supra note 98 
126 R v S (JS), 2014 BCSC 804 
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they had previously engaged in sex in his vehicle and other semi public places, that 

she used sex toys, and had sent him sexually suggestive text messages). Schultes J 

concluded this evidence was “not relevant to any of the issues that the jury will 

have to grapple with, outside of the discredited myths that a woman who enjoys 

sex must therefore have consented on these occasions, or is inherently less 

believable.”127 

c. R v Murphy128 – The 19-year-old accused and 17-year-old complainant were 

dating at the time she alleged he forced penile-vaginal intercourse. The accused 

sought to lead evidence of two separate incidents of consensual sexual activity 

prior to the alleged assault. Gordon J found that admission of the evidence would 

“promulgate the twin myths.”129 Context regarding the relationship did not require 

evidence of prior sexual activity; there was no suggestion that the two were 

strangers. 

85. The appellant relies on R v Crosby130 and R v Harris,131 but those cases do not support 

the proposition he advances. First, in neither case was the evidence said to be probative of 

consent. In both cases, sexual history evidence was admitted incidentally to permit other 

evidence – potentially probative of the complainant’s credibility – to be put before a jury. In each 

case, the court clearly identified specific non-sexual features of the evidence. 

86. In Crosby, the appellant and another man were separately tried with sexual assault. The 

complainant alleged they attacked her together and forced her to engage in non-consensual 

sexual activity. Crosby testified that the complainant had consented. In her police interview, the 

police asked the complainant if she had sex with Crosby before [the alleged offence date]. She 

answered that she had, three days earlier, before stating that she visited him on the date of the 

offence with the intention of having sex with him again but changed her mind when she saw the 

                                                 
127 Ibid at para 31. Schultes J did admit some evidence of prior consensual anal intercourse. That 

part of his decision is questionable. See Elaine Craig, supra note 94 at 69 [Tab 2]. 
128 R v Murphy, 2016 ONSC 7115 [Tab 1] 
129 Ibid at paras 15-16 
130 R v Crosby, [1995] 2 SCR 912 
131 R v Harris, 1997 CanLII 6317 (ONCA) 
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co-accused was present.132 At the preliminary inquiry, she testified she did not go to the 

appellant’s house on the second occasion with the intention of having sex with him.  Relying 

upon s 276, the trial judge prohibited defence counsel from cross-examining the complainant on 

the portion of her statement to police dealing with the prior sexual activity with the appellant.  In 

this Court, L’Heureux-Dubé J for the majority held that the defence should have been permitted 

to cross-examine on that material inconsistency, even though the police interview incidentally 

disclosed the prior sexual activity. That inconsistency was plainly relevant to her credibility, and 

cross-examination on that topic would inevitably raise the evidence of prior sexual activity 

because that topic was raised by police. 

87. Similarly in Harris, the Ontario Court of Appeal held that evidence of prior sexual 

activity was relevant to credibility. At trial, the appellant brought an application pursuant to 

s 276.1 to adduce evidence of an alleged consensual sexual encounter between himself and the 

complainant several nights prior to the date of the alleged sexual assault. The complainant did 

not testify on the voir dire, but Crown counsel made it known in argument on the voir dire that if 

the complainant had testified, she would have denied the appellant’s version of the events on the 

earlier night. The trial judge denied the application and refused to admit the evidence. Thereafter 

the complainant testified that prior to the alleged sexual assault, her relationship with the 

appellant had been platonic. The Ontario Court of Appeal held that by testifying as she did, the 

complainant placed the nature of their relationship in issue. In order to be able to make full 

answer and defence, the appellant was entitled to lead evidence designed to rebut the 

complainant's testimony. The nature of the relationship itself was not found to be relevant to 

consent; rather, the evidence of prior sexual activity became relevant to the complainant’s 

credibility after she testified. 

88. In the case at bar, there is no suggestion that the complainant had placed the nature of her 

relationship with the appellant in issue. The excerpt of the complainant’s police interview was 

consistent with the appellant’s affidavit. No material inconsistency was argued at the s 276 

application to warrant the admission of the evidence, nor did the appellant rely on her credibility 

in making the application.  

                                                 
132 Crosby, supra note 130 at para 6 
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89. The appellant’s argument that the evidence “became relevant” after the complainant’s 

examination in chief overlooks the fact that she was questioned about the nature of her 

relationship with the appellant only because of the trial judge’s s 276 ruling. Any inconsistency 

arising from that evidence (which she, in any event, quickly corrected) cannot be used to cure the 

ruling that was unsupported by the evidence on the application.  

90. In this respect, this case differs from Harris because the complainant in Harris had 

placed the nature of her relationship with the appellant in issue by testifying it was platonic, after 

the trial judge had ruled evidence of prior sexual activity was not admissible. In the instant case, 

the complainant was questioned about the nature of her prior relationship with the appellant after 

(and only because) the trial judge had ruled evidence of prior sexual activity was admissible. The 

Crown made it clear she would not have questioned the complainant about the prior sexual 

relationship but for the Court’s ruling on the voir dire. 

91. The appellant also relies upon the decision of R v LS.133 In that case, the appellant was 

convicted by a jury of sexually assaulting his spouse. On appeal, he argued that the trial judge 

erred in refusing to admit evidence of prior and subsequent consensual sexual activity between 

the appellant and the complainant. The defence’s position was that no sexual assault happened. 

The complainant acknowledged in her testimony that after the alleged sexual assault, their 

relationship carried on as if nothing happened, and she and the appellant continued to share the 

same bed.   

92. The Ontario Court of Appeal in LS held that evidence that the relationship carried on as it 

had before the alleged sexual assault “was relevant to whether the [sexual] assault occurred.”134 

The evidence had probative value that was more than trifling because a jury could reasonably, by 

considering and comparing the nature of the relationship between the two before and after the 

alleged sexual assault, be assisted in deciding whether the sexual assault described by the 

complainant had happened. Moreover, there was minimal prejudice because the jury had heard 

evidence that indicated there was consensual sexual intercourse before and after the alleged 

offence. The Court of Appeal stated that “[e]xpress evidence to that effect would only have made 

                                                 
133 R v LS, 2017 ONCA 685 
134 Ibid at para 88 
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explicit that which was strongly implied by the evidence the jury heard.”135 The Court of Appeal 

held that although the trial judge erred in not admitting the evidence, the error did not result in a 

miscarriage of justice. The improper exclusion kept nothing of substance from the jury. The only 

impact was that the jury was not provided a limiting instruction warning them not to misuse the 

evidence in favour of the appellant. The fact that the appellant was convicted demonstrates the 

jury did not engage in prohibited reasoning. The Court of Appeal upheld the conviction. 

93. As observed by Professor Benedet, the Court of Appeal’s reasoning in LS “is difficult to 

reconcile with the language of s 276(1) of the Criminal Code.” The Court of Appeal’s finding 

that consensual sexual activity after the alleged sexual assault is potentially relevant to the 

appellant’s claim that the sexual assault never occurred seems to be a twin myth by another name 

– the fact that the complainant had consensual sex with the accused on other more recent 

occasions makes it more likely that all sex she might have had with him on previous occasions 

was consensual.136 Arguably, the Court of Appeal’s reasoning also relies upon another 

impermissible stereotypical assumption about how victims of sexual assault ought to behave, 

namely, that such victims would not go on to have consensual sexual activity with their abusers 

after the fact.137  

94. Significantly, the Court of Appeal in LS did not consider the twin myths in s 276(1) 

before considering the three preconditions to the admissibility of evidence under s 276(2).  

Further, the conclusion that the evidence of previous and subsequent consensual sex was 

“relevant to whether the sexual assault occurred” does not meet the requirement in s 276(2) that 

the evidence be “relevant to an issue at trial.”  As stated by this Court in Darrach, “[e]vidence of 

prior sexual activity will rarely be relevant to support a denial that sexual activity took place or 

to establish consent” because “[a]ctual consent must be given for each instance of sexual 

activity.”138 The respondent submits that the reasoning in the LS decision ought not to be 

endorsed by this Court.  

                                                 
135 Ibid at para 93 
136 Commentary on R v LS, supra note 133 by Janine Benedet, Allard School of Law, University 
of British Columbia 
137 R v ARD, 2017 ABCA 237 at paras 39-71, affirmed R v ARJD, 2018 SCC 6 
138 Darrach, supra note 94 at para 58 
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In the alternative, the trial judge erred in admitting the evidence under s 276(2) 

95. If this Court finds that the “friends with benefits” evidence was not excluded by s 276(1), 

the respondent also submits that the trial judge erred in admitting the evidence under s 276(2). 

Specifically, she erred in finding: 

a. That the evidence was evidence of “specific sexual activity”; 

b. That the evidence was relevant to an issue at trial; and 

c. That the evidence had significant probative value that was not substantially 

outweighed by its prejudicial effect. 

96. First, with respect to the issue of “specific sexual activity,” the appellant repeatedly 

asserts that the evidence in this case was properly admitted because it was not evidence of 

specific sexual activity.139 If that is so, the evidence should not have been received.140 

97. Second, the evidence was not relevant to any issue at trial other than consent. The only 

live issues at trial were consent and honest but mistaken belief in consent, since the appellant 

himself testified to sexual touching. As outlined above, the trial judge expressly rejected the 

appellant’s contention that evidence of his sexual history with the complainant was relevant to 

honest but mistaken belief in consent. After the appellant testified, he specifically did not ask the 

trial judge to revisit that ruling. The trial judge herself did not identify any issue to which the 

evidence was relevant, aside from “context.” 
                                                 
139 Appellant’s Factum at para 38 (“the impugned relationship evidence sought to be tendered in 

this case was not evidence of specific sexual acts or activity”) and para 40 (“it is only the 

relationship and not any specific sexual activity which is sought to be adduced”). 
140 That said, there is authority suggesting that the appellant’s affidavit did disclose evidence of 

sufficient particularity to meet this requirement: LS, supra note 133 at para 83 (“Insofar as 

relationship evidence is concerned, the required specifics would include reference to the parties 

to the relationship, the relevant time period, and the nature of the relationship.”); R v RV, 2018 

ONCA 547 at para 45 (what is required is not particularization of identified instances of sexual 

activity but an adequate identification of the proposed evidence to enable a proper s 276 

evaluation, and for the Crown to safeguard the complainant’s legitimate interests). 
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98. Third, the trial judge erred in the balancing required by s 276(2)(c) and in her 

consideration of the enumerated factors in s 276(3). The evidence did not have “significant 

probative value.” Especially in view of the admissions the Crown was prepared to make, the jury 

would not have been left with the impression the appellant and complainant were strangers.  

99. The trial judge found that evidence of the complainant’s prior sexual history was 

necessary to the appellant’s right to make full answer and defence. But this Court has repeatedly 

rejected the assertion that an accused has the right to lead irrelevant evidence or to invite fact-

finding inferences based on discriminatory reasoning. In R v Osolin, Justice Cory held that 

“[c]ross-examination for the purposes of showing consent or impugning credibility which relies 

upon ‘rape myths’ will always be more prejudicial than probative.”141 And in Mills, this Court 

held that “full answer and defence does not include the right to evidence that would distort the 

search for truth inherent in the trial process.”142  

100. The trial judge further erred in concluding that the evidence would assist in arriving at a 

just determination of the case, and would not introduce any discriminatory belief or bias into the 

trial process.143 As discussed above, the trial judge’s conclusion that s 276 deals only with 

inferences about the character of “unchaste” women caused her to fail to adequately account for 

other discriminatory inferences. The admission of this evidence did introduce discriminatory 

reasoning into the trial. It implicitly invited the inference that what happened between the 

appellant and JA was not sexual assault, because of their prior consensual sexual relationship. It 

also raised another discriminatory belief: that the complainant is to blame, she deserved it, and 

she caused or provoked the assault. Given her attendance at the residence where consensual sex 

had occurred in the past, the complainant might be faulted for returning when she should have 

known what would happen. 

101. The appellant now asserts that the evidence was necessary to allow the jury to properly 

assess various pieces of his evidence and the complainant’s.144 The respondent makes three 

points in response. First, none of this evidence was before the trial judge on the voir dire, but 

                                                 
141 R v Osolin, [1993] 4 SCR 595 at 671 
142 R v Mills, [1999] 3 SCR 668 at para 76 
143 Criminal Code, RSC 1985, c C-46, s 276(3)(d) and (e) 
144 Appellant’s Factum at para 28 
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was called on the trial proper after the ruling. Evidence called subsequent to a trial judge’s ruling 

cannot retroactively justify the ruling; the correctness of a trial judge’s ruling must be tested 

against the record that was before the judge when she made the ruling.145 Second, the evidence 

the appellant points to was largely his evidence that the complainant consented; how could 

evidence of the complainant’s prior sexual history assist the jury in assessing that evidence, 

except by way of the prohibited inference? Third, the appellant fails to acknowledge the very real 

risk that the jury would use evidence of the complainant’s sexual history to conclude that her 

evidence about what happened – that she told him “nothing is going to happen tonight … no 

sex”, that he grabbed her by the arm and pulled her into the bedroom, and forcibly raped her – 

was less believable. 

102. Finally, the trial judge also erred in discounting the potential prejudice to the 

complainant’s personal dignity and right of privacy and the impact on society’s interest in 

encouraging the reporting of sexual assault offences. This Court held in Darrach that evidence of 

the complainant’s prior sexual activity does “inherent damage” against her.146 To be questioned 

publicly about one’s sexual activity is inherently humiliating. The prospect of being questioned 

on the details of their intimate relationships is likely to deter the significant proportion of 

complainants who are sexually assaulted by their intimate partners. The trial judge’s finding that 

this questioning was “relatively benign” is inconsistent with authority. 

103. Even assuming there was some permissible purpose for the evidence, the respondent 

submits the trial judge erred in her assessment of its probative value and of its serious prejudice 

to the fair administration of justice. As the appellant concedes, that determination is deemed to 

be a question of law by s 276.5. It follows that the principles enunciated in R v George are not 

applicable.147 

 

                                                 
145 LS, supra note 133 at paras 63-64 
146 Darrach, supra note 94 at para 37 
147 Criminal Code, RSC 1985, c C-46, s 276.5; R v George, 2017 SCC 38 at para 24 
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Ground 2 – The error in admitting the evidence had a material bearing on the 
acquittals in accordance with the Graveline test 

104. To obtain a new trial, the Crown must establish that the error might reasonably be 

thought, in the concrete reality of the case at hand, to have had a “material bearing on the 

acquittal.” However, the Crown is not required to persuade the Court that the verdict would 

necessarily have been different.148 

105. The trial judge erred in admitting inadmissible evidence that could have led the jury to 

engage in forbidden reasoning. The error can reasonably be said to have impacted the verdict.  

106. Juries are presumed to follow instructions. However, the respondent submits that 

appellate courts must be mindful of the heightened prejudice that Parliament has recognized as 

flowing from evidence of a sexual assault complainant’s sexual history. Chief Justice Green, 

whose dissenting reasons in R v SB were endorsed by this Court, commented on the intersection 

of s 276 and the Graveline standard as follows: 

In this case, the type of evidence that was improperly placed before the jury was 
particularly pernicious. By prohibiting admission of sexual history evidence to 
support the inferences leading to the twin myths, Parliament has signaled that 
because of the significant dangers of influencing the jury to engage in lines of 
reasoning based on those myths, it is not sufficient to allow them to hear it even 
with an appropriate cautionary instruction. Subsection 276(1) of the Criminal 
Code forbids their hearing it at all. In other words, the jury is regarded by 
Parliament as not being […] “well-equipped” to assess and deal with the 
evidence. […] 
In other words, the use of this evidence is fraught with great dangers that the jury 
may use and rely on it in an inappropriate manner if care is not taken with respect 
to both its admissibility and subsequent use.149 

107. This Court has recognized that rape myths distort the trial process by implication as often 

as by express error. In R v Shearing, for example, Justice Binnie observed: 

In the absence of some evidentiary basis for the premise that abuse ought to have 
been recorded, the result of allowing the cross-examination to proceed as 
proposed by the defence (“the entire contents are fair game”) would be to allow 
the defence to go to the jury at the end of the trial and to point to the absence of 

                                                 
148 R v Graveline, 2006 SCC 16 at para 14; George, supra note 147 at para 27 
149 R v SB, 2016 NLCA 20 at paras 101-103 (per Green CJ dissenting), rev’d 2017 SCC 16 
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entries in an effort to suggest – nod nod wink wink – that women and children 
who are sexually and physically abused do not suffer in silence.150 

108. Here, prejudicial evidence wrongly went before the jury, and the jury was never told what 

use they should make of it. The jury instruction failed to comply with the requirements of 

s 276.4, that the jury be told what uses they “may” make of the evidence, as well as those they 

“may not”.151 The jury was not told what use they could make of the evidence, because there was 

no legitimate purpose for this evidence. An instruction telling the jury not to engage in precisely 

the forbidden reasoning that was the basis for leading the evidence cannot cure the error in 

admitting the evidence. Simply put, it would have been confusing for the jury to have been given 

prejudicial evidence that leads to only one inference, and then be told they were not to draw that 

very inference. And there is a reasonable likelihood that the jury did use the evidence for the 

purpose for which it was led: to infer consent. 

109. An assessment of the potential prejudice must also consider the sexual history evidence 

in the “concrete reality” of the trial, which here includes the appellant’s repeated assertions that it 

was their “routine” for the complainant to come over for sex, that “it was expected […] from 

both of us.”152 The prejudice was further compounded when the complainant was cross-

examined before the jury about other sexual partners: 

Q But surely you do remember having sex with [the appellant] multiple times in 
2013 and 2014? 

A Yes. 
Q After the break-up? 
A Yes. 
Q And dozens of times? 
A I don’t remember dozens of times. 
Q Could have been 30, could have been 15? 
A 15. 

                                                 
150 R v Shearing, 2002 SCC 58 at para 120 
151 Criminal Code, RSC 1985, c C-46, s 276.4 (“Where evidence is admitted at trial pursuant to a 

determination made under section 276.2, the judge shall instruct the jury as to the uses that the 

jury may and may not make of that evidence.”) 
152 Appellant’s Evidence (Direct) [AR, Vol III, Tab 8 at 201:16-17; 227:4-6, 36-37] 
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Q Each of you, throughout the course of that in 2013, 2014, had other partners, 
correct? 

A Yes.153 

110. Although the evidence in this case was less graphic than what was put before the jury in 

SB, it was not “benign.” Its admission into the trial distorted the trial process, caused unnecessary 

and prejudicial excursions into the complainant’s prior sexual relationships with the appellant 

and with others, and could reasonably have impacted the jury’s assessment of all the evidence. 

The appellant’s speculation that a modern jury would not be scandalized to learn that the 

complainant had engaged in consensual sexual intercourse mischaracterizes the prejudice. 

111. The respondent submits that the majority of the Court of Appeal correctly noted that the 

mid-trial and final limiting instructions given did not cure the fact that the jury heard 

inadmissible and prejudicial evidence which infected the trial process.154 The error here had a 

material bearing on the acquittal, and the Court of Appeal was correct to order a new trial. 

                                                 
153 Complainant’s Evidence (Cross) [AR Vol II, Tab 8 at 118:25-38]. The jury were given no 

instruction to disregard this evidence. The appellant also testified repeatedly to his belief that 

the complainant’s police officer friend was a dating partner or “fuck buddy.” See Appellant’s 

Evidence (Direct) [AR, Vol III, Tab 8 at 202:39-41; 203:2-10, 28-34; 207:26]. 
154 MOJ at para 53 [AR, Vol I, Tab 4 at 76] 
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PART IV – COSTS 

112. The respondent makes no submissions regarding costs.  
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PART V – ORDER SOUGHT 

113. The respondent asks that the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at Edmonton, Alberta, this 12th day of December, 2018. 

 

 

________________________________ 

Joanne B. Dartana 
Counsel for the Respondent 
 

 

_____________________________ 

Matthew W. Griener 
Counsel for the Respondent 
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