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PART I – OVERVIEW AND STATEMENT OF FACTS 

(A) Overview 

1. “[R]ecovery cannot be predicated on the bare assertion that fairness so requires. A general 

congruence with accepted principle must be demonstrated as well.”1 

2. This appeal asks the Court to re-examine the role of good faith in the employment relationship, 

and engages several subsidiary questions:  

(a) First, what are the requirements of good faith in the employment relationship, and have these 

changed since Bhasin? 

(b) Second, what remedies are available for bad faith actions by an employer? 

(c) And third, how does the resulting legal framework apply to this case? 

3. The Majority of the Court of Appeal properly excluded the Appellant’s participation in the 

Executive Incentive Agreement (“EIA”) from the wrongful dismissal damages assessment, in 

accordance with the established approach to exclusion clauses in incentive-based compensation 

agreements.  

4. This result is consistent with Canadian jurisprudence on good faith, including Bhasin. Bhasin 

established that:  

[…] the application of the organizing principle of good faith to particular situations should 
be developed where the existing law is found to be wanting and where the development 
may occur incrementally in a way that is consistent with the structure of the common 
law of contract and gives due weight to the importance of private ordering and certainty 
in commercial affairs.2  

[emphasis added] 
 

5. ONC submits the existing case law addresses good faith principles and bad faith remedies in the 

employment context.  

6. The law in this area is not wanting, and to develop the law as the Appellant suggests would 

create significant change in the legal principles of both contract and employment law that would 

not improve on the remedies already available.  

7. It is respectfully submitted that the appeal should be dismissed.  

                                                 
1 Peel (Regional Municipality) v Canada, [1992] 3 SCR 762 at para 57, 98 DLR (4th) 140 [Peel]. 
2 Bhasin v Hrynew, 2014 SCC 71 at para 66, [2014] 3 SCR 494 [Bhasin]. 
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(B) Statement of Facts 

8. As a preliminary note, this matter originated as an application in court under Rule 5.07 of the 

Nova Scotia Civil Procedure Rules and involved a significant number of lengthy affidavits and 

documentary evidence. At the Court of Appeal, ONC’s record consisted of eighteen (18) volumes. 

9. While ONC has not cross-appealed the finding of constructive dismissal, it submits the 

following recitation of the facts provides relevant context for the discussion of good faith and draws 

upon the complete body of evidence in this case. 

(i) Background on the Ownership and Executive Management of ONC 

10. At all times material to this appeal, ONC was a privately held federally incorporated company. 

From June 2002 until October 25, 2005, Clearwater Fine Foods Inc. (“CFFI”) was ONC’s only 

shareholder. Commencing October 26, 2005, Richardson Capital Limited (“Richardson”), through 

two subsidiary limited partnerships, began to gradually acquire shareholdings in ONC and on July 

31, 2009, Richardson, through two different subsidiary limited partnerships, increased its 

shareholdings in ONC such that it held approximately 45 percent of ONC’s shares. The remaining 

55 percent of the shares were held by CFFI. There was no change in ONC’s shareholdings after 

July 31, 2009 until the company was sold to Royal DSM N.V. (“DSM”) on July 18, 2012.3  

11. Each of ONC’s shareholders could appoint two Directors to ONC’s Board. The Directors 

appointed by Richardson were David Brown and James McCallum. The Directors appointed by 

CFFI were John Risley and Stanley Spavold. Robert Orr, who was President and CEO of ONC 

until July 2010 and Chairman from July 2010 until July 19, 2011, was also a Director from 

December 9, 2005 until July 19, 2011. On July 3, 2010, Martin Jamieson became President and 

CEO and remained in the role until the company was sold to DSM. Jamieson also became a 

Director of ONC on July 19, 2011, upon Orr’s resignation.4 

(ii) The Creation and Purpose of the EIA  

12. In early 2007, Orr and the Board of Directors of ONC discussed the creation the a long-term 

                                                 
3 Shareholders, Ex A to the Affidavit of Nancy F. Barteaux [“NFB Aff”], Respondent’s Record 
[“RR”], Vol 4, Tab 4 at pp 35-40; Affidavit of David Brown, Ex 1 of NFB Aff, RR, Vol 4 Tab 4 
at p 33; Transcript of David Brown, Ex 2 of NFB Aff, RR, Vol 4, Tab 5 at pp 41-46.  
4 Affidavit of David Brown, Ex 1 to NFB Aff, RR, Vol 4, Tab 4 at p 34; Transcript of David Brown, 
Ex 2 of NFB Aff, RR, Vol 4, Tab 5 at p 46; Affidavit of Martin Jamieson [“MJ Aff”] RR, Vol 4, 
Tab 10 at paras 4 and 7. 
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incentive plan (the EIA) that would be offered to a limited number of employees. The evidence is 

clear that it was intended to be both an incentive and retention tool. Under the plan, 2% of the 

company’s value created on the sale or public offering of the company’s value in excess of a 

hundred million dollars (a “Realization Event”), would be distributed among EIA participants. 

Under the formula, individual employees would share in the value that they co-created as members 

of the management team.5 

13. ONC did not keep a reserve in treasury for the EIAs and these Agreements were not on the 

balance sheet. According to Orr, it was contemplated that any payout under the EIAs would happen 

pursuant to an ultimate transaction where the company was sold in whole or in part.6 

 (iii) The Terms of the EIA  

14. The key provisions of the EIA are:  

A. ONC desires to establish a mechanism to provide a retention incentive and to reward 
certain of its employees, including the Employee, for their service to ONC in the event of 
a Realization Event (as defined below); 
[…] 
(g) “Realization Event” means the happening any transaction that results in the sale of 
more than forty percent (40%) of the shares or substantially all the assets of ONC 
company, and includes a transaction that provides holders of common shares in ONC 
with liquidity with respect to the common shares in ONC, such as a listing on a recognized 
stock exchange, including by means of a reverse take over, merger, amalgamation, 
arrangement, take over bid, insider bid, joint venture, sale of all or substantially all assets, 
exchange of assets or similar transaction or other combination with a reporting issuer. A 
“Realization Event” does not include a transaction or a series of transactions that is a 
corporate reorganization that does not involve the sale of its shares at arm’s length. 
[…] 
2.01  PAYMENT OF EXECUTIVE INCENTIVE: 
Provided the conditions precedent set out in Section 2.03 are satisfied on the date on 
which a Realization Event occurs, ONC shall pay to the Employee, in cash, less any 
appropriate withholding of other taxes, an amount calculated in accordance with Section 
2.02, which payment shall be made within thirty (30) days of such Realization Event. 
[…] 
2.03  CONDITIONS PRECEDENT: 
ONC shall have no obligation under this Agreement to the Employee unless on the date 
of a Realization Event the Employee is a full-time employee of ONC. For greater 
certainty, this Agreement shall be of no force or effect if the employee ceases to be an 
employee of ONC, regardless of whether the Employee resigns or is terminated, with 

                                                 
5 Transcript of the Cross-Examination of Robert Orr [“Orr Cross-Examination”], RR, Vol 3, Tab 
1 at pp 26-30; Email re Long Term Incentive, Ex N1 to MJ Aff, RR, Vol 6, Tab 25 at pp 112-113. 
6 Orr Cross-Examination, RR, Vol 3, Tab 2 at pp 33-34. 
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or without cause. 
 
2.04  DEEMED EMPLOYEE: 
For the purposes of Section 2.03, the Employee shall be deemed to be a full-time 
employee of ONC on the date of a Realization Event if (i) the Employee is age 55 or over 
and has retired from ONC, it being understood that whether an employee has retired from 
ONC shall be determined by the Board of Directors of ONC in its absolute discretion; or 
(ii) the Employee’s employment is terminated in connection with the Realization Event. 
 
2.05 GENERAL: 
The Long Term Value Creation Bonus Plan7 does not have any current or future value 
other than on the date of the Realization Event and shall not be calculated as part 
of the Employee’s compensation for any purpose, including in connection with the 
Employee’s resignation or in any severance calculation.  
[…] 
4.01 REALIZATION EVENT:   
Nothing in this Agreement shall be interpreted to impose upon ONC any obligation to 
conclude a Realization Event at any time other than within the sole discretion of ONC.8
           [emphasis added] 

 

(iv) The Appellant Understood the Terms of the EIA at the Time the Contract was Formed 

15. In addition to his compensation, the Appellant was a participant in the EIA. The Appellant 

signed his EIA on September 10, 2007. Orr’s evidence was that all EIAs had essentially the same 

language and were similar in format. Orr explained to all managers who were receiving an EIA 

how the plan worked; he walked them through the document and provided them a copy. At the 

time the Appellant signed the EIA, there was no negotiation of anything different regarding his 

participation.9 

16. The terms of the EIA expressly state that payment was: (1) subject to a condition precedent 

that the individual be a full-time employee of ONC on the date of the Realization Event, and, for 

greater certainty, that the Agreement was of no force and effect if the employee ceased to be an 

employee, regardless of whether he “resign[ed] or is terminated, with or without cause” (s. 2.03); 

and (2) “not [to] be calculated as part of the Employee’s compensation for any purpose, including 

                                                 
7 Ex E: Executive Incentive Agreement and Transcription of Ex E [“EIA”], Appellant’s Record 
[“AR”], Tabs 13A and 13B, at pp. 188 and 193. This term is defined in the EIA at s. 1.01(e) as 
“means the arrangement described in this Agreement”.  
8 EIA, AR, Tabs 13A and 13B at pp 188-194. 
9 Transcript of the Direct Examination of Robert Orr [“Orr Direct Examination”], RR, Vol 3, Tab 
1 at pp 3-10; Orr Cross-Examination, RR, Vol 3, Tab 1 at pp 27-32; Transcript of the Cross-
Examination of David Matthews [“Matthews Cross Examination”], RR, Vol 1, Tab 1 at pp 51-56. 
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in connection with the Employee’s resignation or in any severance calculation” (s. 2.05).10  

17. The Appellant testified at trial that he understood the EIA was a retention package and that 

there would be no payment if he ceased to be an employee of ONC prior to the occurrence of a 

Realization Event. He also knew that upon resigning from ONC he would lose all benefit from his 

EIA if he did not negotiate an exit package that somehow addressed his participation in the EIA 

because the EIA itself had no current or future value.11  

18. During the Appellant’s tenure with ONC, there were a number of discussions with third parties 

that could have led to the sale of the company. Notably, there were approaches by a third party in 

November or December 2007, again by another third party in February 2008, and again by yet 

another third party in late-2010 that ended in early 2011. None of those discussions led to the sale 

of ONC.  

(v) The Appellant’s Employment at ONC 

19. The Appellant began as Operations Manager of ONC’s predecessor, Laer Products, on January 

2, 1997.12 He was hired by Robert Orr (then General Manager of Laer Products) to be the 

company’s first employee and was retained to develop or acquire technologies to manufacture 

omega-3s.13 ONC was incorporated three months later in March 1997.14 

20. The Appellant subsequently held a series of high-level and executive positions at ONC over 

the years: Senior Operations Manager starting June 1, 2001; Vice-President, Healthy Food 

Ingredients starting February 1, 2006; Vice-President, Engineering and Technical Services starting 

October 2007; and lastly Vice-President, New Technologies (later known as New and Emerging 

Technologies or “NET”) starting July 17, 2009. Only the last position had a detailed written job 

description. 15  

21. ONC hired Daniel Emond as Chief Operating Officer (“COO”) in June 2007.16 As COO, 

                                                 
10 EIA, AR, Tabs 13A and 13B at pp 188-194. 
11 Matthews Cross Examination, RR, Vol 1, Tab 1 at pp 51-56. 
12 Matthews v Ocean Nutrition Canada Limited, 2017 NSSC 16 [“Trial Judgment”] at paras 4-5, 
AR, Tab 1 at p 6.  
13 Ibid. 
14 Ibid.  
15 MJ Aff at paras 28-30, RR, Vol 4, Tab 10 at pp 141-143; Employee Salary/Wage Increase Form, 
Employee Change Form, Ex G3 to MJ Aff, RR, Vol 5, Tab 2 pp 5-15; Job Description for Vice-
President of Emerging New Technology, Ex G6 to MJ Aff, RR, Vol 5, Tab 4 at pp 19-22. 
16 Trial Judgment at para 294, AR, Tab 1 at p 44-45.  
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Emond assigned duties and responsibilities to the Appellant. Emond’s evidence is that he based all 

such assignments on the needs and best interest of ONC, the status of particular projects, the 

Appellant’s experience and knowledge, and, at times, requests from Orr to have the Appellant assist 

him with certain matters, such as the Active Pharmaceutical Ingredient (“API”) Initiative.17 

22. The Appellant did not have a smooth relationship with Emond. The Hearing Judge made a 

series of factual findings related to the Appellant’s relationship with Emond which led him to 

conclude that the Appellant was constructively dismissed. The Court of Appeal summarized these 

factual findings and determined that they were supported by the evidence.18  

Promotion to VP Engineering & Technical Services in October 2007 

23. In October 2007, several months after Emond’s arrival, the Appellant was assigned 

responsibility of a new department called Technical Services and assumed the title VP Engineering 

and Technical Services. In this role he had a small team that focused on how to get powder or fish 

oils into food applications. The Appellant described the role in his evidence, as did Orr. The focus 

was to widen the application base of the products. Getting fish oil into foods was ONC’s core 

business.  

24. The move to VP Engineering & Technical Services meant that the Appellant was switching 

from operations to innovation. Consequently, he was no longer responsible for powder or for the 

plant in Arcadia, Wisconsin. The number of people reporting to the Appellant decreased from about 

70 to seven. The Hearing Judge found this was evidence that the Appellant’s role at ONC was 

decreasing.19 ONC has maintained throughout this proceeding that the Appellant was taken out of 

day-to-day operations so that he could develop a new process, as he had done earlier for the 

company with great success. Furthermore, the Appellant himself testified that he accepted and 

excelled in this role.20 

The Genesis of the VP NET and Algal Oil Project 

25. Emond’s evidence was that by late 2008 the Appellant told him he had done “his best” in the 

VP Engineering & Technical Services role and that the team could continue the work on their own. 

                                                 
17 Affidavit of Daniel Edmond at para 40 [“DE Aff”], RR, Vol 3, Tab 5 at p 172. 
18 Ocean Nutrition Canada Ltd v Matthews, 2018 NSCA 44 [“Appeal Judgment”] at paras 32, 41-
44, AR, Tab 4 at pp 89-92, 94-95. 
19 Trial Judgment at para 72-73, AR, Tab 1, p 14. 
20 Matthews Cross Examination, RR, Vol 1, Tab 1 at p 45. 
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Emond described bringing the idea of getting the Appellant involved in algal oil to Orr at a 

conference in Anaheim in December of 2008. This evidence is uncontested.21 

26. In April 2009 (a date assigned by the Appellant during cross examination as the document was 

not dated) the Appellant made a list for discussion with Orr regarding the creation of the new 

position. From this discussion, the Appellant testified that he understood from Orr that once algal 

was in the market he would then oversee its production as a food additive. (This becomes important 

in relation to the Appellant’s work in algal-to-food slowing because of the regulatory process, as 

production could not begin without regulatory approval). The Appellant also understood from 

Emond and Orr that he was “the only one” who could do that role.22  

27. Orr confirmed that he spoke to Emond on multiple occasions about how to best utilize the 

Appellant and other “resources” within the organization. Orr testified that ONC was trying to find 

the “optimal” role for the Appellant given his insight into technology, bridging research and 

development (R&D), his ability to develop technologies (on both the food ingredient and oil 

production side), together with the fact that Emond did not believe the Appellant was needed on 

the operational side of the business. Orr and Emond recognized that ONC needed significant 

movement in various technologies across the company. Orr’s evidence was that the Appellant was 

best suited to lead the technology development group.23 

28. The Appellant drafted the job description for VP NET with Charlene McQuaid and negotiated 

an employment agreement that ultimately was not executed because, the Appellant says, once the 

final terms were reached, no one followed up with him for signing. The Appellant negotiated 12 

months for both termination notice or pay in lieu and non-competition.24  

29. Emond announced the Appellant’s new role as VP NET in an email to “ONC Everyone” on 

June 25, 2009. That email clearly sets out the need for a leader to “deliver the project from a R&D 

to a production state”. It confirmed the project was an added source of omega-3 coming from algal 

                                                 
21 Transcript of the Cross-Examination of Daniel Edmond [“Emond Cross-Examination”], RR, Vol 
3, Tab 2 at pp 51-53, 71-74; DE Aff at paras 29-31, RR, Vol 3, Tab 5 at pp 169-170. 
22 Matthews Cross-Examination, RR, Tab 1 at pp 122-129, 134-137, 172. 
23 Excerpts of Transcript of Robert Orr, RR, Vol 3, Tab 1 at pp 1-2, 16-19; Trial Judgment at para 
302, AR, Tab 1 at p 45; Transcript of the Cross-Examination of Martin Jamieson, RR, Vol 3, Tab 
4 at p 163. 
24 MJ Aff at paras 259-260, RR, Vol 4, Tab 10, p 180; Emails found at Ex M4 and Ex M5 to MJ 
Aff, RR, Vol 6, Tab 4 and 5 at pp 23-29; Job Description for Vice-President of Emerging New 
Technology, Ex G6 to MJ Aff, RR, Vol 5, Tab 4 at pp 19-22; Email re: Dave Matthews, Ex G6 to 
MJ Aff, Vol 5, Tab 5 at pp 29-33. 
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which was soon approaching its final phase of development and production. Emond noted the 

Appellant’s leadership and technical expertise. The role was critical to the business.25 

 (vi) The Appellant’s Responsibilities at ONC from Fall 2010 to June 24, 2011 

30. During the fall of 2010 and the winter and spring of 2011 the Appellant was involved in a 

number of projects, both with respect to algal oil as contemplated by his job description for VP 

NET, and other ONC initiatives, including API and a project to reduce PCBs in the fish oil. 

31. ONC’s work with algal oil had two aspects: (1) use of algal oil as a food ingredient; and (2) 

use of algae for producing biofuel. The Appellant was responsible for the former (“Algal Oil 

Project”) and Ian Lucas was responsible for the latter. In the Fall of 2010, ONC received strategic 

advice that it should focus on manufacture and supply of algal oil as a supplement and food 

ingredient only. Consequently, Lucas was terminated in December 2010; the Appellant was not.26  

32. At approximately the same time that ONC decided to focus on the Algal Oil Project, it 

developed a strategy to license the algal organism for food and biofuel (i.e. the regulatory process). 

As a result, the Appellant’s work on the Algal Oil Project slowed. However, the Appellant was 

involved in the strategy for the Algal Oil Project in the Fall of 2010 and it was understood that once 

the regulatory approval was obtained, the Appellant would be responsible for operationalizing the 

new technology.27  

33. During the lull in the Algal Oil Project, in the Fall of 2010, Emond asked the Appellant to 

attend a hearing in Munich with Charles Perez who was then ONC’s Director of Intellectual 

Property. The hearing challenged a patent for the reduction of PCBs in fish oil. ONC was 

unsuccessful in its challenge and, in November 2010, Emond asked the Appellant to lead a project 

within ONC to find a way to reduce PCBs in a manner that did not infringe the patent (“PCB 

Reduction Project”). The Appellant agreed and led the team until on or about May 26, 2011 when 

Emond transferred the lead to Dave Elder, who was the Director of Operations. After May 26th, 

the Appellant – at the request of Emond – continued to support Elder and the remainder of the team 

                                                 
25 MJ Aff at para 259-260, RR, Vol 4, Tab 10, p 180; Trial Judgment at para 347, AR, Tab 1, p 52. 
26 Matthews Cross-Examination, RR, Vol 1, Tab 1 at pp 131, 202, 205-207, 215 and 229-230; 
Email re Algal Fermentation Program, Ex M13 to MJ Aff, RR, Vol 6, Tab 9 at pp 36-39; Orr Cross-
Examination, RR, Vol 3, Tab 1 at p 22.  
27 Matthews Cross-Examination, RR, Vol 1, Tab 1 at pp 173-174. 
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until his resignation on June 24, 2011.28 

34. In Emond’s Affidavit and cross-examination, he described specific activities within ONC that 

the Appellant was involved in during the fall of 2010 and the winter and spring of 2011, 

including:29 

(1) the Appellant’s general involvement, at paragraphs 46-47, 65, and 74; 

(2) the Appellant’s role in the API Initiative, at paragraph 43; 

(3) the Appellant’s role in the PCB Reduction Patent Case, at paragraphs 55 and 65; and 

(4) the Appellant’s role in ONC’s algal oil program, at paragraph 42. 

35. Similarly, Jamieson also provided considerable detail on the activities Matthews was involved 

in, which included: 

(1) the Appellant’s general involvement, at paragraph 38; 

(2) the Appellant’s role in the API Initiative, at paragraphs 136-244; 

(3) the Appellant’s role in the PCB Reduction Patent Case, at paragraphs 245-254; and 

(4) the Appellant’s role in ONC’s algal oil program, at paragraphs 255-327.30 

(vii) Additional Circumstances Surrounding the Appellant’s Departure from ONC 

36. Part of the Appellant’s stated reason for leaving ONC was his belief that if he stayed, he would 

risk having “condoned” what the Hearing Judge found to be a reduction in his workload.31 On this 

basis, the Appellant submits that he “could not have remained” at ONC.32  

37. However, the record shows that the Appellant had several options in the period of May-July 

2011 as summarized in a July 6, 2011 email from Orr to the Appellant:33 

(a) Continue to work on the API project as COO of CFFI’s latest venture, Slanmhor 

Pharmaceuticals. The API discussions had been ongoing for several months, and the 

Appellant was key to this plan. Even after he resigned, correspondence between Orr, 

Jamieson, and ONC’s VP Human Resources, Craig Wilson (“Wilson”) indicates that 

                                                 
28 DE Aff at para 55-60, RR, Vol 3, Tab 5 at p 176; Matthews Cross-Examination, RR, Vol 1, Tab 
1 at pp 173-176, 188, 232-234; Emond Cross-Examination, RR, Vol 3, Tab 2 at pp 87-96; Email 
FW: PCB, Ex I19 to MJ Aff, RR, Vol 5, Tab 31 at p 121. 
29 DE Aff at paras 42-43, 46-47, 55, 65 & 74, RR, Vol 3, Tab 5, at pp 172-174, 176, and 179. 
30 MJ Aff at paras 38 and 136-327, RR, Vol 4, Tab 10 at pp 145, 159-190. 
31 Appellant Factum at para 30; Trial Judgment at para 313, AR, Tab 1 at p 47. 
32 Appellant Factum at para 3. 
33 Email re: Formal proposals, Ex J17 to MJ Aff, Vol 5, Tab 47 at pp 146-148. 
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both Orr and Wilson anticipated the Appellant would ultimately return to work on the 

API project.34  

(b) Work on Slanmhor’s API project as an independent contractor on a two-year contract. 

(c) A shorter-term transition contract for a period of 4 months to support CFFI and Slanhmor 

in developing the new API facility. 

(d) Accept a position with another pharmaceutical company with a strong interest in the 

Appellant’s expertise.  

38. In addition to these four options outlined by Orr, ONC submits that the Appellant could have 

chosen to stay with ONC in the role of VP NET. Although the Appellant resigned and claimed 

constructive dismissal, remaining employed is a valid mitigation strategy.  

39. Here is a timeline of the circumstances surrounding the Appellant’s departure beginning in 

February 2011: 

Date Event 

February 2011 – 

April 2011 

The Appellant was aware that ONC was involved in discussions with DSM 

to sell the company.35 

February 2011 The Appellant was contacted by a recruiting firm.36 

April 2011 - 

June 22, 2011 

The Appellant was involved in discussions with, and was interviewed by, the 

recruitment firm and TASA representatives.37 

Early May 2011 The Appellant continued to negotiate the terms of his employment with 

TASA and travelled to Peru for the first time.38 

May 26, 2011 The Hearing Judge found this was the date on which the Appellant was 

constructively dismissed from employment with ONC.39 

May 27, 2011 Jamieson met with the Appellant, who told Jamieson he wanted to leave.40  

                                                 
34 Email Re: Dave Matthews, Ex J10 to MJ Aff, Vol 5, Tab 42 at p 139-140.  
35 Matthews Cross-Examination, RR, Vol 2, Tab 1 at pp 71-72 & 75-77; Orr Direct Examination, 
RR, Vol 3, Tab 1 at p 11; Exhibits P5 & P11 to MJ Aff, RR, Vol 6, Tabs 26 and 27 at pp 114-116. 
36 Matthews Cross-Examination, RR, Vol 2, Tab 1 at pp 411-419; MJ Aff at paras 54-67, RR, Vol 
4, Tab 10 at pp 149-150; Exhibits H1-H9 to MJ Aff, RR, Vol 5, Tabs 10-18 at pp 63-82. 
37 Ibid. 
38 Ibid. 
39 Trial Judgment at paras 337-344, AR, Tab 1, pp 50-52. 
40 DE Aff at paras 44-46, 49 & 65, RR, Vol 3, Tab 5 at pp 172-173, 175 and 177; MJ Aff at para 
47, 68-69, RR, Vol 4, Tab 10 at pp 148 and 151. 
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Date Event 

May 31, 2011 The Appellant had the first of two meetings with Wilson to discuss his 

concerns. This meeting evolved into the negotiation of an exit package which 

the Appellant suggested should include a payout under the formula in his 

EIA. The Appellant suggested that there was an earlier valuation of ONC by 

CIBC which should be used for this calculation. Wilson told the Appellant 

they would need to discuss a non-compete agreement in exchange for a 

payout, and noted that the Appellant had a strong reaction to the notion of a 

non-compete. The Appellant assured Wilson that he had not had any 

conversations regarding opportunities outside ONC at that point.41 

May 31, 2011 Wilson spoke to Jamieson following the meeting with the Appellant and 

Jamieson provided Wilson with the CIBC valuation.42 

June 10, 2011 The Appellant received a draft offer from TASA.43 

June 16, 2011 Wilson met with the Appellant again, and repeatedly told him that there had 

been no discussions about terminating him. The Appellant expressed interest 

in pursuing an exit package that would provide a nominal payout based on a 

calculation pursuant to his EIA. Wilson again told the Appellant that he 

would be required to sign a non-compete in exchange for any payment. 

Wilson and the Appellant agreed that they would break and get back together 

at a later date to finalize a recommendation that would go to Jamieson and 

the Board.44  

June 20-22, 

2011 

The Appellant continued to negotiate the terms of his employment with 

TASA and travelled to Peru to sign the contract.45 

                                                 
41 C Wilson Notes to File (May 31, 2011), Ex I6 to MJ Aff, RR, Vol 5, Tab 26 at pp 90-108. 
42 MJ Aff at paras 78-82, RR, Vol 4, Tab 10 at pp 152-153. 
43 MJ Aff at paras 54-66, RR, Vol 4, Tab 10 at pp 149-150; Exhibits H1-H9 to MJ Aff, RR, Vol 5, 
Tabs 10-18 at pp 63-82. 
44 MJ Aff at paras 95-98, RR, Vol 4, Tab 10 at pp 154-155; C Wilson Handwritten and Typed 
Notes (June 16, 2011), Ex I18 to MJ Aff, RR, Vol 5, Tab 30 at pp 114-120.  
45 MJ Aff at paras 54-67, RR, Vol 4, Tab 10 at pp 149-150; Exhibits H1-H9 to MJ Aff, RR, Vol 5, 
Tabs 10-18 at pp 63-82.  
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Date Event 

June 22, 2011 The Appellant ultimately accepted employment with TASA, signing off on 

the agreement.46 

June 24, 2011 The Appellant resigned from ONC without concluding the ongoing 

discussions with ONC to finalize an exit package.47 

July 2011 ONC through its Directors Risley and Orr continued to pursue the Appellant 

for the other opportunities (consulting for ONC, COO role on the API project, 

and the external opportunity with another pharmaceutical company.)48 

July 8, 2011 The Appellant’s lawyer provided a consulting agreement to ONC.49 

July 18, 2011 ONC entered into a 4-month consulting agreement with the Appellant.50 

August 1, 2011 The Appellant commenced work with TASA, ONC’s direct competitor.51 

August 11, 2011 ONC learned that the Appellant had filed an application claiming 

constructive dismissal, and that he was working for TASA.52 

June 18, 2012 A Realization Event occurred on or about July 18, 2012 when ONC was sold 

to DSM. Only those who were employed at ONC on July 18, 2012, as well 

as Harris who had negotiated an extension to her eligibility under her EIA, 

received payouts.53  

 
40. The terms of the non-competition agreement discussed between the Appellant and Wilson as 

part of discussions about a payout under the EIA were a matter of negotiation. According to 

Wilson’s notes, which were accepted by the Hearing Judge in their entirety, Wilson informed the 

Appellant that the terms of the non-competition agreement would be discussed with the Appellant 

and would apply specifically to a limited number of competitor companies and types of work.54  

                                                 
46 Ibid. 
47 Exhibits I24, J1-J4, J7-J15 to MJ Aff, RR, Vol 5, Tabs 34-46 at pp. 125-145. 
48 Email re: Formal proposals, Ex J17 to MJ Aff, Vol 5, Tab 47 at pp 146-148. 
49 Email re: Dave and Consulting Agreement, Ex J19 to MJ Aff, RR, Vol 5, Tab 49 at pp 151-156. 
50 Email Re: Dave Matthews, Ex J20 to MJ Aff, RR, Vol 5, Tab 50 at pp 157-159. 
51 Trial Judgment at para 324, AR, Tab 1 at p 48. 
52 Exhibits J23-J24 of MJ Aff, RR, Vol 5, Tabs 52-53 at pp 166-171. 
53 MJ Aff at para 332, RR, Vol 4, Tab 10 at p 191. 
54 C Wilson Notes to File (May 31, 2011), Ex I6 to MJ Aff, RR, Vol 5, Tab 26 at p 107; C Wilson 
Handwritten and Typed Notes (June 16, 2011), Ex I18 to MJ Aff, RR, Vol 5, Tab 30 at p 119. 
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(viii) Decisions of the Courts Below with Respect to Bad Faith  

Hearing Judge Decision  

41. For the purpose of determining credibility in finding constructive dismissal, the Hearing Judge 

found that Emond did not like the Appellant and did what he could to diminish the Appellant’s role 

at ONC, but also found that there was no evidence Emond’s actions were motivated by a desire to 

deprive the Appellant of his participation in the EIA. He further found that there was no evidence 

of a larger conspiracy involving Jamieson and the Board to get rid of the Appellant to deprive him 

of his participation in the EIA.55  

42. The Hearing Judge also found that “the Appellant’s submissions on ONC’s bad faith were 

something of a moving target.”56 In pre-hearing submissions, the Appellant argued that in 2007 

ONC had dangled the prospect of the EIA to induce him to stay, and then four years later with a 

Realization Event “looming”, had constructively dismissed him which deprived him of a 

substantial payout when ONC announced it had been sold in July 2012.57 In post-hearing 

submissions, the Appellant argued that ONC had breached its duty of good faith when Jamieson 

represented to Wilson that the value of the company was $200 million for the purposes of the EIA 

exit negotiation with the Appellant, when the Appellant understood that DSM’s January 2011 offer 

was close to $385 million.58 The Hearing Judge assessed these submissions and found that: 

Had Matthews satisfied me that ONC's conduct was motivated by a desire to deprive 
him of his LTIP entitlement, his claim for punitive damages might have had some 
merit. As I noted earlier, however, there was no evidence to support this allegation. 
As to the claim that Martin Jamieson acted in bad faith when he suggested to Mr. 
Wilson that ONC's value was $200 million, I am not satisfied that Jamieson's 
approach was unreasonable. His explanation as to why he did not consider DSM's 
January 2011 proposed purchase price to reflect the company's value was sound, 
and revealed no evidence of bad faith.59 

 

Decision of the Nova Scotia Court of Appeal 

43. The Majority of the Court of Appeal relied on the Hearing Judge’s finding that there had been 

no attempt to intentionally deprive the Appellant of his participation in the EIA, and echoed the 

                                                 
55 Trial Judgment at para 325, AR, Tab 1 at p 48. 
56 Ibid at para 420. 
57 Ibid.  
58 Ibid at para 421. 
59 Ibid at para 422-423. 
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Hearing Judge’s comment that the case might have been different if ONC had orchestrated the 

Appellant’s termination in order to avoid liability under the EIA.60  

44. The Majority went on to note that the Dissenting Judge’s analysis ignored the Hearing Judge’s 

key finding of fact that neither Emond nor ONC sought to prevent the Appellant recovering under 

the EIA.  

PART II – QUESTIONS IN ISSUE 

45. The Respondent’s positions on the questions in issue are: 

Issue #1:  The Majority of the Court of Appeal is correct that the Appellant was not 

entitled to damages for the EIA according to the principles of employment 

law and contract law. 

Issue #2:  Not awarding damages for the EIA is consistent with this Court’s 

jurisprudence on good faith, including Bhasin.  

Issue #3: The principles of equity do not entitle the Appellant to the EIA (or damages 

for the EIA). 

46. The Appellant has raised a fourth issue with respect to the standard of review of the EIA. ONC 

will address the Appellant’s issue #4 as part of the contractual analysis (Respondent’s Issue #1). 

ONC’s position is that the Court of Appeal properly applied Ledcor in finding that the EIA is a 

standard form contract reviewable on a standard of correctness.  

 

PART III – STATEMENT OF ARGUMENT 

Issue #1: The Majority of the Court of Appeal is Correct that the Appellant was Not Entitled 

to Damages for the EIA According to the Principles of Employment Law and Contract Law 

(A) Self-Determination is Fundamental to the Nature of the Employment Contract  

47. This Court has recognized that work holds a fundamental place in our lives, not only with 

respect to the necessary pursuit of economic ends, but also to one’s sense of identity, dignity, and 

self-respect. 61  

48. Given the importance of employment to personal identity, one of the cornerstones of the 

                                                 
60 Appeal Judgment at para 89, AR, Tab 4 at p 106.  
61 Reference Re Public Service Employee Relations Act (Alta), [1987] 1 SCR 313 at para 95, [1987] 
SCJ No 10. 
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employment relationship is the freedom to engage in a mutually rewarding working relationship of 

one’s choice. In this sense, “freedom of contract” is not simply a buzz phrase that justifies an 

employer imposing its own terms. The concept of personal self-determination is key to both 

employees and employers. No one should be forced to be employed in a particular work situation 

or to employ a person in a particular role because of the highly personal nature of work and 

workplaces. Such an arrangement would offend deeply rooted social values of dignity and 

autonomous personhood. Indeed, the law of tort has long held that personal services in the form of 

labour and talent are not commodities that should be subject to specific performance.62 

49. In short, the law is generally not in favour of compelling an employment relationship. Even in 

a jurisdiction like Nova Scotia which includes the right to reinstatement as a statutory remedy under 

its provincial Labour Standards Code, only the Director of Labour Standards is empowered to 

award such a remedy, and there is caution not to exercise this remedial power where to do so would 

be inappropriate or otherwise harmful.63  

50. It is for this reason that either party to the employer-employee relationship may unilaterally 

resiliate the employment contract at any time, per Gonthier J in Farber v Royal Trust Co.: 

In the context of an indeterminate employment contract, one party can resiliate the 
contract unilaterally. The resiliation is considered a dismissal if it originates with 
the employer and a resignation if it originates with the employee. If an employer 
dismisses an employee without cause, the employer must give the employee 
reasonable notice that the contract is about to be terminated or compensation in lieu 
thereof.64 

51. Likewise, an employee who decides to resign must provide adequate notice, either under the 

applicable employment standards statute or as set out in the employment contract.  

52. Where the employment contract is not expressly terminated by one party giving notice, the 

parties’ actions may also indicate that they are no longer willing or able to be bound by the 

employment contract, which amounts to the constructive termination of the contract.65 When the 

employer makes unilateral substantial changes to the terms or conditions of employment, this 

                                                 
62 Per Lumley v Wagner, as applied by the Supreme Court of Canada in Maritime Employers Assn 
v ILA, Local 273, [1979] 1 SCR 120 at para 26, 89 DLR (3d) 289.  
63 Labour Standards Code, RSNS 1989, c 246, ss 21(3)(c) and 71; as affirmed in Frechette and 
3004601 Nova Scotia Ltd, Re, 2016 NSLB 101 at para 194. 
64 Farber v Royal Trust Co, [1997] 1 SCR 846 at para 23, 145 DLR (4th) 1 [Farber]. 
65 Ibid at para 33. 
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amounts to a constructive dismissal and the employer must provide pay in lieu of notice.66 When 

the employee’s actions indicate either an intention not to be bound by the terms of the employment 

contract or an inability to meet said terms, this leads to dismissal for cause without notice or pay 

in lieu of notice to the employee (for instance in the form of documented progressive discipline or 

performance issues that the employee has been either unable or unwilling to correct).  

53. ONC submits that it is important to continue the development of employment law through this 

lens of self-determination.  

54. For clarity, ONC does not argue that self-determination is a cure or excuse for all alleged 

wrongs that might occur between the parties. ONC recognizes the power dynamics of the 

employment relationship and agrees that, generally speaking, employees are a vulnerable group, 

especially at the point of termination of employment.67  

55. However, there are established remedies available for these wrongs. Where there is a defect in 

the formation of the employment contract itself, the parties have recourse to the contractual 

doctrines of unconscionability, misrepresentation, mistake, and fraud. Where an employee misuses 

confidential information, improperly solicits an employer’s business, or breaches a fiduciary 

obligation, there are causes of action available to the employer. Where an employer dismisses an 

employee without cause and without notice (either expressly or constructively) the employee can 

pursue an award of damages for reasonable common law notice of termination.68 

56. And where an employer acts in bad faith, ONC submits that appropriate remedies are also 

already available, as will be discussed in Issue #2.  

 (B) General Approach to Calculating Damages for Common Law Notice  

57. An action for wrongful dismissal (whether express or constructive) is based on the implied 

obligation in the employment contract to give reasonable notice of an intention to terminate the 

relationship in the absence of just cause.69 This means that the action is for the breach of the implied 

term to give notice and not the termination itself, because as discussed above, self-determination 

is foundational to employment and either party has the right to terminate the contract with proper 

                                                 
66 Ibid at para 24. 
67 Wallace v United Grain Growers Ltd, [1997] 3 SCR 701 at para 95, 152 DLR (4th) 1 [Wallace]. 
68 Farber, supra note 64 at para 24. 
69Keays v Honda Canada Inc, 2008 SCC 39 at para 50 (citing Wallace at para 115), [2008] 2 SCR 
362 [Keays].  
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notice at any time.  

58. When assessing damages for common law notice after the fact as part of a wrongful dismissal 

action, it is important to remember that common law notice is not an entitlement earned as a reward 

for good and valuable service, nor is it conceived as compensation for termination of employment. 

The underlying policy purpose of common law notice is to assist an employee during the transition 

to new employment.70  

59. The general approach to calculating damages for common law notice involves three steps: 

1) Determine the reasonable common law notice period; 

2) Determine the employee’s entitlement to compensation during the common law 

notice period, taking into account any restrictions in the employment contract or any 

ancillary agreement; and 

3) Consider the employee’s duty to mitigate and whether this impacts the actual 

damages awarded. 

1) Determine the reasonable common law notice period 

60. The reasonable common law notice period is based on a contextual analysis of the Bardal 

factors: character of employment, length of employment, the age of the employee, and the 

availability of similar employment having regard to the employee’s experience, training and 

qualifications (as affirmed by this Court in Machtinger).71 This analysis is intended to approximate 

the notice period required for an employee to find comparable employment.72 In the present case, 

the Hearing Judge found the Appellant was entitled to a common law notice period of 15 months; 

this finding was not disturbed by the Court of Appeal.73 

2) Determine the employee’s entitlement to compensation during the common law notice period, 
taking into account any restrictions in the employment contract or any ancillary agreement 

61. The general principle is that unless a contract overcomes the common law, the employee has 

a common law entitlement to damages for all compensation and benefits the employee would have 

been entitled to if the employment had continued through to the end of the common law notice 

                                                 
70 Farber, supra note 64 at para 48.  
71Machtinger v HOJ Industries Ltd, [1992] 1 SCR 986 at para 22, 91 DLR (4th) 491 [Machtinger], 
citing Bardal v Globe & Mail Ltd (1960), 24 DLR (2d) 140 at para 21, 1992 CarswellOnt 892 (Ont 
HC) [Bardal]. 
72 Farber, supra note 64 at para 48. 
73 Trial Judgment at para 368, AR, Tab 1 at p 55.  
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period. This includes all compensation and benefits that are integral to the employee’s 

compensation.  

62. There is no question that salary will be integral to the employee’s compensation, but in order 

to assess other forms of compensation, including incentive-based compensation plans like the EIA, 

we must inquire further. The most comprehensive statements of the law in this area come from 

several recent Ontario Court of Appeal cases: Lin v. Ontario Teachers' Pension Plan Board74, 

Paquette v TeraGo Networks Inc75, and Singer v. Nordstrong Equipment Limited76, the most recent 

of these being Singer. In Singer, the Court assessed the employee’s damages for compensation 

under a bonus plan using the following two-part analysis, restated in the present appeal as: 

i. Was the EIA an integral part of the compensation package, triggering a common law 

entitlement to damages in lieu of the EIA? 

ii. If so, is there any language in the EIA that would restrict common law entitlement to 

damages in lieu of a payout during the notice period?77  

63. ONC has consistently maintained that the EIA was not integral to the Appellant’s 

compensation. Alternatively, if it was integral, the terms of the EIA make it clear that there is no 

common law entitlement to damages for the EIA during the notice period.  

i. The EIA was not Integral to the Appellant’s Compensation 

64. The terms of the EIA make it clear that the EIA was not integral to the Appellant’s 

compensation and that the Appellant had no reasonable expectation that it would be. Although the 

Ontario Court of Appeal did not expand upon the meaning of “integral” in Lin, Paquette, or Singer, 

Paquette relied on the 1988 case of Brock v. Matthews Group Ltd, which is instructive. In that case, 

the Ontario High Court of Justice discussed how a form of incentive-based compensation came to 

be considered integral, noting that the employee was entitled to a bonus payment where the practice 

of paying out bonuses for many years meant that even though the bonus was discretionary, the 

employee was reasonably entitled to expect that he would be paid a bonus and the bonus was 

therefore integral to his compensation.78 ONC submits that an employee’s objectively reasonable 

                                                 
74 Lin v Ontario Teachers’ Pension Plan Board, 2016 ONCA 619 [Lin]. 
75 Paquette v TeraGo Networks Inc., 2016 ONCA 618 [Paquette]. 
76 Singer v Nordstrong Equipment Limited, 2018 ONCA 364 [Singer]. 
77 Ibid at para 21, citing Paquette at paras 30-31. 
78 Brock v Matthews Group Ltd, (1988), [1988] OJ No 370 at para 44, 20 CCEL 110 (Ont HC) 
[Brock], aff'd [1991] OJ No 83 (Ont CA) at paras 6-7. 
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expectations have a role in a court’s assessment of whether a form of compensation is integral.  

65. The EIA expressly stated that it had “no current or future value other than on the date of a 

Realization Event” per Clause 2.05, and that the EIA did not “impose upon ONC any obligation to 

conclude a Realization Event at any time other than within the sole discretion of ONC” per Clause 

4.01.79  

66. Unlike stock options plans which vest over time or other benefits that crystallize on a 

predictable schedule (such as pension contributions, commissions, bonuses, or concrete monthly 

stipends for the use of a company cell phone, car, or housing allowance), payment under the EIA 

was dependent on an unpredictable Realization Event – one which might never occur. It was 

therefore distinguishable from the Appellant’s salary and other benefits that were integral to his 

compensation. 

67. The Hearing Judge likened the EIA to stock options, and found that the case law on stock 

options did not require payments under such plans to be integral.80 In the alternative, if there was 

a requirement that the plan be integral to compensation, he found that this requirement was 

satisfied.81  

68. ONC submits that this was an error of mixed law and fact reviewable for palpable and 

overriding error. “Integral” is analogous to the meaning of the term “vested”. “Integral” is defined 

as “essential to completeness”, while “vested” is defined as “fully and unconditionally guaranteed 

as a legal right, benefit, or privilege”.82 The EIA was never essential to the completeness of the 

Appellant’s compensation, nor was it fully and unconditionally guaranteed. On the contrary, it was 

subject to specific external events involving an unknown potential future third party who might 

make an offer of unknown value.  

69. Furthermore, it is clear from the Appellant’s actions in attempting to negotiate a payment under 

his EIA and his testimony at trial that he understood that the EIA was not integral and he had no 

reasonable expectation of a payment.  

70. The Appellant was also aware another employee had negotiated an arrangement with respect 

                                                 
79 EIA, AR, Tabs 13A and 13B at pp 188-194. 
80 Trial Judgment at para 387, AR, Tab 1 at p 59. 
81 Ibid at para 388. 
82 Merriam-Webster's Collegiate Dictionary, 11th ed, sub verbo “integral” (online: 
https://www.merriam-webster.com/dictionary/integral); Merriam-Webster's Collegiate 
Dictionary, 11th ed, sub verbo “vested” (online: https://www.merriam-
webster.com/dictionary/vested). 

https://www.merriam-webster.com/dictionary/integral
https://www.merriam-webster.com/dictionary/vested
https://www.merriam-webster.com/dictionary/vested
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to the EIA upon her departure from ONC.83 As he stated to Craig Wilson, VP Human Resources, 

who was tasked with the negotiation, he could stay around and “be a pain in the ass” until the 

company sold, or ONC could agree to pay him something based on a calculation under the EIA 

and he would leave.84 He made it clear that he was not interested in severance (presumably because 

he knew he was going to TASA, a circumstance ONC did not learn of until August 2011).85  

71. Although he knew negotiation was the only route to a payout under his EIA, he did not 

complete the negotiations. He initiated discussion regarding a payout on May 31, 2011 and 

continued to engage with ONC management up until June 16, 2011, immediately prior to leaving 

for Peru. However, he did not resume these discussions upon his return as previously agreed. 

Instead, when he returned from Peru on June 24, 2011 having just signed his employment contract 

with TASA on June 22, 2011, he attended the office only to pack up his belongings. He could not 

reach Jamieson, so he informed another HR employee, Paul Empey, that he was resigning and 

left.86 The record is clear that management was caught off guard by the Appellant’s decision and 

continued to engage with him in an attempt to continue the relationship.87  

72. ONC recognizes that it was the Appellant’s prerogative to discontinue the negotiations and 

begin work with a direct competitor if he so wished. This is an important illustration of the principle 

of self-determination in employment. In leaving the negotiating table, the Appellant was fully 

aware that he was losing his participation in any future Realization Event and to any EIA payout 

as part of any severance calculation according to the terms of Clause 2.05.  

ii. Even if the EIA was Integral, the Limiting Language Displaces Any Common Law Entitlement 

73. The analysis could end here: the EIA was not integral to the Appellant’s compensation and as 

such there is no common law entitlement.  

74. However, an assessment of the plan’s limiting language at step 2 of the test in Singer further 

supports that the Appellant was not entitled to damages for the EIA even if it had been integral to 

his compensation.  

75. Per Taggart v Canada Life Assurance Co, the parties to an agreement can bargain for terms 

                                                 
83 Matthews Cross-Examination, RR, Vol 2, Tab 1 at pp 186-196.  
84 C Wilson Notes to File (May 31, 2011), Ex I6 to MJ Aff, RR, Vol 5, Tab 26 at pp 105 and 107. 
85 C Wilson Notes to File (May 31, 2011), Ex I6 to MJ Aff, RR, Vol 5, Tab 26 at pp 91-108. 
86 Email: Dave Matthews, Ex I24 of MJ Aff, RR, Vol 5, Tab 34 at p 125. 
87 Exhibits I24, J1-J4, J7-J11, J13-J15, J17-21, and J23-J25, MJ Aff, RR, Vol 5, Tabs 34-54 at pp 
125-172.  
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that modify common law entitlement, but clear language is required to displace or limit a dismissed 

employee’s common law entitlement to damages for lack of notice.88  

76. Although it did not specifically engage with the question of whether the compensation was 

integral, the Majority of the Court of Appeal properly recognized that the language of the EIA 

displaced the Appellant’s common law entitlement to benefits.89  

77. The Majority of the Court of Appeal found that the EIA was a standard form contract and its 

interpretation was subject to review for correctness. The Majority cited the definition of the 

standard form contract exception set out by Wagner J (as he was then) writing for the Majority of 

this Court in Ledcor Construction Ltd v Northbridge Indemnity Insurance Co: a contract can be 

considered standard form when the contract is put to the receiving party as a take-it-or-leave-it 

proposition as opposed to negotiating the terms, where the contract is not inherently fact-specific 

and so does not reflect the intentions of the parties, and when the interpretation of the contract will 

have precedential value that impacts others bound by identical or similar contractual language.90  

78. Applying these reasons, the Majority considered the fact that the EIA was a standard contract 

which applied to a group of employees and must have the same meaning for all. The Appellant had 

not negotiated the terms of the EIA, and so the Majority found that the surrounding factual matrix 

was of little significance.91  

79. The Court of Appeal also relied on the decision of the Alberta Court of Appeal in Styles v 

Alberta Investment Management Corporation, which is the case most similar to this one, and which 

also applied Ledcor.92 In Styles, the issue was focused narrowly on the matter of the plain wording 

of the entitlement provisions of the company’s Long-Term Incentive Plan (“LTIP”). The Alberta 

Court of Appeal considered the LTIP in view of Ledcor and noted that: 

20  The Long Term Incentive Plan is a "standard form" contractual document. It applies to 
a number of employees, and must have the same meaning for all. These litigants did not 
separately negotiate it, and it does not reflect their subjective "intention" other than on a 
conceptual basis. It is governed by the Ledcor principles, and its interpretation is reviewed 

                                                 
88 Taggart v Canada Life Assurance Company, [2006] OJ No 310 at paras 19-20, 2006 CarswellOnt 
1141 [Taggart]. 
89 Appeal Judgment at para 88, AR, Tab 4 at p 106. 
90 Ledcor Construction Ltd v Northbridge Indemnity Insurance Co, 2016 SCC 37 at paras 27-29, 
38-39, 46 [Ledcor]. 
91 Appeal Judgment at para 56, AR Tab 4 at p 98.  
92 Styles v Alberta Investment Management Corporation, 2017 ABCA 1 [Styles], leave to appeal 
to SCC refused, 37465 (1 June 2017).  
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for correctness. 93 
 
80. In interpreting the LTIP, the Alberta Court of Appeal found that the clear wording of the Styles 

plan displaced any common law entitlement to damages: 

27  Read as a whole, the terms of the Plan and the Participation Agreement make it 
clear that continued employment on the vesting date is a condition precedent to 
entitlement. As the appellant pointed out, the documents say so in no less than six 
places. The Plan states under the scenario "termination without cause" that "All 
vested grants are forfeited as of the Date of Termination of Active Employment . . . 
". The Participation Agreement states that a participant "shall have no rights to any 
particular grants" unless he is employed on the vesting date. This wording is 
inconsistent with any discretion being involved. It is unreasonable to suggest that 
the three words "may be forfeited" override all of the other wording in the Plan and 
the Participation Agreement that emphatically state that bonuses are forfeited when 
employment terminates.  
[…] 
30  Properly interpreted, there was no right to receive a bonus unless the respondent 
was actively employed on the vesting date. There was no discretion involved. 
Whatever the test for review by the courts of the exercise of contractual discretions, 
there was in fact no discretion here to be exercised.94 

81. Comparing the language in the Styles LTIP with the language of ONC’s EIA, the Majority of 

the Nova Scotia Court of Appeal noted that the language was similar in that both plans required 

the participant to be a full-time employee on the date of vesting, and both precluded recovery as 

part of any severance calculation.95 However the Majority concluded that ONC’s language was 

stronger than the language of the Styles LTIP.96 Under the Styles LTIP, the employee’s entitlement 

“may be forfeited upon the Date of Termination of Active Employment”, whereas ONC’s Clause 

2.03 states that the EIA would be of no effect regardless of resignation or termination with or 

without cause, and Clause 2.05 states that the EIA shall not be calculated to have any current or 

future value including in connection with resignation or a calculation of severance.97  

82. Taking into account the foregoing Singer analysis, ONC submits that the Appellant had no 

common law entitlement to damages for the EIA. The Appellant’s damages were therefore limited 

to the loss of his other compensation. 

                                                 
93 Ibid at para 20. 
94 Ibid at paras 27 and 30.  
95 Appeal Judgment at para 84-85, AR Tab 4 at p 105-106.  
96 Appeal Judgment at para 86, AR Tab 4 at p 106.  
97 Appeal Judgment at para 84,86, AR Tab 4 at p 105-106 
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3) Consider the employee’s duty to mitigate and if this impacts the actual damages awarded 

83. The calculation and assessment of wrongful dismissal damages for entitlement to common law 

notice is subject to the employee’s duty to mitigate.98 Given the purpose of common law notice, 

which is to assist an employee during the transition to new employment, where an employee 

replaces his employment and mitigates some or all his damages, courts will assess the appropriate 

common law notice period, calculate the damages, and reduce the award when appropriate based 

on the employee’s successful mitigation.99  

84. Although the Appellant was awarded a remedy of 15 months’ notice, because he left ONC to 

immediately commence work for its direct competitor the Majority of the Court of Appeal found 

that he mitigated his damages and therefore received no monetary award. 

85. In arguing that this is a case of having a “right without a remedy”, the Appellant ignores this 

entire body of case law. He was successful in his constructive dismissal claim and he received the 

appropriate remedy. This is not a situation of a “right without a remedy”, it was simply not his 

choice of remedy. 

Issue #2: Not Awarding Damages for the EIA is Consistent with this Court’s Jurisprudence 

on Good Faith, Including Bhasin 

86. ONC submits that the organizing principle of good faith in contract manifests in many 

principles and doctrines that already apply to employment contracts.100 The doctrines of 

unconscionability, mistake, misrepresentation and fraud are all manifestations of the organizing 

principle articulated in Bhasin. 

87. Employment law is not lacking in either good faith principles or bad faith remedies. The law 

is not wanting, and as this Court has stated in Bhasin, any evolution should be principled and 

consistent with existing doctrines to avoid ad hoc judicial moralism. 

(A) Principles Emerging from Bhasin  

88. Writing for a unanimous Court, Cromwell J. summarized the principles emerging from Bhasin 

as follows: 

(1) There is a general organizing principle of good faith that underlies many facets of 
                                                 
98 Howard Levitt, The Law of Dismissal in Canada, 3rd ed, at Chapter 10 - Mitigation, 10:10 - 
General (Westlaw). 
99 Ibid, at Chapter 10 - Mitigation, 10:30 - Consequences of the Duty to Mitigate (Westlaw).  
100 Bhasin, supra note 2 at para 66. 
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contract law.  
(2) In general, the particular implications of the broad principle for particular cases are 

determined by resorting to the body of doctrine that has developed which gives effect 
to aspects of that principle in particular types of situations and relationships. 

(3) It is appropriate to recognize a new common law duty that applies to all contracts as a 
manifestation of the general organizing principle of good faith: a duty of honest 
performance, which requires the parties to be honest with each other in relation to the 
performance of their contractual obligations.101     

   [emphasis added] 
 

89. In finding that there is an organizing principle of good faith in contract law, this Court 

acknowledged that good faith principles are not new to the body of law in Canada. Good faith 

principles are apparent in certain legal doctrines and relationships that “expressly consider the 

fairness of contractual bargains.”102  

The organizing principle of good faith manifests itself through the existing doctrines 
about the types of situations and relationships in which the law requires, in certain 
respects, honest, candid, forthright or reasonable contractual performance.103  

[emphasis added] 

 

90. Because certain doctrines and relationships have already manifested this organizing principle, 

this Court cautioned that further development of the law should only occur where: 

[…] the existing law is found to be wanting and where the development may occur 
incrementally in a way that is consistent with the structure of the common law of 
contracts and gives due weight to the importance of private ordering and certainty 
in commercial affairs.104  

[emphasis added] 

91. Consideration of good faith principles is already present when bad faith is an issue in courts’ 

analysis of damages in termination cases. This is clear from the evolution of the wrongful dismissal 

case law from Vorvis to Keays, as discussed below. These existing doctrines and principles must 

be taken into account in the further development of the law. 

92. For example, Dunning v Royal Bank,105 a wrongful dismissal case relied on in Wallace, 106 

bears a striking resemblance to the facts in Bhasin. As this Court did in Bhasin, the Court in 

                                                 
101 Ibid at para 93. 
102 Ibid at para 43. 
103 Ibid at para 66. 
104 Ibid. 
105 Dunning v Royal Bank, [1996] OJ No 5078, 1996 CarswellOnt 4093 [Dunning]. 
106 Wallace, supra note 67. 
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Dunning took the employer’s dishonesty regarding whether the contract would continue into 

account in the award. The Court attempted to make the plaintiff whole based on the position he 

would have been in if the employer had been honest about its intentions.107 Although it was not 

expressly recognized as good faith, the essentials of good faith were clearly present in qualifying 

and quantifying the employee’s loss. 

(B) The Analysis for Reconciling the Bhasin Organizing Principle with Existing Doctrine 

93. In Bhasin, this Court affirmed that the approach taken by McLachlin J (as she was then) in 

Peel is the primary guide when reconciling the new organizing principle of good faith with older 

doctrines which have manifested good faith principles in their development.108 Peel attempted a 

similar exercise to the one before the Court in this case – reconciling a new principled analysis 

with existing traditional doctrines of law.  

94. In mediating between the old and new, McLachlin J. advocated a middle road, acknowledging 

the new general principles, but developing the law without replacing the established doctrines.109 

In Peel, this Court identified the “heart” of the doctrine of unjust enrichment – both in the 

traditional approach and the new principled approach and examined the traditional doctrine with a 

view to whether it continues to resonate with the heart of the doctrine, or whether the law was 

found to be wanting and in need of change.110 

95. In both Peel and Bhasin this exercise was performed in a principled way: examining the 

existing body of law against the core principles at the heart of the doctrine. Only after this analysis 

was complete were the facts of the particular case considered.  

96. When applying the principles arising out of Bhasin, this principled analysis will allow courts 

to develop the law with certainty and coherence, which was the aim of the Court in recognizing 

good faith as an organizing principle.111 It protects the development of the law from “ad 

hoc judicial moralism or ‘palm tree’ justice” which would perpetuate a scattershot and piecemeal 

approach to good faith.112 

                                                 
107 Dunning, supra note 105 at paras 55-56, 68, 71-72, and 85. 
108 Bhasin, supra note 2 at para 67-69, citing Peel, supra note 1 at paras 27 and 31.  
109 Peel, supra note 1 at para 27. 
110 Peel, supra note 1 at para 30. 
111 Bhasin, supra note 2 at para 62. 
112 Ibid at para 70. 
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(C) Good Faith is Already Present in Wrongful Dismissal Remedies  

97. The development of remedies in wrongful dismissal claims reflects the development of good 

faith considerations in employment, particularly the development of aggravated and punitive 

damages. 

98. Damages for wrongful dismissal are fundamentally compensatory, except in a case that 

warrants punitive damages which are non-compensatory.113  

99. There are generally two kinds of compensatory damages in wrongful dismissal cases: damages 

for lack of reasonable notice consisting of all concrete compensation and benefits to make the 

employee financially whole for the notice period, and aggravated damages which address 

intangible harms at the point of termination such as mental distress, attacking an employee’s 

reputation, and in some cases intangible harms caused by bad faith.114  

100. Punitive damages are “restricted to advertent wrongful acts that are so malicious and 

outrageous that they are deserving of punishment on their own”.115  

1) Development of Aggravated Damages 

101. Historically, the English common law rule is that damages for wrongful dismissal are 

restricted to the losses suffered as a result of the failure to give notice, and not the actual loss of the 

job or any mental distress the employee might experience as a consequence of the termination of 

employment.116  

102. In Vorvis, this rule was modified slightly, when MacIntyre J. noted the possibility of 

awarding aggravated damages in wrongful dismissal cases when the conduct at issue constituted 

an independent actionable wrong.117 

103.  In Wallace the Majority endorsed a strict interpretation of Vorvis and affirmed that an 

independent actionable wrong was required in order to receive aggravated damages beyond 

damages for the failure to give notice.118 

104. This strict interpretation was subsequently modified by Fidler, a case from the insurance 

                                                 
113 Keays, supra note 69 at paras 60 and 62.  
114 Ibid at paras 50 and 59-60.  
115 Ibid at para 62.  
116 Ibid at para 50. 
117 Ibid at para 52. 
118 Ibid at para 53. 
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context, when the Court concluded that an independently actionable wrong was no longer necessary 

in order to award aggravated damages for intangible harms as a result of breach of contract. Instead, 

the Court found that the appropriate approach was the reasonable foreseeability principle from 

Hadley v Baxendale; this same approach to aggravated damages had been put forward by Wilson 

and L’Heureux-Dubé JJ in dissent in Vorvis.119 

105. Justice Bastarache went on to note that the application of Fidler and the shift to reasonable 

foreseeability “makes it unnecessary to pursue an extended analysis of the scope of any implied 

duty of good faith in the employment contract”.120 

106. Instead, aggravated damages calculated on the basis of reasonable foreseeability address the 

impact of bad faith conduct in the termination of employment:  

We must therefore begin by asking what was contemplated by the parties at the time 
of the formation of the contract, or, as stated in para. 44 of Fidler: "what did the 
contract promise?" The contract of employment is, by its very terms, subject to 
cancellation on notice or subject to payment of damages in lieu of notice without 
regard to the ordinary psychological impact of that decision. At the time the contract 
was formed, there would not ordinarily be contemplation of psychological damage 
resulting from the dismissal since the dismissal is a clear legal possibility. The 
normal distress and hurt feelings resulting from dismissal are not compensable. 
 
Damages resulting from the manner of dismissal must then be available only if they 
result from the circumstances described in Wallace, namely where the employer 
engages in conduct during the course of dismissal that is "unfair or is in bad faith by 
being, for example, untruthful, misleading or unduly insensitive" (para. 98).121 

 
107. Aggravated damages for intangible harms remain fundamentally compensatory in that they 

compensate for the intangible harm caused by the employer’s bad faith conduct.122 Per Iacobucci 

J in Wallace, the effect of the bad faith is central to the assessment of aggravated damages: 

[…] [D]epending upon the circumstances of the individual case, not all acts of bad 
faith or unfair dealing will be equally injurious […]. Furthermore, I do not intend to 
advocate anything akin to an automatic claim for damages under this heading in 
every case of dismissal. In each case, the trial judge must examine the nature of the 

                                                 
119 Ibid at para 54-55; Vorvis v Insurance Corp of British Columbia, [1989] 1 SCR 1085 at para 
44, [1989] SCJ No 46. 
120 Keays, supra note 69 at para 58. 
121 Ibid at paras 56-57. 
122 Ibid at paras 59-60. 
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bad faith conduct and its impact in the circumstances.123 

 
108.  This was affirmed by Bastarache J in Keays, when he described the following approach to 

compensation for intangible harm caused by bad faith: 

[…] Thus, if the employee can prove that the manner of dismissal caused mental 
distress that was in the contemplation of the parties, those damages will be awarded 
not through an arbitrary extension of the notice period, but through an award that 
reflects the actual damages. Examples of conduct in dismissal resulting in 
compensable damages are attacking the employee's reputation by declarations made 
at the time of dismissal, misrepresentation regarding the reason for the decision, or 
dismissal meant to deprive the employee of a pension benefit or other right, 
permanent status for instance (see also the examples in Wallace, at paras. 99-
100).124 

109. The example of aggravated damages for bad faith actions in the intentional deprivation of the 

right to a pension benefit deserves some discussion. On its face, the deprivation of a pension benefit 

is a concrete harm which would be compensated as part of the common law entitlement to 

compensation for lack of notice. It is the bad faith intention to deprive an employee of a right that 

potentially causes intangible harm which is compensable by an award of aggravated damages.  

110. In this way, the development of aggravated damages in the employment context per Wallace 

and Keays addresses precisely the type of harm that was recognized and extended to the 

commercial context in Bhasin.  

111. In the present case, the Appellant does not plead intangible harm that would merit 

compensation by aggravated damages. The effect of the so-called bad faith claimed by the 

Appellant is characterized as a concrete monetary loss that would (if it were integral to the 

Appellant’s compensation) be remedied as part of the Appellant’s common law entitlement to 

compensation for the notice period.  

2) Development of Punitive Damages  

112. Punitive damages also reflect good faith considerations in employment law, albeit with a 

different purpose since they are non-compensatory. Where aggravated damages are for intangible 

harms in the manner of termination, punitive damages address the rare social need to sanction truly 

reprehensible conduct. Per the comments of Binnie J in Whiten v Pilot Insurance Co: 

                                                 
123 Wallace, supra note 67 at para 101.  
124 Keays, supra note 69 at para 59. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997404602&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
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Punitive damages are awarded against a defendant in exceptional cases 
for "malicious, oppressive and high-handed" misconduct that "offends the court's 
sense of decency": Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 
1130 (S.C.C.), at para. 196. The test thus limits the award to misconduct that 
represents a marked departure from ordinary standards of decent behaviour. 
Because their objective is to punish the defendant rather than compensate a plaintiff 
(whose just compensation will already have been assessed), punitive damages 
straddle the frontier between civil law (compensation) and criminal law 
(punishment).125 

113. Per Basatarache J in Keays: 

[…] [T]his Court has stated that punitive damages should "receive the most careful 
consideration and the discretion to award them should be most cautiously exercised" 
(Vorvis, at pp. 1104-5). Courts should only resort to punitive damages in exceptional 
cases (Whiten, at para. 69).126 

114. The Appellant provides graphic examples to probe what remedy is available to an employee 

who is brutalized by an employer.127 One answer is punitive damages. Additional statutory and 

civil routes of recovery are addressed in subsection (D) below. 

(D) Application of the Bhasin Principles in the Employment Law Context 

The Application of the Organizing Principle of Good Faith 

115. This Court acknowledged that both the organizing principle of good faith and the duty of 

honesty in contractual performance have previously manifested in the body of employment law.128 

The question before the Court is whether the existing doctrines should be expanded. 

116. At its core, the organizing principle of good faith requires parties to have regard for the 

legitimate interests of their contracting partners and not seek to undermine those interests in bad 

faith.129 ONC submits that regard for the legitimate interests of the other party is reflected in the 

well-developed doctrines of reasonable notice and the case law on wrongful dismissal remedies, 

including bad faith remedies. The employer’s obligation to give reasonable notice of termination 

or pay in lieu is to compensate an employee reasonably so that they may have an opportunity to 

mitigate damages flowing from the breach of the contract. The employee’s legitimate interest is in 

                                                 
125 Whiten v Pilot Insurance Co., 2002 SCC 18 at para 36, [2002] 1 SCR 595 [Whiten]. 
126 Keays, supra note 65 at para 68. 
127 Appellant Factum at para 7. 
128 Bhasin, supra note 2 at paras 54 and 73. 
129 Ibid at para 65. 
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receiving that reasonable compensation. 

117. As canvassed earlier, there are limits to recovery in assessing wrongful dismissal damages, 

as discussed with respect to the analysis of concrete compensatory damages for the notice period, 

and with respect to aggravated and punitive damages.  

118. These limits on recovery in the established doctrines are consistent with the Bhasin 

organizing principle of good faith and have regard for the other party’s legitimate interests. The 

core aim of this organizing principle is not that parties must give regard to all interests of their 

contracting partners – only their legitimate interests.130 The legitimate interests of the parties in the 

employment context include limits consistent with the employment contract and the reasonable 

expectations of the parties, as well as overarching contractual doctrines such as unconscionability 

and the established approaches to compensatory and non-compensatory remedies. The current state 

of the law allows employees to protect their interests in a without cause bad faith dismissal while 

allowing both parties to operate with a degree of certainty in arranging their affairs.  

119. The Appellant does not meet the requirements of the current doctrines to allow the recovery 

he seeks.  

120. As a result, he asks this court to expand the damages recoverable when an employer is found 

to have acted in bad faith (which was not the case here). Specifically, he asks that concrete damages 

which are excluded from recovery by operation of a contract be paid when an employer has 

breached the duty of honesty in contractual performance.  

121. This proposed expansion is inconsistent with the core principle (“the heart of the doctrine” 

per Peel) of wrongful dismissal damages, which is that they are compensatory. It is also 

inconsistent with the established approach to aggravated damages for bad faith, in that here, the 

Appellant seeks to leverage alleged bad faith to access a concrete remedy he is otherwise prevented 

from receiving according to the terms of the EIA. The remedy the Appellant seeks goes well beyond 

the principled approach to protecting the legitimate interests of the parties in the context of the 

employment relationship. In fact, to provide it would overthrow the reasonable expectations of the 

parties and the clear wording of the EIA in a way that undermines freedom of contract and would 

invite uncertainty. 

122. ONC submits that any damages recoverable for the breach of the duty of honesty in 

contractual performance should remain consistent with the existing doctrines of reasonable notice 

                                                 
130 Ibid. 
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and wrongful dismissal damages. The current limits on recovery of additional concrete damages 

strike the correct balance. The law is not wanting for development.  

The Duty of Honesty in Contractual Performance 

123. The duty of honesty in contractual performance is “a minimum standard of honesty […] a 

reassurance that if the contract does not work out, [the parties] will have a fair opportunity to 

protect their interests.” It does not imply a duty of loyalty and does not “require a party to forego 

advantages flowing from the contract.”131 

124. Bhasin noted that the duty of honesty is already part of good faith requirements in the 

employment context.132 This was affirmed by this Court in Potter.133  

125. Recovery for a breach of the duty of good faith and the corresponding duty of honesty is 

limited to actions relating to the manner of dismissal in the employment law context.134 

126. Limiting recovery to the point of termination is reasonable on two grounds.  

1) Practically speaking, a material instance or material pattern of bad faith indicates that 

the employer no longer intends to be bound by the employment contract, which is a 

method of constructive dismissal recognized by this Court in Potter.135 Prior bad faith 

conduct or a course of conduct that contributed to the manner of termination is already 

remedied under the existing wrongful dismissal damages assessment per Keays. This 

type of retrospective analysis of conduct during the employment relationship is another 

manifestation of the operation of good faith principles in employment, as it was in 

Bhasin in the context of the commercial relationship. 

2) To pull back the curtain to assess the legitimacy of an employer’s decision-making 

during the employment relationship would be an unwieldy precedent, similar to asking 

this Court to adjudicate the legitimacy of the reasons for the termination (a remedy that 

was rejected by the Majority of this Court in Wallace as undermining the importance of 

self-determination in employment contracts).136 

                                                 
131 Bhasin, supra note 2 at para 86. 
132 Ibid at paras 54 and 73. 
133 Potter v New Brunswick Legal Aid Services Commission, 2015 SCC 10, at para 99 [2015] 1 
S.C.R. 500 [Potter]. 
134 Wallace, supra note 67 at para 95; Keays, supra note 69 at para 58.  
135 Potter, supra note 133 at paras 42-43. 
136 Wallace, supra note 67 at para 76.  
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127. Practically speaking from a remedies perspective, the obligation of good faith in termination 

of employment suffices in that it accounts for the course of conduct during employment. To 

“extend” the duty of good faith or the duty of honesty into the employment relationship does not 

add to these remedies except insofar as it creates a risk of double recovery. As discussed, the heart 

of the doctrine of reasonable notice of termination or pay in lieu is compensatory.137 The 

employee’s legitimate interest is in receiving that reasonable compensation. To allow the employee 

to receive an additional remedy for a wrong that has already been considered in the analysis is 

contrary to the heart of the doctrine. This is not an appropriate expansion of the duty of good faith 

or the duty of honesty as they already exist in the employment relationship. 

128. The Bhasin principles are complementary and not additional to the principles articulated in 

Wallace and Keays.  

129. This is not to say that additional remedies do not also exist. In addition to aggravated and 

punitive damages for wrongful dismissal per Wallace and Keays, there are several other routes to 

a remedy when employees are wronged by employers, including but not limited to: human rights, 

employment standards, occupational health and safety, workplace violence, and workers’ 

compensation legislation; the tort of harassment; the tort of intentional infliction of mental distress; 

and the contractual doctrines of unconscionability, mistake, fraud, and misrepresentation. 

(E) How the Lower Courts Applied Good Faith in the Appellant’s Case 

130. ONC submits that the lower courts properly considered good faith principles as articulated 

in Bhasin. The Hearing Judge found that although the Appellant was constructively dismissed, 

neither ONC nor its employee Emond acted in bad faith.138 This finding of fact was not disturbed 

by the Majority of the Court of Appeal.139 Although the Dissenting Judge at the Court of Appeal 

ruminated on Emond’s conduct (often verging on additional fact-finding in doing so, including 

speculations as to the motivations of individuals whose testimony he was not present for) he did 

not expressly overturn the Hearing Judge’s finding. 

131. The Hearing Judge noted in obiter that if he had found that ONC had intentionally deprived 

the Appellant of his EIA, he would have made an award of punitive damages, but this was not 

                                                 
137 Keays, supra note 69 at para 60. 
138 Trial Judgment at para 422-423, AR, Tab 1 at p 66. 
139 Appeal Judgment at para 89, AR, Tab 4 at p 106. 
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warranted based on the evidence.140  

132. Given that there was no finding of bad faith, it is difficult to justify the remedy the Appellant 

seeks. Even if there had been bad faith, it is not clear why bad faith damages should amount to 

payment under the EIA instead of any other compensatory or punitive amount. 

133. The Appellant had a fair opportunity to protect his interests when his employment came to 

an end, per the content of the duty of honesty in contractual performance. The Appellant was told 

by Wilson more than once during the May 31 and June 16, 2011 meetings that there was no 

intention to terminate the Appellant.141 Subsequent to his resignation, the Directors of ONC offered 

the Appellant new employment on the API project. The record shows that during a May 2011 

strategy discussion regarding the Appellant’s potential involvement with API, management was 

cognizant of accommodating the Appellant’s participation in ONC’s EIA. ONC also sought an 

opportunity for employment on his behalf with an unrelated company that did business with 

ONC.142 The evidence shows that ONC was willing to negotiate with the Appellant regarding his 

interest in the EIA. It was the Appellant who walked away from those negotiations. The duty of 

honesty assures a party the opportunity to protect his interests, but it does not guarantee that his 

interests will be protected. 

Issue #3: The Appellant Has No Equitable Entitlement to the EIA 

134. ONC submits that this is not an appropriate case for the exercise of the Court’s equitable 

jurisdiction. Alternatively, if the Court finds an equitable remedy is called for, ONC submits that 

all equities should be considered, including the conduct of the Appellant in: 

• seeking employment with a direct competitor prior to his constructive dismissal; 

• his failure to continue negotiations with ONC regarding his exit; and 

• his decision to work for a direct competitor considering:  

o the purpose of the EIA agreement; 

o the reasonable expectations of the parties; and  

o the other options for mitigation available to the Appellant. 

                                                 
140 Trial Judgment at para 422, AR, Tab 1 at p 66. 
141 C Wilson Notes to File (May 31, 2011), Ex I6 to MJ Aff, RR, Vol 5, Tab 26 at pp 90-108; C 
Wilson Handwritten and Typed Notes (June 16, 2011), Ex I18 to MJ Aff, RR, Vol 5, Tab 30 at pp 
114-120. 
142 Email re: Formal proposals, Ex J17 to MJ Aff, Vol 5, Tab 47 at pp 146-148. 
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(A) “He who seeks equity must do equity” 

135. The Appellant asks the Court to use its equitable jurisdiction to receive payment under a 

contract that was meant to engender loyalty from key employees in order to add value to the 

company and make it more attractive for sale. However, when the Realization Event ultimately 

occurred, the Appellant was already working for a direct competitor. 

136. It is respectfully submitted that this Honorable Court should also consider the fact that the 

Appellant was given a reasonable opportunity to negotiate a payout under the EIA if he agreed to 

specific non-competition provisions.143 Essentially, if the Appellant was willing to continue to 

honour the spirit of the EIA, so was ONC. ONC had no knowledge at the time that the Appellant 

had already been recruited by a direct competitor.144  

(B) The EIA Was Not a Unilateral Contract 

137. Where a contract can reasonably be interpreted to be bilateral, courts will prefer this 

construction.145 The EIA was a bilateral agreement which required complementary action on the 

part of both parties. Both ONC and the Appellant made mutual promises and put pen to paper to 

indicate their acceptance.  

138. The Appellant promised to remain employed at ONC and to contribute value until such time 

as there was a Realization Event despite the fact that his employment might end in conjunction 

with such an event. ONC, in return, promised to share in the profits of the sale with the Appellant 

if he remained employed until the Realization Date. 

139. The EIA was not a reward offered for swimming across a lake where wading into the water 

indicated acceptance. The EIA is better described as ONC stating: “We already pay you to swim 

for us pursuant to our swimming contract, but as a highly valued member of our swim team, we 

would also like to give you the opportunity to participate in reaping the benefits of swimming with 

us if our team is ever acquired by a larger team. This type of acquisition may or may not happen, 

and if it does, we can’t predict when. Therefore, this offer is not integral to your existing 

compensation for swimming with us. Of course, if you get tired part way through the swim and 

wish to retire from swimming, that’s alright. We still appreciate that your swimming talents 

                                                 
143 C Wilson Handwritten and Typed Notes (June 16, 2011), Ex I18 to MJ Aff, RR, Vol 5, Tab 30 
at p 119. 
144 Email: Dave Matthews, Ex I24 of MJ Aff, RR, Vol 5, Tab 34 at p 125. 
145 Dawson v Helicopter Exploration, [1955] SCR 868 at para 25, [1955] 5 DLR 404 [Dawson].  
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contributed to our success and you will still be eligible to benefit from the acquisition of our swim 

team. However, please do not leave our team and/or swim for someone else, as that may affect our 

ability to be acquired by a larger team.”  

140. ONC was not a passive offeror, nor was the offer unconditional.146 The EIA did not change 

the nature of the employment relationship: there was no express or implied promise of continued 

employment, nor did it obligate the Appellant to continue employment with ONC. On the contrary, 

the EIA expressly considered resignation and termination of employment with and without 

cause.147 The Appellant understood the terms at the time of the contract formation and decided to 

change swim teams anyway.148  

 (C) Estoppel Does Not Apply 

141. The Appellant confuses his personal reasons for remaining employed with ONC with reliance 

capable of establishing an estoppel by convention. As explained by this Court in Ryan v Moore, 

estoppel by convention requires more than a bald assumption of fact or law; “estoppel requires 

manifest representation by statement or conduct creating a mutual assumption.”149  

142. At no time did ONC promise or represent by words or actions that it would waive the strict 

legal right to observe all terms of the EIA, including in the event that the Appellant resigned, or his 

employment was terminated prior to a Realization Event. Once again, the Appellant acknowledged 

he understood these terms and it is clear from his attempt to negotiate that he did not expect them 

to be waived.  

143.  In any event, the Hearing Judge along with the Majority of the Court of Appeal agreed that 

there was no bad faith or any intention on the part of ONC to deprive the Appellant of any payment 

he may have otherwise received under the EIA.150 The Appellant’s desire for payment is not 

enough to grant him equitable relief through estoppel. As a result, no equity has arisen.  

144. If an equity has arisen, the Appellant has not discharged his obligation to prove detrimental 

reliance. Detriment arises out of the change in position that the estoppel raiser has undertaken in 

                                                 
146 Ibid at para 22-23. 
147 EIA, AR, Tabs 13A and 13B at pp 188-194. 
148 Trial Judgment at para 67, AR, Tab 1 at p 13. 
149 Ryan v Moore, 2005 SCC 38 at para 59, [2005] 2 SCR 53 [Ryan]. 
150 Trial Judgment at para 422-423, AR, Tab 1 at p 66; Appeal Judgment at para 89, AR, Tab 4 at 
p 106.  
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reliance on the mutual assumption.151 The Appellant alleges that he changed his legal position by 

staying employed with ONC “longer than he would have otherwise” and rejected another job 

offer.152 There is no detriment proven here in relation to the EIA. Had the Appellant left ONC 

earlier, he would have ceased his participation in the EIA earlier.  

(D) Relief from Forfeiture Does Not Apply 

145. The impugned contractual provisions of the EIA are beyond the scope of the penalties 

doctrine. Remaining employed to the realization date was not a term securing the performance or 

some other part of the contract, it was the primary stipulation of the agreement and a condition 

precedent for payment.153 As stated in Snell’s Equity: 

If a sum is payable by B to A in return for A’s performance of an obligation, or A’s 
provision of a particular benefit to B, it cannot be challenged as penal: the courts 
have no general jurisdiction to determine the adequacy of the consideration provided 
by means of A’s performance of the obligation or provision of the benefit.154 

146. The Appellant’s failure to comply with the condition precedent of the EIA prevents him from 

receiving relief under the forfeiture doctrine. As discussed, the EIA is distinguishable from other 

incentive-based agreements in that it was not earned or otherwise vested. It was a payment based 

on an external valuation of the company awarded to key employees who remained to the end.  

147. In Lin, for example, the restrictions on receiving the benefit on the payment date were meant 

to secure performance of the other terms of the contract, namely exceptional individual 

performance, to that date. The benefit was otherwise calculable in that it typically comprised 

approximately 60% of Lin’s annual compensation.155  

148. In contrast, the EIA’s restriction on receiving the benefit was the primary stipulation of the 

agreement. The EIA had no current or future value until the Realization Event occurred. 

149. This is not a case of an honest mistake or technical breach of an agreement that results in a 

loss.156 The Appellant understood the terms of the EIA and was aware that, whether he resigned or 

                                                 
151 Ryan, supra note 149 at paras 67-69. 
152 Appellant Factum at paras 23 and 29. 
153 Clark Auto Body Ltd. v. Integra Custom Collision Ltd, 2007 BCCA 24, 277 DLR (4th) 201. 
154 John McGhee QC, Snell’s Equity, 33rd ed (London: Sweet & Maxwell, 2015) at §13-0007 
[Snell’s Equity]. 
155 Lin, supra note 74 at para 58. 
156PDM Entertainment v Three Pines Creations Inc, 2015 ONCA 488 at para 66, as cited at para 
116 of the Appellant’s Factum. 
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was terminated, he had not fulfilled the condition precedent of the EIA. Without fulfilling the 

condition precedent of the EIA, the Respondent submits that the Appellant had nothing to forfeit 

when his employment ended prior to a Realization Event. As such, he is not entitled to relief.  

(E) Unjust Enrichment Does Not Apply 

150. The Appellant has suffered no deprivation. Under the terms of the EIA, payment was never 

in the Appellant’s hands and was not a benefit that accrued to him.157  

151. First, the purpose of the EIA was to incentivize retention of talent and industry knowledge. 

It was not a guarantee of continued employment, or a bar in any way to an employee choosing to 

leave ONC under any circumstances; in other words it did not change the nature of the relationship. 

The EIA was established as a mechanism to incentivize retention of key members of the executive 

management team and reward employees who continued their employment with ONC up to the 

point of a Realization Event.158 Retention was critical for two reasons: first, to retain the talent 

required to grow ONC in value, and second, to ensure as much as possible that key talent would 

not choose to leave ONC to join a competitor and enrich that competitor by their experience. 

152. For the purpose of the EIA, there is a significant difference between a retired employee and 

a former employee who has taken new employment with a competitor. This is why retirees were 

deemed to be employees per Clause 2.04 of the EIA, but Clause 2.05 specifically stated that the 

EIA had no current or future value as part of the employee’s compensation in connection with the 

employees resignation or in any severance calculation upon termination of employment.159 A 

retired employee has contributed to ONC up to the point of retirement and left active employment 

without subsequently employing the value of their contributions elsewhere in the market. The effect 

is that ONC has retained the exclusive value of the employee’s contributions. The same cannot be 

said of a former employee who has taken new employment with a competitor. This also explains 

why ONC retained absolute discretion to determine whether an employee was retired from ONC: 

to ensure an employee was retired for the purpose of the contract (although this discretion did not 

come into play in this case). 

153. Second, and contrary to the Appellant’s submissions, the calculation of payments under the 

EIA in the event of a Realization Event was entirely individual; in other words, no other EIA 

                                                 
157 Moore v Sweet, 2018 SCC 52 at paras 43 and 50 [Moore]. 
158 EIA, AR, Tabs 13A and 13B at pp 188-194. 
159 Clauses 2.04 and 2.05, EIA, AR, Tabs 13A and 13B at pp 188-194. 
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participants benefitted from a larger payout than if the Appellant had remained with ONC until the 

Realization Event.160 For participating employees who remained with ONC until the date of a 

Realization Event, EIA payouts were calculated according to the following fixed formula in Clause 

2.02:  

Amount Payable = (Growth Value x Participation Percentage) + Current Basis 
Payment, Where Growth Value = Realization Value - Current Basis Value.161 

154. Participation Percentage, Current Basis Value, and Current Basis Payment were fixed 

according to the terms of the individual EIAs. This was standard among the employees who were 

offered the opportunity to participate in ONC’s EIA plan. The only variable that had the potential 

to impact a participant’s payout was the Realization Value at the time of the Realization Event. As 

such, each individual participant’s EIA formula was completely independent from the others.  

155. Third, the structure of the EIA is distinguishable from other benefits and incentive-based 

compensation. There are many cases on benefits compensation and incentive-based compensation 

during the common law notice period which tend to fall into several familiar categories: pension 

benefits, participation in group health benefits plans, ancillary benefits such as a company car, a 

housing allowance, or other use of goods or services, and incentive-based benefits including 

commissions, bonuses, and stock options plans.  

156. These cases are instructive with respect to the general application of the law of contracts (as 

discussed in Issue #1) but the EIA is distinguishable from these established categories. The EIA 

was expressly drafted such that it had no current or future value until the date of the Realization 

Event. Unlike shares and options, no value was entered in treasury to account for the EIA and no 

equity vested over time. Unlike pensions and group health benefits, there were no regular premiums 

or regular contributions. Unlike other tangible benefits such as a rate of commission, annual bonus 

schedule, a company car, or a housing allowance, there was no concrete value such that the EIA 

was integral to the Appellant’s regular compensation. 

157. However, if there has been an enrichment and a corresponding deprivation, there exists in 

this case a juristic reason for ONC to retain the benefit. ONC is justified in retaining the benefit 

under the clear provisions of the EIA supported by the reasonable expectations of the parties.162 

                                                 
160 Appellant Factum at para 63. 
161 Clause 1.01 and 2.02, EIA, AR, Tabs 13A and 13B at pp 188-194.  
162 Moore, supra note 157 at paras 41 and 57. 
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“Unjust enrichment is fundamentally concerned with reversing transfers of benefits that occur 

without any legal or equitable basis.”163 [Emphasis added] 

158. Neither ONC nor the other EIA participants were unjustly enriched by the Appellant not 

receiving a payment. 

(F) General Equitable Relief 

159. Should this Honorable Court decide to exercise its equitable jurisdiction, whether through 

estoppel, unilateral contract, relief from forfeiture, unjust enrichment or the Court’s general 

equitable jurisdiction, ONC submits that if the Appellant seeks equity, he must do equity himself: 

There are, however, other examples in equity where the enforcement of B’s right, 
or the granting of relief to B, has been made conditional upon performance of some 
duty by B, or on B’s recognition of the same basic principles that justify relief for B 
also require that the relief be limited to protect B. The point here is that the condition 
on B’s relief is not based simply on a general moral sense of what B ought to do, 
but is rather closely linked to the very reasons for which B seeks that relief.164  

160. Before equity will intervene to enforce the EIA, the Appellant must first perform equity by 

fulfilling his primary obligations under the agreement in exchange for that promise. To grant the 

Appellant relief without requiring he fulfill the condition precedent of the EIA would be to use 

equity to redesign the contractual relationship and override failed negotiations. This is not the role 

of equity.165 

161. Equity is meant to be used as a shield, not a sword. 166 The Appellant seeks to use equity as 

a sword to obtain what he does not have and did not reasonably pursue in continuing to negotiate 

his exit. When the principles of the doctrines and all equities are considered, this is not the proper 

case for the equitable intervention of the Court. 

 

PART IV – SUBMISSIONS CONCERNING COSTS 

162. ONC submits that it is entitled to costs at all levels of court pursuant to section 47 of the 

Supreme Court Act.  

163. Costs in the lower court have yet to be determined. When the parties appeared before the 

                                                 
163 Ibid at para 55. 
164 Snell’s Equity, supra note 154 at §5-009. 
165 Pruder v Big Island Quarries Inc, 2017 ONSC 2714 at para 84. 
166 Ibid. 



- 40 -

Nova Scotia Court of Appeal, they were awaiting a decision in the lower court and therefore the

Court of Appeal ordered any costs paid by ONC as a result of the decision of the lower court

returned. The Court of Appeal did not award costs to either party.

PART V — ORDERS SOUGHT

164. ONC requests that the appeal be dismissed, and that the decision of the Nova Scotia Court of

A eal be upheld in the result, with costs throughout.

WHICH IS RESPECTFULLY SUBMITTED THIS 24th DAY of June, 2019.

N cy F. Barteaux, Q.C.
• Mary B. Rolf

Barteaux Durnford
1701 Hollis Street, Suite L106
Halifax, NS B3J 3M8
Counsel for the Respondent, Ocean Nutrition Canada Limited
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