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PART I – OVERVIEW AND STATEMENT OF FACTS 

I. Overview 
 

1. When employers in Canada: 

• breach the requirements for good faith and honesty in contractual performance  

• what is the effective remedy?  

According to the majority judgment of the Court of Appeal below, there is no remedy. But a 

right with no remedy is no right at all: 

If a man has a right, he must, it has been observed, "have a means to vindicate and 
maintain it, … indeed, it is a vain thing to imagine a right without a remedy, for 
want of right and want of remedy are reciprocal"…1 

2. After 14 years with Ocean Nutrition Canada Limited (“Ocean”), David Matthews 

(“Matthews”), a key employee responsible for much of the company’s success, was subjected to 

a relentless course of dishonest, bad faith behaviour designed to drive him out. 

3. Matthews wanted to remain with Ocean, and to obtain the benefit of his Long Term 

Incentive Plan (“LTIP”), specifically intended to both induce him to stay and compensate him 

for past accomplishments.2 His direct boss, Daniel Emond (“Emond”) prevented that. Matthews 

was ostracized, deprived of meaningful work, and lied to by Emond, who also (to conceal what 

he was doing) lied to other executives about Matthews’ future with the company. All the courts 

below agreed:  

• Emond’s conduct resulted in Matthews’ constructive dismissal, and 

• Matthews could not have remained. 

4. Ocean argued, despite its breach of its duty to perform Matthews’ employment and LTIP 

contracts honestly and in good faith (as but for Ocean’s malicious, bad faith conduct, Matthews 

would have remained and received his LTIP), it can rely on clauses to exclude damages arising 

                                                           
1 Holt, Chief Justice, in Ashby v White (1703), 1 Sm. L.C., 13th ed., p. 253, as cited in Broom's 
Legal Maxims, 10th ed. (London: Sweet & Maxwell, 1939) at 118, as cited in Allen v College of 
Dental Surgeons (British Columbia), 2007 BCCA 75 at para. 36. 
2 Matthews v Ocean Nutrition Canada Ltd., 2017 NSSC 16 [Leblanc Decision] at para. 66, 
Appellant’s Record (“AR”) Tab 1. 
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from the forfeiture of Matthews’ LTIP during his notice period. The majority of the Court of 

Appeal agreed.  

5. The majority of the Court of Appeal critically erred by: 

• Failing to even contemplate this Honourable Court’s decision in Bhasin v 

Hrynew3, let alone its particular application to vulnerable employees. The 

majority failed to recognize that the deliberate actions by Ocean in pushing 

Matthews out were contrary to good faith and honesty in contractual performance 

and warrant the requisite remedy;  

• Failing to recognize that, aside from Bhasin, what Matthews is suing for are 

damages, not the Long Term Incentive Plan (“LTIP”) itself, such that 

exclusionary clauses are irrelevant; and, in the alternative, that the wording of this 

LTIP would be insufficient to deprive him of entitlement; 

• Failing to apply its equitable jurisdiction and determine whether, in the further 

alternative, Matthews was entitled to equitable relief and Ocean is estopped from 

its non-payment, particularly based upon Matthews’ partial performance, and   

• Applying a standard of correctness and therefore failing to give proper deference 

to the findings of Leblanc J. 

6. In the majority’s decision:  

• there are no consequences to Ocean’s breach of its duty to perform its contracts in 

good faith and honestly 

• salary awarded for the constructive dismissal would be the only remedy 

regardless of the good or bad faith of Ocean. 

7. The consequence of the Court’s decision is this: if an employee is entitled to a benefit 

during the notice period and the employer viciously abuses that employee (for example, serially 

sexually assaulting her) so that she has no choice but to leave before the benefit accrues, the 

employee would lose that benefit – unless the abuser’s very purpose in assaulting her was to 

                                                           
3 Bhasin v Hrynew, 2014 SCC 71 [Bhasin]. 
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deprive her of that benefit (rather than for sexual pleasure, sadistic tendencies, etc.). A 

hyperbolic but genuine example.  

8. The majority judgment would permit: 

• an employer to treat employees so abysmally that they had no choice but to resign  

• then deprive them of remuneration they had, in part, already earned and would 

have been paid during the notice period.  

Is this the public policy courts in Canada should permit?  

9. Scanlan J.A., in a strongly-worded dissent, flat-out disagreed with the majority: why 

shouldn’t an employer be held responsible for the consequences of their breaches of good faith 

and duty of honest contractual performance? Shouldn’t there be consequences when an employer 

acts with egregious dishonesty in performing the contract? Should the employee suffer damages 

as a result? 

10. As Scanlan J.A. stated in this case:4   

… Some might say that as judges we are not entitled to consider the morality of 
the result. To that I say that a result that is morally unconscionable is usually 
legally indefensible....  
 

11. In assessing the parties' expectations Scanlan J.A. noted:5  

The evidence supports the hearing judge's determination that Emond lied to 
Matthews, he lied to his superiors, and he lied to the hearing judge … He lied and 
deceived about his long-term efforts to minimize Matthews' role in Ocean…. 
… 
I do not accept that the parties intended to agree that a rogue manager such as 
Emond could engineer the dismissal of a valued long-term employee through a 
series of lies, deceit and manipulation so as to result in that employee not being 
entitled to share in the value he was so essential in creating. There was an 
implied agreement that the LTIP and the employment contract would be 
performed with honesty and integrity. 
 

12. The majority decision holds that freedom of contract supercedes equity and the doctrine 

of honest performance plays no part in protecting employees whom Courts have recognized and 

                                                           
4 Matthews v Ocean Nutrition Canada Ltd., 2018 NSCA 44, dissenting decision [Dissenting 
Decision] at para. 146, AR Tab 4. 
5 Dissenting Decision, at paras. 126, 148, AR Tab 4. Emphasis added. 
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provided protection as a vulnerable class.6 No meaningful (or any) remedy exists for employers 

breaching the duty of honesty in contractual performance and hounding an employee out of their 

employment. There is a stark and fundamental unfairness in this position that impoverishes the 

Bhasin duties per this Honourable Court. 

13. Implicit in the separate LTIP contract is the obligation not to act in bad faith so as to 

deprive employees of the benefit of that contract. Ocean breached that obligation; it may not 

have acted in bad faith for the specific purpose of depriving Matthews of the LTIP, but that is 

immaterial. Its bad faith action deprived Matthews of the benefit of that contract. Put simply: 

•  having provided Matthews an LTIP contract,  

• Ocean could not act in bad faith so as to frustrate his right to exercise it. 

14. You cannot give, then take away – but isn’t that exactly what Ocean did here? 

II. Facts 
 
A. Background: Constructive dismissal and bad faith 

 
15. Ocean is a corporation that manufactures omega-3 fish oil for commercial sale with 

production plants in Nova Scotia, Wisconsin, and Peru.7 

16. Matthews is a chemist who had been in the omega-3 industry for decades; he began with 

Ocean’s predecessor as Operations Manager and eventually became its Vice President of New 

and Emerging Technologies.8  

17. Matthews was responsible for developing the technology and process that gave Ocean its 

competitive edge.9 Robert Orr, whom Leblanc J. found was “an impressive witness… a reliable 

and truthful witness”10 testified: 

                                                           
6 See Wallace v United Grain Growers Ltd., [1997] 3 S.C.R. 701 at paras. 93-95 [Wallace]; 
Bhasin, supra at para. 44. 
7 Matthews v Ocean Nutrition Canada Ltd., 2018 NSCA 44, majority decision [Majority 
Decision] at para. 5, AR Tab 4.  
8 Majority Decision at paras. 10-12, AR Tab 4. 
9 Leblanc Decision at para. 7, AR Tab 1. 
10 Leblanc Decision at para. 280, AR Tab 1. 
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…there's no question in my mind that, you know, ONC would not be – would not 
have become the company that it became that ultimately is now, you know, a key 
part of the nutrition business of DSM without Dave Matthews' contributions.  
… 
… We subsequently bought a plant up in Mulgrave … He oversaw the renovation 
of that plant, more than a half a dozen renovations, and built basically what 
became a world leading technology. None of that could have happened without 
Dave Matthews.11 

18. Using this technology allowed the company to grow over a 100-fold: from four 

employees when Matthews had joined in 1997 to over 400 when he was terminated in 2012.12 

19. In June 2007, Ocean hired Emond as COO.13 Matthews then reported directly to 

Emond.14  

20. Despite Matthews’ expertise and value (and Matthews’ support for Emond’s candidacy 

for the COO position),15 Emond did not like him.16  

21. In September 2007, Ocean implemented an LTIP, triggered by any “realization event,” 

for senior management.17  

22. The LTIP was intended to be both an incentive and a retention tool.18 It was provided to 

Matthews explicitly both to retain him and reward him for past contributions.19  

23. Ocean’s goals in providing Matthews an LTIP succeeded. He did not wish to leave 

because of the LTIP20 and he stayed longer than he would have otherwise in reliance on it.21  

24. Under the LTIP, two percent of the value of Ocean on the sale or public offering in 

excess of 100 million dollars would be distributed amongst a limited pool of Ocean executives.22  

                                                           
11 Transcript of Examination of Robert Orr dated November 4, 2015 [“Orr Transcript”] p. 607 
line 2- p 608 line 7, AR Tab 12. 
12 Leblanc Decision at paras. 5-7, AR Tab 1. 
13 Ibid.  at para. 294, AR Tab 1. 
14 Ibid.  at para. 294, AR Tab 1. 
15 Ibid.  at para. 54, AR Tab 1. 
16 Ibid.  at para. 294, AR Tab 1.  
17 Ibid.  at paras. 58-61, AR Tab 1. 
18 Majority Decision at para. 14, AR Tab 4; Leblanc Decision at para. 60, AR Tab 1. 
19 Leblanc Decision at para. 66, AR Tab 1. 
20 Dissenting Decision at para. 130, AR Tab 4. 
21 Leblanc Decision at paras. 295, 388, AR Tab 1. 
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25. Matthews had earned the largest payout.23   

26. But Matthews had not anticipated Emond’s determination to drive him out. By October 

2007, Emond had removed a portion of Matthews’ responsibilities and passed them to another 

employee, Paul Empey (“Empey”),24 reducing the number of employees reporting to Matthews’ 

from seventy to seven.25 

27. Emond embarked on a years-long campaign against Matthews, including:26  

• excluding Matthews from major initiatives within his domain;27  

• advising Empey that Matthews would “not be around much longer,” and that 

Empey would run all operations at Ocean rather than Matthews.28 Emond lied to 

Robert Orr (“Orr”), the then-CEO, about this when confronted;29 

• avoiding dealing with Matthews even when it would have been in Ocean’s best 

interests.30 As Orr testified:31 

I can remember one specific example where we were having real 
challenges with some product quality… and there was a number of weeks 
went by where we were unable to resolve this problem. When I… met 
with Mr. Emond about it, I asked him if he had consulted David Matthews 
about it, to which he said "no" … and I instructed him specifically to go 
and talk to David … and basically within 24 to 48 hours, the problem was 
resolved. … this was kind of symptomatic of the kind of behaviour which 
I spoke to Mr. Emond about on a number of occasions about his 
unwillingness to engage with what I felt was an industry leading 
resource… 
 

                                                                                                                                                                                           
22 Ibid. at para. 61, AR Tab 1. 
23 Ibid. at para. 61, AR Tab 1. 
24 Ibid. at para. 70, AR Tab 1. 
25 Ibid. at para. 72, AR Tab 1. 
26 Majority Decision at para. 32, AR Tab 4. 
27 Leblanc Decision at paras. 74-75, 78-79 AR Tab 1. 
28 Ibid. at para. 80, AR Tab 1. 
29 Ibid. at para. 82, AR Tab 1; Orr Transcript, p. 588 line 7 – p. 589 line 3, AR Tab 12. 
30 Leblanc Decision at para. 317, AR Tab 1. 
31 Orr Transcript at p. 594 lines 3-19, AR Tab 12. 
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• excluding Matthews from the Peru facility’s grand opening. Emond assigned 

Empey the task of getting the Peru facility running, but it was significantly behind 

schedule. Orr dispatched Matthews to fix it. Under Matthews’ direction, the work 

was completed before the original deadline.32 Emond then excluded Matthews 

from the formal opening until Orr intervened;33 

• going behind Matthews’ back to try to remove Technical Services from reporting 

to Matthews, and lying about it when confronted by Matthews and Orr;34 

• refusing to answer Matthews’ phone calls when Matthews attempted to speak to 

Emond about a fire at a plant. This caused Matthews to tender his resignation. He 

only agreed to stay when provided significant new duties and a July 10, 2009 

commitment from Emond stating “I am truly committed improving [sic] our 

communication, I will include you more, being more open and honest with you on 

all matters…;”35  

• in October 2010, Royal DSM N.V. (“DSM”), a potential purchaser of Ocean, 

began its due diligence.36 Matthews was excluded from the sale, which would 

have constituted a realization event under the LTIP.37 When Matthews inquired, 

Emond lied, claiming there was no potential sale:  

349      Several weeks later, Matthews' suspicion that ONC was in talks 
with DSM was confirmed… His offer to assist was rebuffed, with Emond 
denying that due diligence was even taking place. A reasonable employee 
in Matthews' position would recognize that he was being excluded from 
the takeover process, thereby hindering his ability to secure employment 
with the purchaser in the event that a sale took place...;38 

                                                           
32 Leblanc Decision at para. 86, AR Tab 1. 
33 Ibid. at para. 87, AR Tab 1. 
34 Ibid. at para. 91, AR Tab 1. 
35 Leblanc Decision at paras. 93-107, 114, 300, AR Tab 1; Majority Decision at para. 32, AR 
Tab 4; July 10, 2009 letter from Emond to Matthews AR Tab 14A. 
36 Leblanc Decision at para. 305, AR Tab 1. 
37 Leblanc Decision at para. 305, AR Tab 1; Majority Decision at paras. 32, 59, AR Tab 4. 
38 Leblanc Decision at para. 349, AR Tab 1. Emphasis added.  
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• in or around December 2010, Emond recommended to the Board that Matthews’ 

department be dissolved and Matthews terminated;39 

• Matthews confronted Emond in February 2011 with rumors he was going to be 

terminated and of Emond’s recommendation to fire him. Emond falsely told 

Matthews he was unaware of Ocean’s plans for him. He “had no qualms about 

leaving Matthews in a state of anxiety about his future.”40 As Leblanc J. found, 

“neither [Martin] Jamieson [the new CEO] or Emond was particularly concerned 

about where Matthews was going to end up….;”41 

• as Matthews (and Orr) became increasingly ostracized, Matthews informed 

Emond that he was lacking work to perform. Emond offered no options.42 

28. All judges agreed that Ocean “pursued a course of conduct that demonstrated an intention 

to no longer be bound by the employment contract.”43 

29. Despite Emond’s animosity, Matthews: 

• maintained his intention to remain with Ocean through the sale event to 

specifically obtain his LTIP, valued at $1,086,893, and  

• rejected another offer accordingly.44  

He stayed with Ocean in reliance on the LTIP.  

30. Emond ultimately restricted Matthews’ duties to the point where he only had one to two 

hours of work per day.45 Despite being aware that a sale of Ocean was in the works,46 rather than 

taking the risk that he would be deemed to have ‘condoned’ the changes, in June 2011 Matthews 

was forced into claiming constructive dismissal.  
                                                           
39 Ibid. at para. 182, AR Tab 1. 
40 Ibid. at paras. 317, 351, AR Tab 1. 
41 Ibid. at para. 317, AR Tab 1. 
42 Ibid. at para. 310, AR Tab 1. 
43 Majority Decision at para. 39, AR Tab 4. 
44 Dissenting Decision at paras. 125, 129, 137, 205, AR Tab 4; Majority Decision at para. 55, AR 
Tab 4. 
45 Majority Decision at paras. 32, 35, AR Tab 4. 
46 Leblanc Decision at paras. 170-171, 191, AR Tab 1. 
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31. Ocean sold to DSM in 2012 for over half a billion dollars – the very sale that Emond had 

lied to Matthews about. Matthews had been key to creating that worth:47 

…According to Orr, there would have been little or no value in ONC without 
Matthews' work in the early days of the company, and the LTIP was long 
overdue. He noted that, "[e]veryone who has gotten any value created out of ONC 
in large part owes that in some measure to David.” 

… 

…I find that without Matthews and his innovative fractional distillation 
process, ONC would never have become the company DSM purchased in 
2012 for an enterprise value of $540 million. His involvement in the company 
was critical to ONC's success. 

32. Despite having invented the very process that made Ocean into over a half-billion dollar 

company, Matthews did not share in the profits of the sale.48 As Scanlan J.A. held: 

For all the promises made … to David Matthews … that he would be looked after 
and share in the proceeds of any sale of Ocean if he stuck with the company, he 
has been left to fend for himself. He had to move his family to another continent 
so he can work. 

 
The shareholders, including those who made promises that he would be 
looked after, have divided up over half a billion dollars that may not have 
even existed but for Dave Matthews' contributions and loyalty to Ocean. 
From a moral perspective that result is hard to digest. 49 

B.  The Decisions Below 

33. On January 30, 2017, Leblanc J. found Matthews had been constructively dismissed.50 

He found the LTIP was “integral to [Matthews’] compensation,”51 that the plan failed to remove 

his right to payout of the LTIP, distinguishing Kieran v Ingram Micro Inc.52 as being applicable 

                                                           
47 Ibid. at paras. 66, 291, AR Tab 1. 
48 Ibid. at para. 1, AR Tab 1. 
49 Dissenting Decision at paras. 144, 145, AR Tab 4. Emphasis added.  
50 Majority Decision at para. 35, AR Tab 4. 
51 Leblanc Decision at para. 388, AR Tab 1. 
52 [2004] O.J. No. 3118, 132 A.C.W.S. (3d) 706 [Kieran]; Leblanc Decision at paras. 397-398, 
AR Tab 1. 
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only to stock option cases53 and that, but for the constructive dismissal, Matthews would have 

been an employee at the time of the realization event.54  

34. Leblanc J. held punitive damages were not appropriate because Matthews had not proven 

that Ocean’s conduct was “motivated by a desire to deprive him of his LTIP entitlement”.55  

35. Ocean appealed.  

36. Farrar J.A., writing for the majority:  

• accepted Leblanc J.’s findings,  

• including that Matthews was credible,  

• that Emond’s evidence was “self-serving and deceitful,” 56   

• and that Emond enacted a “campaign to push [Matthews] out of operations and 

minimize [his] influence…”57  

The majority agreed that Matthews had been constructively dismissed and upheld the 15-month 

notice period.  

37. However, the majority decided it would evaluate Leblanc J.’s decision on the correctness 

standard and provided no deference to his findings on the LTIP contract.   

38. The majority went on to hold that as Emond did not act for the specific purpose of 

depriving Matthews of his LTIP entitlement, Emond and Ocean’s bad faith actions would not 

affect Ocean’s ability to rely on the exclusionary clause in the LTIP.58 

39. Scanlan J.A. provided a detailed dissent regarding the LTIP:59 

…At ¶61, my colleague says he is of the view that the terms of the LTIP preclude 
Matthews' recovery under that plan, saying the plan required that Matthews be 

                                                           
53 Leblanc Decision at para. 375, AR Tab 1. 
54 Ibid. at paras. 397-399, AR Tab 1. 
55 Ibid. at para. 422 AR Tab 1. 
56 Majority Decision at para. 28, AR Tab 4. 
57 Ibid. at para. 32, AR Tab 4. 
58 Majority Decision at paras. 62-63, AR Tab 4. 
59 Dissenting Decision at paras. 160, 161, 167, AR Tab 4. Emphasis added. 



11 
 

employed with Ocean at the time of the realization event. I am convinced that it is 
wrong to end the analysis at that point. 

 
Matthews was constructively dismissed… through a prolonged and deliberate 
crusade…As I will explain … there were two contracts in play…: one was the 
LTIP; and, the other was the employment contract itself. I am satisfied that both 
contracts include … an implied duty of trust, honesty and good faith. 
… 
I cannot envision Ocean or the LTIP contract having anticipated that a rogue 
employee… would, based on a series of lies and deceit, engineer the unlawful 
dismissal of Matthews. I say this because the LTIP was an agreement aimed at 
engendering loyalty and ongoing commitment of the employee to the 
company. Ocean would not have expected to gain the loyalty of key employees 
had they inserted or even hinted that a rogue manager could engineer their 
dismissal, preventing the employee from collecting on the LTIP. 
 

40. Scanlan J.A. concluded that both parties as per Bhasin had reasonable expectations of 

good faith and honesty in signing the LTIP.60  

41. Although the majority decision attacks the dissent (as the dissent does the majority) the 

majority’s criticism at paras. 114-121 misapprehends Scanlan J.A.’s analysis, which was based 

on the Bhasin requirement to perform (a) both the LTIP and (b) the underlying employment 

contract honestly and in evaluating the damages that flowed from Matthews’ dismissal :61 

Justice Cromwell in Bhasin suggests that a party to a contract is entitled to 
assume that the contract will be performed honestly. Neither party should be 
able to rely upon lies, deceit and manipulation to deny the other side of the 
benefits of the contractual relationship even if that was not the primary goal 
of the party acting dishonestly. The hearing judge did not find that Ocean acted 
to intentionally deny Matthews' entitlement to the LTIP benefits, but my 
colleague says a consequence of Emond's action, which resulted in Matthews 
leaving, was the loss of the LTIP benefits. I am satisfied Emond's actions are the 
type of dishonesty contemplated in Bhasin, and Ocean should be held liable 
for damages sustained by Matthews as a result of Emond's dishonesty. 
… 
The dismissal, as engineered by Emond, is not a termination as contemplated in 
the LTIP nor in accordance with the law of employment contracts. Neither 
contract referred to management being able to lie and deceive within the context 
of the employment relationship and directly or indirectly profiting…. 

                                                           
60 Ibid. at para. 166, AR Tab 4. 
61 Ibid. at paras. 167, 171, 173, 175, 183-186, AR Tab 4. Emphasis added.  
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… 
The terms of the LTIP go to great lengths to close the door to any employee 
who is not in the active employment of Ocean at the time of a realization 
event. However, there was nothing in the LTIP Agreement which suggests 
either side intended it to be a parasitic arrangement. …the agreement was a 
symbiotic arrangement predicated upon the parties working in a long-term 
arrangement to the mutual benefit of both.… 
… 
There is a second path to recovery for Matthews. This path is through the 
employment contract, which I suggest would include an implied term of honesty 
as part of the prohibition against unlawful dismissal without notice... 

… 

Even if clauses 2.03, 2.04 and 2.05 of the LTIP were sufficient to prevent 
Matthew from recovering under the LTIP, the LTIP serves as a means to 
measure the damages for the unlawful dismissal… 
 
The LTIP contract was one that the employer presented to Matthews and other 
key employees. … it was intended to foster loyalty and commitment. ...in order to 
collect Matthews had to be employed at Ocean and that it could not be used as a 
basis upon which to calculate severance. Severance and damages are distinct 
legal concepts. The court is here calculating damages consequent to the unlawful 
dismissal, not severance. In terms of wrongful dismissal the court is dealing with 
the issue of damages in an effort to make the aggrieved party whole again. 
 

42. Simply put: if Matthews was a party to an LTIP contract to compensate him for his past 

service and to induce him to stay, why should Ocean be permitted to frustrate his ability to 

exercise it?  

PART II – QUESTIONS IN ISSUE 

43. The following questions are in issue on this appeal: 
 
Issue #1:  Did the majority err in failing to provide a remedy on the basis of 

breach of the organizing principle of good faith and duty of honesty in 
contractual performance?  

Does Bhasin require a remedy to Ocean’s violation of their duty of good 
faith in driving Matthews out of the company? What is the remedy for the 
bad faith behaviour? 
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Issue #2:  Did the appeal court err in treating Matthews as suing for the LTIP, 
rather than for damages?  

Is it even possible for parties to contract out of the accrued entitlements 
for the period of notice in a lawsuit for damages? In the alternative, was 
the wording clear enough to deprive Matthews of his entitlement? 

Issue #3: Whether equity would entitle Matthews to the LTIP?  

Should the purported removal of Matthews’ LTIP have led to relief from 
forfeiture? Is Ocean estopped from denying Matthews the benefit of the 
LTIP particularly after he had begun to perform pursuant to its terms? 

Issue #4:   What standard of review is applicable under the circumstances? 

 

PART III – STATEMENT OF ARGUMENT 

I. The Court of Appeal erred fundamentally in refusing to even consider Bhasin 
 
44. The Court of Appeal erred in failing to recognize that this was not a simple termination – 

and thereby failing to even consider Bhasin.  

45. As the below courts all accepted, Matthews was actively pushed through the deliberate 

(and dishonest) actions taken by Emond. Emond engaged in a “campaign to push Matthews out 

of operations and minimize his influence at [Ocean]”.62 He was successful. There were no valid 

business reasons to push Matthews out; Emond simply disliked him.63  

46. It is important to remember constructive dismissal, although a fundamental breach of the 

agreement between the parties, does not require the employer to have acted dishonestly or in bad 

faith.64 If the impact of the particular bad faith drives the employee out, it should lead, as here, to 

the remedies set out below.   

A. There was a breach of the Bhasin duty and organizing principle in this case 

47. This Honourable Court has recognized in Bhasin that parties to a contract have a duty to 

ensure that the contract is performed in line with the organizing principle of good faith and the 

duty of honest performance:65  

                                                           
62 Leblanc J. Decision at para. 296, AR Tab 1. 
63 Leblanc J. Decision at para. 294, AR Tab 1. 
64 Farber v Royal Trust Co., [1996] S.C.J. No. 118, [1997] 1 S.C.R. 846 (SCC) at paras. 27, 33.  
65 Bhasin, supra, at paras. 1, 33, 63, 66, 73. Emphasis added. 
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1…. Does Canadian common law impose a duty on parties to perform their 
contractual obligations honestly? And, if so, did either of the respondents breach 
that duty? I would answer both questions in the affirmative. Finding that there is a 
duty to perform contracts honestly will make the law more certain, more just and 
more in tune with reasonable commercial expectations. It will also bring a 
measure of justice to the appellant, Mr. Bhasin, who was misled and lost the value 
of his business as a result. 

… 

33 … it is time to take two incremental steps …to make the common law less 
unsettled and piecemeal, more coherent and more just. The first step is to 
acknowledge that good faith contractual performance is a general organizing 
principle of the common law of contract which underpins and informs the 
various rules in which the common law, in various situations and types of 
relationships, recognizes obligations of good faith contractual performance. 
The second is to recognize, as a further manifestation of this organizing 
principle of good faith, that there is a common law duty which applies to all 
contracts to act honestly in the performance of contractual obligations. 

… 
63      The first step is to recognize that there is an organizing principle of good 
faith that underlies and manifests itself in various more specific doctrines 
governing contractual performance. That organizing principle is simply that 
parties generally must perform their contractual duties honestly and 
reasonably and not capriciously or arbitrarily. 
… 
66      This organizing principle of good faith manifests itself through the existing 
doctrines about the types of situations and relationships in which the law requires, 
in certain respects, honest, candid, forthright or reasonable contractual 
performance. ....  
… 
73      … I would hold that there is a general duty of honesty in contractual 
performance. This means simply that parties must not lie or otherwise 
knowingly mislead each other about matters directly linked to the 
performance of the contract. This does not impose a duty of loyalty or of 
disclosure or require a party to forego advantages flowing from the contract; it is a 
simple requirement not to lie or mislead the other party about one's 
contractual performance. Recognizing a duty of honest performance flowing 
directly from the common law organizing principle of good faith is a modest, 
incremental step. The requirement to act honestly is one of the most widely 
recognized aspects of the organizing principle of good faith… 
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48. It is important to note that even pre-Bhasin, this Honourable Court recognized that the 

employment relationship called for good faith requirements in termination.66 Bhasin has now 

called for a general organizing principle of good faith and a duty of honesty that applies to the 

entire performance of the contract.  

49. In Bhasin, Bhasin and Hrynew were enrolment directors for Can-Am who were rivals and 

competitors. Can-Am ultimately decided against renewing Bhasin’s dealership agreement, 67 but 

in the process was dishonest to Bhasin:   

• Can-Am “repeatedly misled Mr. Bhasin” by stating that Hrynew, who Can-Am  

appointed as it’s provincial trading officer, was required to keep information that 

he learned (about competitors’ businesses) confidential; 68 

• Can-Am “responded equivocally when Mr. Bhasin asked in August 2000 whether 

the merger [whereby it was going to force Bhasin to work for Hrynew] was a 

‘done deal’”. This was despite the plans for a merger having been formulated a 

substantial amount of time beforehand:69 

Can-Am was considering a significant reorganization of its activities in 
Alberta; by June of that year, it sent an organizational chart to the 
Commission showing that Mr. Bhasin's agency was to be merged under 
Mr. Hrynew's. But it had said nothing of this to Mr. Bhasin. …"However, 
it was not dealing honestly with [Mr.] Bhasin about the realities of the 
situation as [it] saw them"…70;  

• This dishonest action meant that Can-Am breached the organizing principle and 

duty of honesty in the performance of the agreement between itself and Bhasin 

and thus breached that agreement.71 

50. Note the factual parallels to Bhasin in this case: 

• Emond “went behind Matthews’ back” in trying to change a reporting structure. 

and “[w]hen confronted about this in front of Orr, Emond lied…”72;  
                                                           
66 Keays v Honda Canada Inc., 2008 SCC 39 [Keays] at paras. 57-58. 
67 Bhasin at para. 2. 
68 Bhasin at para. 12. 
69 Bhasin at paras. 11-12. 
70 Bhasin at para. 99. Emphasis added.  
71 Bhasin at para. 103. 
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• Emond’s lies were believed by other executives, who in turn developed 

“significant animosity” towards Matthews73;   

• He recommended that Matthews’ branch be disbanded and that there would be no 

place for Matthews in the organization, but then lied to Matthews that there were 

no plans to terminate him and he was unaware of Ocean’s plans for Matthews.74 

He said this despite being “engaged in a course of conduct aimed at pushing 

Matthews out of operations and minimizing his influence and participation in the 

company”75;  

• As the majority found, “Emond had no qualms about leaving Matthews in a state 

of anxiety about his future;”76 as Scanlan J.A. put it, “[a]ccording to the findings 

of the hearing judge, Emond lied to the respondent, lied to Ocean management 

and lied to the court about what he did in relation to Matthews.”77 

51.  Ocean clearly failed to “perform [its] contractual duties honestly and reasonably and not 

capriciously or arbitrarily.”78 It also failed to perform the contract in good faith: Emond, on 

behalf of Ocean, lied to Matthews, misled him regarding his current employment and the future 

of his employment and, as above, “engaged in a course of conduct aimed at pushing Matthews 

out of operations and minimizing his influence and participation in the company.”79  

52. This is directly akin to what occurred in Bhasin; the only difference is that rather than a 

commercial contract between two parties, this case is dealing with employment, which this 

Honourable Court has recognized requires more protection for vulnerable employees.   

53. The very purpose set out in Bhasin was to make the law more just and more in line with 

reasonable commercial expectations.80 The result in this case as set out by the majority of the 

                                                                                                                                                                                           
72 Majority Decision at para. 32, AR Tab 4. 
73 Leblanc Decision at paras. 286-287, AR Tab 1. 
74 Majority Decision at para. 32, AR Tab 4. 
75 Majority Decision at para. 40, AR Tab 4. 
76 Ibid. at para. 32, AR Tab 4. 
77 Dissenting Decision at para. 124, AR Tab 4. 
78 Bhasin, supra, at para. 63. 
79 Leblanc Decision at para. 347, AR Tab 1; Majority Decision para. 40, AR Tab 4. 
80 Bhasin, supra, at para. 1. 
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Court of Appeal – that an employer can repeatedly lie and mislead an employee while acting 

deliberately to force him out and yet suffer no consequences for that behaviour – cannot, based 

on this Honourable Court’s decision in Bhasin, be in line with reasonable commercial 

expectations?  

B. The majority below erred in failing to consider Bhasin  

54. Farrar J.A., writing for the majority, applied only Kieran v Ingram Micro. Inc.81 and 

Styles v Alberta Investment Management Corp.,82 and did not ever refer to Bhasin (nor, as set 

out below, did Farrar J.A. consider or refer to a host of other relevant cases83). This was an error.  

55. In Styles, the Alberta Court of Appeal’s finding was only that the wording of the bonus 

contract and the mere fact of a termination did not constitute a breach of Bhasin.84 That is not 

this case: as set out above, there are significant instances of dishonesty in Ocean’s performance 

of the employment contract herein.  

56. Perhaps the majority reasoning is that there was no need to look at the Bhasin duty of 

good faith when there is an (allegedly) clear exclusionary clause? But this is antithetical to the 

jurisprudence for three reasons: 

• as set out below, one of the possible remedies for breach of Bhasin duties is a bar 

or estoppel on the employer relying on any said exclusionary clauses, no matter 

how clear the clauses may be. 

• if one party performs the contract dishonestly, as here, and, as a result, the other 

party suffers damages, Bhasin makes it clear that those damages are compensable. 

• if the majority is correct, there was and should be no difference in outcome 

between Matthews and Mr. Styles even though the employer in Matthews, but not 

Styles, acted dishonestly in the performance of the contract and specifically aimed 

to drive out the employee – i.e., it breached the duties and requirements set out in 

Bhasin. Each employer could rely upon the exclusionary clauses in the LTIP 
                                                           
81 Supra.  
82 2017 ABCA 1 [Styles]. 
83 Including but not limited to, as set out below, Paquette v TeraGo Networks Inc., 2016 ONCA 
618 [Paquette] and Lin v Ontario Teachers Pension Plan, 2016 ONCA 619 [Lin]. 
84 Styles, supra at paras. 10-13, 41, 51.  
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agreements despite one engaging in pervasive bad faith. That bad faith would 

have no impact on the result, contrary to Bhasin.   

57. It was only Scanlan J.A. that properly considered Bhasin despite the exclusionary clause. 

This case turned on circumstances unaddressed in the prior cases, i.e. the egregious bad faith 

actions that led to Matthews' constructive dismissal and deprivation of LTIP damages:85 

My colleague says the hearing judge was wrong to distinguish Kieran.  …  The 
majority decision here… fails to take into account the unique aspect of the present 
case.  This case is an exception in that the dismissal was engineered over a period 
of years by a rogue manager.  The dismissal was the result of a series of lies and 
deception.  The court must not condone the avoidance of contractual 
obligations that are founded on such a lack of integrity.  On that basis alone, 
this case should be distinguished from Kieran. The same can be said of 
Styles... 
 

58. As a result of the breach, Scanlan J.A. would have awarded Matthews damages in the 

amount of his LTIP entitlements. This was the proper approach, and as set out below, there are 

two different paths of remedies that would properly lead to this outcome.  

59. The Court of Appeal erred in holding that despite Emond and Ocean’s behaviour, no 

remedy should be granted – effectively making the Bhasin duties and organization principles a 

right without a remedy.  To be clear, the majority did recognize that a bad faith breach might 

result in remedies, but then unnecessarily – and wrongly – seemingly restricted that back to a 

pre-Bhasin view of employment law: that the only damages available would be specifically for 

bad faith in terminating Matthews specifically for the purpose of depriving him of the LTIP. It’s 

not ‘back to the future’, it’s ‘back to the past’. 

60. But implicit in the LTIP contract, and all contracts, per Bhasin, is the obligation in 

carrying out the contract not to act dishonestly and in bad faith so as to deprive the employee of 

the benefit. The majority ignored this. This is not a request for this Honourable Court to create 

remedies out of wholly new cloth, but simply to correct the record that the duty of honesty and 

the organizing principle of bad faith, per Bhasin, exists throughout the entire performance of a 

contract, not just at its termination, per Wallace and Keays.86   

61. Besides being in line with Bhasin, this recognizes: 
                                                           
85 Dissenting Decision at para. 207, AR Tab 4. Emphasis added.  
86 Supra.  
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• it is difficult to prove the purpose of bad faith conduct and whether the conduct is 

specifically aimed at depriving an individual of a specific entitlement; and 

• the practical and policy impact: if an employee has been sexually harassed to the 

point she has no choice but to claim constructive dismissal and leave before a 

bonus comes due, but the harassment was not for the purpose of depriving her of a 

bonus, she should not be in a different – and worse – position than someone who 

is specifically harassed for the purposes of depriving him of the bonus.  

62. The majority’s approach would mean that an employer would be free with impunity to 

actively work to make an employee’s life miserable, to ostracize them and deprive them of 

meaningful work, to be dishonest with them and actively conceal plans (and lie to the employee 

when asked) as long as (i) it was not based on a human rights ground, and (ii) the actual 

termination was not marred by further bad faith actions. This would negate the incremental steps 

this Honourable Court specifically found should be made. It cannot be the outcome that this 

Honourable Court intended in deciding Bhasin, can it?  

C. Remedies for the breach of Bhasin 

63. There are two possible remedies that could be granted for Ocean’s breach of Bhasin: 

• As in Bhasin, damages for what would have occurred ‘but for’ the dishonesty 

and bad faith. This is the classic Hadley v Baxendale remedy.87 As Scanlan J.A. 

and the application judge found, but for the conduct of Emond, Matthews would 

have maintained his employment and collected his LTIP. As in Bhasin, that is 

what should have occurred, rather than the value of the LTIP (and Matthews’ hard 

work over more than a decade) being expropriated and turned over to the other 

Ocean executives, who then benefitted, as Hrynew did, from the smaller LTIP 

pool. 

• That the employer is estopped from relying on exclusionary clauses in contracts 

that it failed to perform in an honest, good faith manner. Employment agreements 

and the LTIP contract are predicated on the implied duty that both parties will 

perform their duties in an honest, good faith manner. The breach of that promise 
                                                           
87 Hadley v Baxendale (1854), 9 Exch. 341 (Eng. Ex. Div.) cited in Keays, supra, at paras. 54-55. 
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and duty would estop the employer from relying on the exclusion clauses in their 

favour. 

64. The first remedy, obviously, is the most apt and appropriate.  

65. Respecting the first remedy, damages are meant to place the individual in the position 

they would have been but for the problematic conduct. In Bhasin, this meant that this 

Honourable Court awarded Bhasin the predicted value of his business, had he been able to retain 

it, rather than having to turn the business over to Hrynew.88 The breach from Can-Am lead this 

Honourable Court to find the following with regards to damages:89 

I have concluded that Can-Am's breach of contract consisted of its failure to be 
honest with Mr. Bhasin about its contractual performance and, in particular, with 
respect to its settled intentions with respect to renewal. It is therefore liable for 
damages calculated on the basis of what Mr. Bhasin's economic position would 
have been had Can-Am fulfilled that duty. … 
 
… These findings, in my view, permit us to assess damages on the basis that if 
Can-Am had performed the contract honestly, Mr. Bhasin would have been able 
to retain the value of his business rather than see it, in effect, expropriated and 
turned over to Mr. Hrynew. 
 

66. The Courts below accepted that Matthews intended to remain with Ocean and was forced 

out by Emond. Leblanc J. found specifically that in February 2011, “Matthews told Emond that 

he did not want to be part of any restructuring, and wanted to stay with the company so that he 

could realize on his LTIP.”90 If Ocean had performed the contract honestly and in good faith, 

Matthews would have received the value of the LTIP – value that he created and grew for the 

company. It is a particularly egregious result that Matthews’ LTIP proceeds were distributed to 

Emond and other executives.  

67.  Based on this Honourable Court’s decision in Bhasin, the applicable remedy for Ocean’s 

conduct would be damages for the loss of the LTIP he would have received but for the bad faith 

conduct. There was an obligation to not act in bad faith or dishonestly so as to deprive of the 

                                                           
88 Bhasin at paras. 108-109. 
89 Bhasin at paras. 108-109. 
90 Leblanc J. Decision at para. 194, AR Tab 1. 
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opportunity of that LTIP contract. Ocean breached that. But for Ocean’s actions, Matthews 

would have received the LTIP sum.  

68. Significant deference should also have been given to Leblanc J.’s findings regarding 

damages; the majority’s failure to recognize that deference was warranted led them to err.  

69. In the alternative, the second remedy should apply: should this Honourable Court 

determine that the Bhasin remedy should not be followed, Ocean should be barred from relying 

on any sort of exclusionary clause to limit damages.  

70. In their 2018 decision in Mohamed v Information Systems Architects Inc., the Ont. C.A. 

dealt with an employee, Mohamed, who accepted a fixed term contract; that contract included a 

clause that the contract could be terminated without any notice whatsoever. However, the 

employer acted in bad faith, terminating Mohamed based on a prior criminal record although the 

employer had been explicitly advised of that record prior to hiring. Based on Bhasin, the Court 

held the employer could not rely on the exclusionary clauses after acting in bad faith:91 

Although he was willing to accept that his engagement could be terminated 
with no payment when the appellant deemed it to be in its best interests to do so, 
the respondent expected, as he was entitled to do, that the appellant would 
only exercise its rights under the termination clause in good faith. When that 
did not occur, the respondent was entitled to damages. Although the contract 
does not provide for what damages would flow from a failure to terminate in good 
faith, based on the specific terms and circumstances of this contract, it is 
reasonable to infer that the parties intended that if the power to terminate was not 
exercised in good faith, then damages for breach would be based on the wages 
owed for the remaining term of the agreement, without a duty to mitigate. 

71. A similar result should occur in this case: there is no room for an employer to rely on 

exclusionary clauses regarding entitlements upon termination when the employer violated the 

Bhasin duties and failed to act in good faith for the express purpose of driving Matthews from 

his employment.  

72. Ocean has previously asserted that Leblanc J. rejected any finding that Ocean had 

performed its contracts in bad faith or dishonestly, citing Leblanc J.’s decision not to award 

punitive damages. However, it is important to note that Leblanc J. restricted that finding to 

                                                           
91 Mohamed v Information Systems Architects Inc., 2018 ONCA 428 at para. 29. Emphasis 
added. 
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whether Ocean’s conduct was specifically motivated by a desire to deprive Matthews of his 

LTIP:92 

Had Matthews satisfied me that ONC’s conduct was motivated by a desire to 
deprive him of his LTIP entitlement, his claim for punitive damages might have 
had some merit. As I noted earlier, however, there is no evidence to support this 
allegation.   

73. Rather than as Ocean asserted, Leblanc J. found and the majority accepted that Ocean, 

through Emond, was consistently dishonest in dealing with Matthew’s employment, engaged in a 

“campaign to push Matthews out of operations and minimize his influence”, and there was no 

legitimate reason to reduce Matthews’ responsibilities so dramatically that he had to resign.93 

74. Punitive damages, entitlement to which being what Leblanc J. was considering in the 

above quotation, would also not be an appropriate or adequate remedy for the breaches of 

Bhasin.  

75. The purpose of punitive damages is different, as is its calculation and quantum: punitive 

damages are the amount required to punish the wrongdoer rather than to compensate Matthews 

for his loss.94   

II. The Court of Appeal erred: the proper question is the amount of damages owed 
 
A. The majority failed to consider damages, rather than an award of the LTIP itself 
 

76. The majority below held as follows: 
 
62      The hearing judge… suggests that Matthews had a common law right to 
damages for the loss of the payout he would have received under the Long Term 
Incentive Plan unless the agreement limits this right. With respect, the hearing 
judge starts off on the wrong premise. 
 
63      The hearing judge confuses an employee's common law right to reasonable 
notice, with the employee's ability to recover damages arising under an incentive 
plan. The ability of Matthews to receive damages under the Long Term Incentive 

                                                           
92 Leblanc Decision at para. 422, AR Tab 1. Emphasis added.  
93 Ibid.  at paras. 296, 342, AR Tab 1. 
94 Vorvis v Insurance Corp. of British Columbia, [1989] 1 S.C.R. 1085 at para. 16; Whiten v Pilot 
Insurance Co., 2002 SCC 18 at para. 36; Wallace v United Grain Growers Ltd., [1997] 3 S.C.R. 
701, 74 A.C.W.S. (3d) 788 at para. 79. 
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Plan is clearly governed by the words of the agreement. It is not a situation where 
the employer is seeking to limit the amounts that an individual would be entitled 
to at common law, but rather, whether the employee qualifies pursuant to the 
terms of the agreement. 
 

77. The majority misdirected itself and asked the wrong question: at issue is not whether 

Matthews is entitled to the LTIP, but rather what damages he is entitled to for the failure of 

Ocean to provide him with appropriate notice.  

78. The importance of the notice period cannot be understated: unlike certain categories of 

Canadian employees, Matthews cannot sue for reinstatement. As this Honourable Court has 

repeatedly recognized, consequences of loss of employment are devastating; failure to give 

proper notice is a failure to give the employee the required time working that is meant to ease 

that blow. When notice is not given, an employee’s only option is to sue for the damages for the 

things they lost (including all wages and benefits, from health benefits and bonuses to gym 

memberships and parking allowances) during the time period set by the reasonable notice period.  

79. If Matthews was suing for the LTIP then Ocean would be able to rely on the wording of 

the LTIP. But Matthews is not doing so. Since the lawsuit is not for the benefit in question but 

for damages, exclusionary language, such as the language present in this case, is irrelevant. 

80. This principle regarding damages is clearly set out in the British Columbia caselaw that 

derives from WIC v Iacobucci.95   

81. Iacobucci was a participant in two stock option plans. Over two months post-Iacobucci’s 

termination (but during his notice period), WIC provided all non-terminated employees with 

immediate vesting of their shares. Despite a clause in the stock plans stating he would only 

receive shares that vested within two months of termination, the Court allowed him the vesting 

of all his shares.   

82. This is because Iacobucci’s right was to notice, not stock options. The damages flow 

from being deprived of the right to work through the notice period:96 

In this case, the parties seem to have agreed that reasonable notice … would have 
been 18 months…for benefit purposes, the plaintiff retained his status as an 

                                                           
95 Iacobucci v WIC Radio Ltd., 1999 BCCA 753 [WIC]. 
96 Ibid., at paras. 19, 24. Emphasis added.  
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employee throughout the period of salary continuance, during which, as 
already stated, all future options were made available for immediate 
acceptance. … 

…. 

Applying the foregoing to the facts of this case… the plaintiff was entitled to 
recover damages equivalent to the benefits he would have received if he had 
remained as an employee until the expiration of a period of reasonable 
notice. It makes no difference… that he cannot require WIC Western to 
accept his attempted exercise of future options. The value of such a right is a 
part of the measure of the damages he is entitled to recover ...  

 
83. It is also clearly set out by Scanlan J.A.:97 

…I am satisfied the monies Matthews would have been entitled to had he been 
employed by Ocean at the time of the sale to DSM are recoverable as damages 
under the employment contract. … [T]he LTIP is simply the means by which to 
measure the damages resulting from the unlawful dismissal. 

… 

… Severance and damages are distinct legal concepts. The court is here 
calculating damages consequent to the unlawful dismissal, not severance. In 
terms of wrongful dismissal the court is dealing with the issue of damages in 
an effort to make the aggrieved party whole again. 

… 

… Matthews' losses, by the time of the application were easily calculable by 
reference to the LTIP. To put it more succinctly, even if the LTIP could not 
be used to calculate severance, it is available to calculate damages as the 
hearing judge did in this case. 
 

84. Assessing damages for the wrongfully dismissed employee starts with notice and 

includes damages for all entitlements that would have been obtained during continued 

employment for that time period. This has been applied in B.C. cases following WIC 98 

including: 

• The B.C. C.A. case of Gillies v Goldman Sachs Canada Inc.99 An IPO occurred 

after Gillies’ termination. Despite exclusionary language requiring ‘active 

employment’ for participation, the Court held that Gillies would presumptively be 
                                                           
97 Paras. 156, 186, 202, AR Tab 4. Emphasis added.  
98 See also Pakozdi v B&B Heavy Civil Construction Ltd., 2018 BCCA 23 at para. 57. 
99 2001 BCCA 683 [Gillies]. 
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entitled to participate in the IPO as long as it occurred during the notice period 

and it could not be determined that Gillies would be deprived of that benefit.100 

Again, this was because the entitlement of a terminated employee is to notice; 

if the employee was not provided notice, the damages are determined by the 

losses engendered as a result of not continuing employment.  

• The B.C. C.A. case of Martell v Ewos Canada Ltd.101 The employer created an 

incentive bonus program after Martell was terminated with a clause that no 

vesting would occur if the employee was terminated. The Court nevertheless 

determined: 102 

… the employer cannot thus benefit from having wrongfully 
dismissed the plaintiff. The correct course is that the plaintiff will be 
entitled to benefits which he would have had a right to claim, had he 
been employed. 

• In Haff v Valeant Pharmaceuticals International Inc.,103 despite a clause that 

required her to remain employed to receive incentive payments, the Court 

awarded Ms. Haff the payments because the “principle underlying damages for 

wrongful termination… requires the court to consider what an employee 

would have earned had she continued to be employed until the end of the 

appropriate notice period.”104  

85. This is also in line with the well-established caselaw stemming from Hadley v Baxendale 

(also used in Keays105): an employee should seek what damages are reasonably foreseeable from 

the breach, rather than suing for the benefit itself. 

86. Although problematically implemented, the Ont. C.A. in Paquette v TeraGo Networks 

Inc.106 recognized a wrongful dismissal decision is based on damages, not entitlement to the 

actual benefit or bonus:107  
                                                           
100 Ibid.  at paras. 10-12, 25. 
101 2005 BCCA 554 [Martell]. 
102 Ibid.  at paras. 26-27. Emphasis added.  
103 2013 BCSC 1720 [Haff]. 
104 Ibid.  at paras. 79-81. Emphasis added.  
105 Hadley v Baxendale (1854), 9 Exch. 341 (Eng. Ex. Div.) cited in Keays, supra, at paras. 54, 
55. 
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The basic principle in awarding damages for wrongful dismissal is that the 
terminated employee is entitled to compensation for all losses arising from the 
employer's breach of contract in failing to give proper notice. The damages 
award should place the employee in the same financial position he or she 
would have been in had such notice been given: Sylvester v. British Columbia, 
[1997] 2 S.C.R. 315 (S.C.C.), at para. 1. 
 

87. Similarly, as set out by the Ont. C.A. in Taggart v Canada Life Assurance Co.:108 

 
11      I do not accept the proposition that the respondent's rights can be 
determined by looking only to the terms of the pension plans. His claim is not for 
pension benefits but rather for damages as compensation for the pension 
benefits he lost as a result of the appellant's termination of his employment 
contract. 
… 
16      Assuming that the pension plans can be read as requiring active service as a 
prerequisite for the accrual of pension benefits, I find unpersuasive the argument 
that this precludes damages as compensation for lost pension benefits. This 
argument, it seems to me, ignores the legal nature of the respondent's claim. 
The claim is not, as I have said, for the pension benefits themselves. Rather, it 
is for common law contract damages as compensation for the pension 
benefits the respondent would have earned had the appellant not breached 
the contract of employment. The respondent had the contractual right to work 
and to be paid his salary and receive benefits throughout the entire 24 month 
notice period. The appellant chose to terminate the respondent after two months 
and pay him damages rather than allow him to work through the remainder of the 
22 month notice period. Had his contractual right not been breached, he would 
have earned his full pension. By terminating the respondent earlier, the 
appellant became liable to pay damages that "place the employee in the 
position that he or she would have been in had the contract been performed 
— the proper measure of damages for breach of contract": Wallace v. United 
Grain Growers Ltd., [1997] 3 S.C.R. 701 (S.C.C.) at para. 115. 
 

88. Where Paquette, Taggart, and the majority here err is that these cases go on to consider 

whether the contractual language is ambiguous, holding that specific-enough language could 

then disentitle the employee to damages for loss of benefits or bonuses.  

                                                                                                                                                                                           
106 Paquette v TeraGo Networks Inc., 2016 ONCA 618 [Paquette]. 
107 Ibid. at para 16. Emphasis added.  
108 [2006] O.J. No. 310, 146 A.C.W.S. (3d) 674 (ONCA). Emphasis added. 
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89. The analysis should have been, instead, as the B.C. C.A. in WIC, the cases that followed 

WIC, and Scanlan J.A. set out: Matthews sued for damages equivalent to what he would have 

obtained had he been an employee until the notice period expired. If Matthews had remained 

employed, he would have obtained his entitlement under the LTIP. The assessment of damages is 

therefore what he lost by not receiving the LTIP, but not the LTIP itself.   

B. In the alternative, should the LTIP wording be relevant, the wording is insufficient 
to deprive Matthews of said damages 

 
90. Should, however, this Honourable Court determine that the wording of the LTIP does 

have bearing on the determination of damages, the majority also erred in applying a correctness 

standard and rejecting Leblanc J.’s findings that the  LTIP wording did not meet the required 

level of clarity and precision to deprive Matthews of entitlement to said damages.109  

91. Matthews’ LTIP included the following language that was relied on by Ocean: 

2.03 CONDITIONS PRECEDENT 
 
ONC shall have no obligation under this Agreement to the Employee unless on 
the date of a Realization Event the Employee is a full-time employee of ONC. For 
greater certainty, this Agreement shall be of no force and effect if the employee 
ceases to be an employee of ONC, regardless of whether the Employee resigns or 
is terminated, with or without cause. 
… 
2.05 GENERAL: 
 
The Long Term Value Creation Bonus Plan does not have any current or future 
value other than on the date of the Realization Event and shall not be calculated as 
part of the Employee's compensation for any purpose, including in connection 
with the Employee's resignation or in any severance calculation. 
 

92. The majority relied on the second sentence in clause 2.03 to find that Matthews could not 

be provided with the LTIP (ignoring, as set out above, that Matthews was suing for damages, 

rather than the LTIP).110 

93. However,  Clause 2.03 states that the LTIP is of no force and effect once an employee 

“ceases to be an employee” or is no longer a “full-time” employee. The majority fails to 
                                                           
109 Leblanc Decision at paras. 398-400, AR Tab 1. 
110 Majority Decision at para. 67, AR Tab 4. 
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recognize if Matthews had been properly given a notice period, he would obviously not have 

ceased to be an employee until the end of the notice period, 111 and therefore would have been a 

full-time employee at the time of the Realization Event. In relation to limitations periods, the 

Ont. C.A. acknowledges, for example, that in a situation where two years of notice were given, 

the limitations period for severance may not start until the cessation of employment – i.e. at the 

end of the notice period.112 

94. Clause 2.03 does not “unambiguously alter or remove the respondent's common law right 

to damages, which include compensation for the bonuses he would have received while 

employed and during the period of reasonable notice.”113  

95. Ocean relied on clause 2.05 to argue that the two clauses say Matthews should have no 

entitlement to sums from the LTIP. Read together, however, 2.05 does not change the analysis. 

As 2.05 states, “[t]he Long Term Value Creation Bonus Plan does not have any current or future 

value other than on the date of the Realization Event” [emphasis added.] If Matthews had been 

provided proper notice, he would have been a full-time employee as of the Realization Event and 

gained the value of the LTIP. He is suing for damages for that lost opportunity.  

96. The language Ocean attempted to rely on is essentially ‘active employment’ type 

language. As set out by the Ont. C.A. in Paquette, it is in error to rely on such language:114 

21      First, the appellant's entitlement to bonus payments in the context of the 
wrongful dismissal action did not depend on whether he was notionally or in fact 
"actively employed" after his employment was terminated. The issue before the 
court was the determination of his damages, comprised of the compensation and 
benefits to which he would have been entitled but for the wrongful termination of 
his employment. Had the appellant been terminated within the 17 months' 
reasonable notice fixed by the motion judge, he would have been "actively 
employed" when the bonuses were paid. 
… 
26      The result in Taggart was that a requirement for active service for the 
accrual of pension benefits did not preclude damages as compensation for the loss 
of such benefits. Sharpe J.A. observed, at para. 16, that the employee had the 

                                                           
111 See for example Veer v Dover Corp. (Canada) Ltd., [1999] O.J. No. 1727, 120 O.A.C. 394 
(ONCA) at para. 19. 
112 Bailey v Milo-Food & Agricultural Infrastructure & Services Inc., 2017 ONCA 1004 at para. 
7. 
113 Lin, supra, at para. 89. 
114 Paquette, supra, at paras. 21, 26. Emphasis added.  
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contractual right to work and to be paid his salary and receive his benefits 
throughout the notice period. When the employer chose to terminate his 
employment and to pay damages rather than permit him to work out the notice 
period, it became liable to pay damages that would place the employee in the 
position he would have been in had the contract been performed. 
 

97. The Ont. C.A. in Lin explained as follows: 115 

87      Again, the relevant language in the 2009 AIP is as follows: 

In the case where a Participant resigns or the Participant's employment is 
terminated by [Teachers'] prior to the payout of a bonus (normally the first 
pay period in April), no bonus shall be earned or payable to the 
Participant. 

88      The language in the 2008 LTIP is similar. It provides that: 

In the case the Participant resigns or the Participant's employment is 
terminated by [Teachers'], the Participant's Dollar Grants not yet vested at 
the time of termination shall be forfeited forthwith without any right to 
compensation. 

89      I reject the appellant's assertion that these terms restrict Lin's entitlement to 
compensation for lost bonuses in the event of wrongful dismissal. The wording 
does not unambiguously alter or remove the respondent's common law right to 
damages, which include compensation for the bonuses he would have received 
while employed and during the period of reasonable notice. A provision that no 
bonus is payable where employment is terminated by the employer prior to 
the payout of the bonus is, in effect, the same as a requirement of "active 
employment" at the date of bonus payout. Without more, such wording is 
insufficient to deprive a terminated employee of the bonus he or she would 
have earned during the period of reasonable notice, as a component of 
damages for wrongful dismissal: Bernier v. Nygard International Partnership, 
2013 ONCA 780… 

98. Should the LTIP language be applicable to an assessment in this case (although for the 

reasons above, it should not), the majority erred in holding that it was sufficiently clear as to 

disentitle Matthews from damages for the lost LTIP, particularly based upon the appropriate 

standard of review.   

99. As the Ont. C.A. held in Wood v Fred Deeley Imports Ltd., courts interpret employment 

agreements differently than other commercial agreements.116 As subsequently summarized in 

North v Metaswitch Networks Corp., considering the vulnerability of employees and their lack of 

                                                           
115 Lin, supra at paras. 87-89. Emphasis added.  
116 2017 ONCA 158 at para. 26 [Wood]. 
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bargaining power the interpretation of a clause that removes an employee’s rights should be read 

in the way that gives the greater benefit to the employee.117  

100. The majority erred in failing to give deference to Leblanc J., who properly held as 

follows:118 

… Section 2.03 of the LTIP provided that in order to be eligible for a payout, an 
individual must be a "full-time employee" of ONC. The next sentence purported 
to provide greater certainty by stipulating that the LTIP "shall be of no force and 
effect if the employee ceases to be an employee of ONC," with cessation of 
employment including resignation or termination, with or without cause. The 
LTIP further provided that an employee who retires or is terminated as a result of 
the "realization event" will be deemed a "full-time employee" for the purposes of 
the agreement. In my view, the condition that an individual must be a "full-
time employee" at the time of the payout is similar to the condition in 
Paquette that an employee must be "actively employed." Neither phrase 
unambiguously limits or removes the employee's common law right to 
compensation. Had Matthews not been constructively dismissed, he would 
have been a full-time employee when the LTIP payouts were made. 
 
Nor are Matthews' common law rights limited by the reference to an individual 
who ceases to be an employee of ONC, whether he or she resigns or is terminated, 
with or without cause. ONC argues that the reference to termination "without 
cause" clearly means that any common law right to notice would not apply. I 
disagree. Termination without cause does not imply termination without notice. 
Under the common law, all employment contracts can be terminated on 
reasonable notice by either side. Where the termination is for cause, no notice is 
required. Where the termination is without cause, reasonable notice or 
compensation in lieu of notice must be provided. 
 
Finally, I am not satisfied that the LTIP provision addressing retired employees or 
employees who have been terminated as a result of the "realization event" is of 
any assistance to ONC. As previously stated, the Rollover Plan provision in 
Kieran applied to employees terminated for any reason. Multiple exceptions to 
this broad general rule were explicitly outlined, and did not include employees 
terminated due to wrongful dismissal. The LTIP does not contain a general rule 
that is broad enough to include unlawful termination. 
 
For the foregoing reasons, I find that Matthews is entitled to compensation for the 
loss of a payout under the LTIP as damages for wrongful dismissal. 

                                                           
117 2017 ONCA 790 at para. 19; Wood, supra, at para. 28. 
118 Dissenting Decision, at paras 398-401, AR Tab 4. Emphasis added.  
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101. The majority’s errors are compounded by their reliance solely on Kieran v Ingram Micro 

Inc. and Alberta’s Styles.119 The majority ignores, and therefore neglects to address the more 

recent Ont. C.A. decisions in Lin and Paquette – which, although not binding on them would at 

the very least be, as Farrar J.A. found about Kieran (another, older, Ont. C.A. case), “certainly 

persuasive.”120 

102. Farrar J.A. held that there was “no basis to distinguish Kieran” in Matthews’ case. 

However, this ignores that the Ont. C.A. itself in Paquette had held that Kieran was a stock 

option case that may not be applicable to bonus cases:121 

37      The respondent also asserts that Kieran, which was decided after Taggart 
and Schumacher, mandates a different approach… 
 
… 
40      Kieran is one of a number of cases from this court considering the exercise 
of stock options on termination of employment. Like bonus plans, stock option 
plans will contain terms and conditions for eligibility, and both types of plans can 
provide valuable compensation to reward, incent and retain employees. Typically, 
bonuses are in amounts fixed by the employer and based to some extent on 
an employee's past performance. With stock options, however, employees 
who hold vested rights are able to exercise their options when they see fit to 
do so, in order to maximize value. The timing of the exercise of an option is 
key to its value to the employee. And stock option plans prescribe and limit 
the timing of the exercise of options, typically including provisions for the 
termination of the options when certain events occur, including termination of 
employment. 
… 
44      I do not regard Kieran as requiring that a different or new test be 
applied to bonus cases… 
 

103. For the reasons set out above, the majority’s reliance on both Kieran and Styles was 

misguided and in error.  

 

III. Equity and contract should have led to the same result as Leblanc J. derived 
 

104. Should this Honourable Court, despite the arguments above, hold that an employer may 

properly contract out of entitlements during the notice period, the equity of the situation should 

                                                           
119 Supra.  
120 Majority Decision at para. 81, AR Tab 4. 
121 Paquette, supra at paras. 37- 44. Emphasis added. 
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also be considered: such a deprivation, particularly in these circumstances where Matthews 

stayed at Ocean in reliance on the LTIP,122 would constitute an unfairness that should attract the 

Court’s equitable jurisdiction – whether through the doctrines of unilateral contract, relief from 

forfeiture, estoppel, or the Court’s general equitable jurisdiction.  

A. Unilateral contract and estoppel 

105. Matthews’ situation is analogous to a unilateral contract: an individual is offered a certain 

amount of money to swim across a lake. The individual starts swimming – but then halfway 

through the swim, the offeror changes their mind. Is this something a court would allow?  

106. As set out by Lord Goff in Dahlia Ltd. v Four Millbank Nominees Ltd.:123 

Whilst I think the true view of a unilateral contract must in general be that the 
offeror is entitled to require full performance of the condition which he has 
imposed and short of that he is not bound, that must be subject to one important 
qualification, which stems from the fact that there must be an implied obligation 
on the part of the offeror not to prevent the condition becoming satisfied, which 
obligation it seems to me must arise as soon as the offeree starts to perform. Until 
then the offeror can revoke the whole thing, but once the offeree has 
embarked on performance it is too late for the offeror to revoke his offer. 

107. Even more aptly to the present case, what if the money was offered, the swimmer began 

swimming, but then the offeror, not for the purposes of reneging on the promise, but to get rid of 

waste, dumped toxic chemicals in the lake between the swimmer and the other side? As 

illustrated by Dahlia, an offering party cannot withdraw or take action to stymie the offeree 

finishing the contract once performance has begun – to do so would be starkly unfair.   

108. The courts would deem, in contract and equity, that the swimmer was entitled to the 

money offered. Once the offeree has begun performance, it is too late for the offeror to revoke.  

109. Essentially, this is equivalent to estoppel. Matthews was offered, but turned down, an 

alternate position and stayed at Ocean in reliance on the LTIP contract. As Leblanc J. held, “I am 

satisfied that the LTIP was a key reason Matthews stayed with [Ocean] after 2007, and, in his 

final years with the company, likely the primary reason.”124  

                                                           
122 Leblanc Decision at para. 388. 
123 [1977] EWCA Civ 5 [Dahlia]. Emphasis added.  
124 Leblanc Decision, at para. 388, AR Tab 1. 
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110. Matthews relied, to his detriment, on the shared assumption that Ocean would not act in 

bad faith to deprive him of his chance to obtain the LTIP – that Ocean would not allow an 

executive to enact a campaign that led him no choice but to claim constructive dismissal. 

Estoppel is a flexible doctrine meant to address exactly such a situation:125  

When the parties to a transaction proceed on the basis of an underlying 
assumption … on which they have conducted the dealings between them — 
neither of them will be allowed to go back on that assumption when it would be 
unfair or unjust to allow him to do so. If one of them does seek to go back on it, 
the courts will give the other such remedy as the equity of the case demands. 

111. Ocean should be estopped from relying on a exclusionary clause that it can only access 

due to its own bad faith behaviour.  

B. Relief from forfeiture 

112. Further, the equitable doctrine of relief from forfeiture is meant to prevent the very type 

of overly harsh and unjust consequences that arises from the strict application of contractual 

terms. 

113. As set out by this Honourable Court in Saskatchewan River Bungalows Ltd. v Maritime 

Life Assurance Co., relief from forfeiture is a discretionary remedy.126 A court is obliged to 

consider: 127  

• the conduct of the applicant,  

• the gravity of the breaches, and  

• the disparity between the value of the property forfeited and the damage caused 

by the breach. 

114. Matthew’s conduct in this matter is not an issue, as found by the Courts below. He was 

driven out by Emond and did not take any action that contributed to the forfeiture of his LTIP or 

damages regarding the same.  

                                                           
125 Ryan v Moore, 2005 SCC 38, at para. 51.  
126 [1994] 2 S.C.R. 490, 115 D.L.R. (4th) 478 at para. 32 [Saskatchewan River].  
127 Saskatchewan River, supra, at para. 32. 



34 
 

115. There was no breach by Matthews. He was constructively dismissed through no fault of 

his own. In contrast, Ocean violated the organizing principle of good faith and duty of honesty 

throughout its performance of the contract, constructively dismissed Matthews, and then failed to 

provide notice.  

116. As a result, forfeiture of any damages regarding the LTIP would be a grossly 

disproportionate outcome,128 particularly since the LTIP was awarded, in part, for Matthews’ 

past contributions.  

117. To the contrary, and to the third aspect of the test, for Matthews’ complete lack of fault to 

lead to the forfeiture of the entire incentive he was promised (partly to recognize Matthews’ past 

performance), when Ocean and Emond’s behaviour was clearly outside of his control, shows a 

vast disparity and that the provision is a harsh penalty.  

118. This conclusion is fortified by the language of the LTIP, which makes it apparent that it 

is meant to be a penalty for those who have been terminated: 

• Under clause 2.04, an individual who has retired from ONC and is over 55 is 

deemed to be a “full time employee” for the purposes of the LTIP – such that said 

employee would receive the full LTIP amounts at a Realization Event.  

• Why does an employee who retired still get the bonus, but dismissal without 

cause results in a total forfeiture of the LTIP? Ocean created two different 

categories for the purpose of penalizing certain employees (i.e. those who had 

been terminated) while rewarding others (i.e. those who retired).  

119. In Lin, the Ont. C.A. declined to determine whether relief from forfeiture should apply 

because the matter was determined on other grounds. The trial judge in Lin, however, had found 

as follows: 129 

134      Had I concluded otherwise I would have been required to consider 
whether the impugned amendments to the incentive plans were penalties 
from which relief from forfeiture ought to be granted. They are. Even where 
there is serious misconduct, amounting to breach of fiduciary duty, a dishonest 
dismissed employee is still entitled to compensation for the work he has done. 

                                                           
128 See PDM Entertainment Inc. v Three Pines Creations Inc., 2015 ONCA 488 at para. 66. 
129 2015 ONSC 3494 at paras. 86, 134-135. Emphasis added.  
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The AIP rewards performance, and thus is properly seen as an incentive to 
perform well. After having performed well, and thus being entitled to this 
compensation, Teachers' can disentitle the employee to his bonus by terminating 
him without cause. This leads to an enrichment of Teachers' at the expense of 
the employee, and has the effect of depriving the employee of a material 
portion of his annual compensation. It is a penalty from which relief from 
forfeiture ought to be granted. A similar, though not identical, analysis 
applies to the LTIP. 
 
135      … During a period of reasonable notice, the employee is entitled to be 
credited with the LTIP to which he would have been credited had he continued to 
work for his employer. At the end of the period of reasonable notice, after 
receiving payments accruing during the period of reasonable notice, there is still a 
bank of awarded LTIP compensation that has not vested and is not paid to the 
employee. 

120. This is the correct analysis of the issue and the analysis that should have been applied in 

this case. The use of forfeiture in employee notice periods to disentitle employees from 

compensation they would otherwise be entitled to should lead to the application of the equitable 

jurisdiction of a court. It is fundamentally unfair.  

121. Through the vicious and deliberate actions of Emond, Matthews was pushed out of 

employment and his LTIP entitlements, which arose out of the value he was critical in creating, 

was instead spread among the remainder of Ocean’s executives and shareholders. An unjust 

enrichment of Ocean, Emond, and the other executives – all at the expense of Matthews.  

122. Juridically, should three wolves and one sheep be permitted to vote on what’s for dinner? 

Here, the sheep did not even get a vote.  

IV. Standard of review  
 

123. The Court of Appeal applied Ledcor Construction Ltd. v Northbridge Indemnity 

Insurance Co.130 to support a correctness standard of review – but Ledcor supports the 

reasonableness standard as applied to this case.  

124. Ledcor dealt with interpreting standard form commercial contracts used throughout an 

industry and which are provided on a ‘take it or leave it’ basis such that they involve no 

                                                           
130 2016 SCC 37 [Ledcor]. 
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negotiation.131 This Honourable Court in Ledcor (with Wagner J., as he then was, writing) held 

that such contracts are an exception to the rule that interpretation of contracts are generally a 

question of mixed fact and law.132 The standard of correctness is only appropriate when there 

was no negotiation of a standard form contract, the interpretation would be of precedential value, 

and there was no specific factual matrix applicable. None of these exceptions apply here. 

Further:133 

      Depending on the circumstances, however, the interpretation of a standard 
form contract may be a question of mixed fact and law, subject to deferential 
review on appeal. For instance, deference will be warranted if the factual matrix 
of a standard form contract that is specific to the particular parties assists in the 
interpretation. Deference will also be warranted if the parties negotiated and 
modified what was initially a standard form contract, because the interpretation 
will likely be of little or no precedential value. There may be other cases where 
deferential review remains appropriate. As Iacobucci J. recognized in Southam 
Inc., the line between questions of law and those of mixed fact and law is not 
always easily drawn. Appellate courts should consider whether "the dispute is 
over a general proposition" or "a very particular set of circumstances that is not 
apt to be of much interest to judges and lawyers in the future" (para. 37). 

125. According to this Honourable Court, reasonableness should apply to this situation. 

126. First, although the majority here characterized the LTIP agreement as being a ‘standard 

form contract,’ this ignored that LTIP contracts are specialized to the company and often to the 

individual recipient. This is not a standard form contract used throughout the industry and any 

decision on it would be of little or no precedential value. 

127. Second, there is a very specific factual matrix at play in this case. Leblanc J. found the 

LTIP was granted to only a limited number of executives. For those executives terminated or 

departing, Ocean would engage in negotiations and modifications to the agreements about 

entitlements to LTIP payouts.134 This case addresses the application of this specific LTIP in the 

specific situation of Matthews’ constructive dismissal because of Emond’s campaign to push him 

out – there can be no precedential value arising from the application of a very specific, non-

industry wide contract in these circumstances.  

                                                           
131 Ibid.  at para. 28. 
132 Ibid.  at paras. 24, 46. 
133 Ibid. at para. 48.  
134 Leblanc J. Decision at paras. 144, 189, AR Tab 1. 
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128. Third, this Honourable Court has held that employment contracts are different than other 

contracts. The interpretation of Ledcor championed by the court below would lead to most 

employment contracts being subject to the lower standard of review, which has significant and 

negative implications for employees and employment law. A lack of negotiation should not lead 

to contracts being reviewed on a correctness standard by an appeal court distanced from the 

factual matrix, considering few employees have the negotiating power to truly change terms – 

particularly the most vulnerable ones. As held by this Honourable Court in Wallace and United 

Grain Growers Ltd.:135 

91      The contract of employment has many characteristics that set it apart 
from the ordinary commercial contract. Some of the views on this subject that 
have already been approved of in previous decisions of this Court (see e.g. 
Machtinger, supra) bear repeating. As K. Swinton noted in "Contract Law and the 
Employment Relationship: The Proper Forum for Reform" … at p. 363: 

 
...the terms of the employment contract rarely result from an exercise of 
free bargaining power in the way that the paradigm commercial exchange 
between two traders does. Individual employees on the whole lack both 
the bargaining power and the information necessary to achieve more 
favourable contract provisions than those offered by the employer, 
particularly with regard to tenure. 

… 
 

93      This unequal balance of power led the majority of the Court in Slaight 
Communications, supra, to describe employees as a vulnerable group in society: 
see p. 1051. The vulnerability of employees is underscored by the level of 
importance which our society attaches to employment. As Dickson C.J. noted in 
Reference re Public Service Employee Relations Act (Alberta), [1987] 1 S.C.R. 
313 (S.C.C.), at p. 368: 

 
Work is one of the most fundamental aspects in a person's life, providing 
the individual with a means of financial support and, as importantly, a 
contributory role in society. A person's employment is an essential 
component of his or her sense of identity, self-worth and emotional well-
being. 
 

94      Thus, for most people, work is one of the defining features of their lives. 
Accordingly, any change in a person's employment status is bound to have far-
reaching repercussions. … 
 

                                                           
135 [1997] 3 S.C.R. 701, 74 A.C.W.S. (3d) 788 at paras. 91-95. Emphasis added. See also 
Machtinger v HOJ Industries Ltd., [1992] 1 S.C.R. 986, 33 A.C.W.S (3d) 256. 
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129. This case should have, therefore, for the reasons set out above, been determined on a 

deferential standard. As held by this Honourable Court: 136 

A proposition that should be unnecessary to state is that a court of appeal should 
not interfere with a trial judge's reasons unless there is a palpable and overriding 
error. The same proposition is sometimes stated as prohibiting an appellate court 
from reviewing a trial judge's decision if there was some evidence upon which he 
or she could have relied to reach that conclusion. 

… 

While the theory has acceptance, consistency in its application is missing. The 
foundation of the principle is as sound today as 100 years ago. It is premised on 
the notion that finality is an important aim of litigation. There is no suggestion 
that appellate court judges are somehow smarter and thus capable of reaching a 
better result. Their role is not to write better judgments but to review the reasons 
in light of the arguments of the parties and the relevant evidence, and then to 
uphold the decision unless a palpable error leading to a wrong result has 
been made by the trial judge.  

… 

A fundamental reason for general deference to the trial judge is the presumption 
of fitness — a presumption that trial judges are just as competent as appellate 
judges to ensure that disputes are resolved justly. 
 

130. The majority here erred in ignoring these foundational principles. Deference should have 

been given to the findings of Leblanc J. on appeal. This includes Leblanc J.’s findings on 

damages, as determinations by a judge of first instance on damages should attract “considerable 

deference.”137 

131. On this appeal, there are only two extricable issues of law to which, pursuant to this 

Honourable Court’s decision in Housen, a standard of correctness may apply: 

• the applicable remedy for a breach of Bhasin is a question of law that is 

determined on the status of correctness; its application to this case, however, is a 

mixed question of law and fact to be determined with deference to Leblanc J.  

                                                           
136 Housen v Nikolaisen, 2002 SCC 33 at paras. 1, 4, 11. Emphasis added.  
137 Hollowcore Inc. v Visocchi, 2016 ONCA 600 at para. 49; see also Kerr v Baranow, 2011 SCC 
10 at para. 158. 
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• whether the majority below erred in neglecting to realize that the lawsuit was for 

damages, rather than the LTIP itself (i.e., the WIC issue) is also an issue of law 

determined on the standard of correctness. 138 

PART IV- SUBMISSIONS ON COSTS 

132. The Appellant requests his costs in this Honourable Court and courts below. 

PART V- ORDER SOUGHT 

133. That the appeal be allowed, with costs throughout. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 29th DAY OF April, 2019. 

~&..c_ 
HOWa;ALeVitt 
Allyson Lee 
Levitt LLP 

138 Hausen v Nikolaisen, 2002 SCC 33 . 
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