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Court File No 38217 
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 
 
B E T W E E N : 

HER MAJESTY THE QUEEN 
Respondent 

 
- and - 

 
 

DEVANTE GEORGE-NURSE 
Applicant 

 
______________________________________________________________________________ 
 

RESPONDENT’S FACTUM 
______________________________________________________________________________ 
 

PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. On August 13, 2015 the driver of a black SUV fired four shots in front of 239 Roywood 

Drive, one of three buildings in a townhouse complex in northeast Toronto. The shots were fired 

at or near Shakur Foster, who was in the backyard of unit 301. The appellant was a passenger in 

the SUV when the shots were fired. The appellant had stayed at a neighbouring townhouse (237 

Roywood) the night before. In the hour preceding the shooting the appellant had learned that Mr. 

Foster had vandalized his car (not once but twice), and he had overheard Mr. Foster threatening 

to kill his ex-girlfriend. The appellant was angry and, at one point, set out to confront Mr. Foster 

despite the efforts of his ex-girlfriend’s mother to hold him back. Most of the witnesses to the 

events knew both Mr. Foster and the appellant, and they appeared reluctant to testify or implicate 

the appellant. However, the critical events were captured by surveillance cameras at the complex. 

Surveillance video established that the black SUV arrived at the complex’s parking lot 

approximately four minutes before the shooting. It was immediately met by the appellant. Forty 

seconds before the shooting, and after retrieving something from his own car, the appellant 

entered the SUV. The SUV exited the parking lot, stopped in front of 239 Roywood, and the 

driver fired the shots.   
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2. The main issues at trial were: 1) whether the appellant had counselled the driver to fire 

the shots; and 2) whether the shots fired were intended to harm Mr. Foster. The case against the 

appellant was largely circumstantial. There was no evidence of what was said between the 

appellant and the shooter. The appellant did not testify and the identity of the shooter was 

unknown. 

   

3. The Crown’s position at trial was that the only reasonable inference that could be drawn 

from all of the evidence was that the appellant had arranged for the attendance of the SUV driver 

and counselled him to commit the shooting. Twelve jurors, who had been repeatedly instructed 

on the rule in Hodge’s Case, rejected the appellant’s alternative theory that the shooter acted 

independently and found him guilty of counselling the reckless discharge of a firearm 

(s.244.2(1)(b)) and of being in a motor vehicle while knowing there was a firearm therein 

(s.94(1)). The jury was not, however, satisfied that the only reasonable inference was that the 

shooter intended to actually harm (as opposed to threaten or frighten) Mr. Foster, and they 

accordingly found the appellant not guilty of counselling the discharge of a firearm with intent to 

endanger Mr. Foster’s life (s.244(1)). 

 

4. The appellant appealed to the Court of Appeal for Ontario on the basis that the verdict 

was unreasonable.  The appeal proceeded as an inmate appeal. The majority (MacPherson and 

Miller J.J.A.) held that the jury’s verdicts were “entirely reasonable” having regard to all of the 

evidence, and in particular the events which unfolded in the hour before the shooting. After 

coming to this conclusion, the majority noted that the appellant had not testified. In the 

majority’s view, this was “the paradigm of a case to meet.”  In dissent, Hourigan J.A. focused on 

the absence of any evidence as to what was said between the appellant and the shooter. In his 

view, it was possible that the shooter took it upon himself to fire the shots, without any 

encouragement from the appellant. He added that as the Crown had not established a prima facie 

case, the appellant’s failure to testify could not be used as indicative of an absence of an 

exculpatory explanation.   

 

5. The appellant appeals as of right to this Court. The primary issues are the reasonableness 

of the verdicts, and the application of this Court’s decisions in R. v. Villaroman, 2016 SCC 33, 

and R. v. Noble, [1997] 1 S.C.R. 874 to the facts of this case.  
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B. Statement of Facts 

6. The respondent accepts the facts set out in the Appellant’s Factum as generally correct, 

subject to the following additions and clarifications. The respondent also relies on the trial 

judge’s comprehensive review of the evidence in his Charge to the Jury. 
 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 38, l. 15 – p. 83, l. 30 
 

7. In order to understand the narrative of events, it may be of assistance to make reference 

to the satellite image of the entire complex, filed as Exhibit 3A at trial and reproduced below.1 It 

shows 237 Roywood, the building where both the appellant’s ex-girlfriend, Rikisha Reddon 

Barrow (“Rikisha”) and Mr. Foster lived at the time (in different units); the adjacent parking lot; 

the exit to Roywood Drive; and 239 Roywood, the location of the shooting. 

 
- Proceedings at Trial: Corey Jones – In-Chief, Respondent’s Record, Vol. 1, Part II, 

p. 142, l. 10 – p. 146, l. 25. 

                                            
1 While the image is adequate if printed in black and while, it is clearer if printed in colour.  
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8. Most of the critical events were captured on surveillance cameras,2 and occurred between 

approximately 1:50 p.m., when it was discovered that Mr. Foster had slashed the appellant’s 

tires, and 2:45 p.m., when the shots were fired at 239 Roywood in the vicinity of Mr. Foster. At 

2:35 p.m. the black SUV passed in front of the Roywood Drive complex twice. At 2:40 p.m. it 

pulled into the parking lot of the complex. The appellant immediately entered the front passenger 

seat. The driver never exited the car. The SUV departed within seconds, only to return so the 

appellant could retrieve a small bag from his car.3 At 2:43 p.m. the SUV left the parking lot for a 

second time. The vehicle caught the attention of Lesley Gomes, who was in her backyard at 239 

Roywood, because it was driving so slowly that she found it “discomforting” and “peculiar.” She 

watched as the SUV crept out of the complex’s driveway, turned left onto Roywood Drive and 

stopped in front of 239 Roywood. Ms. Gomes witnessed the driver roll down the window, fire 

four shots at the backyard of Unit 301, and speed off. According to surveillance video, the 
                                            
2 The relevant excerpts of the surveillance video can be found on the CD in the respondent’s 

record. A corresponding chart can be found at pp. 457-458 of the respondent’s record. 
3 While not essential to the Crown’s case, the Crown urged the jury to find that the appellant 

was, in fact, retrieving a firearm from his vehicle (Appellant’s Record, p.113, ll. 5-21). The only 

evidence of what was in this bag came from Rikisha, who testified that the appellant used this 

bag to keep his “jewellery” in: “It’s a small little bag where he puts his jewellery in, ‘cause he 

knows…my little sisters, they jump on him, and…he doesn’t want his stuff to be broken” 

(Respondent’s Record, p. 387, ll. 10-14). Rikisha’s evidence on this point was suspect for several 

reasons. First, her evidence evolved during her examination-in-chief: initially, the appellant 

simply retrieved “a bag” (R.R., p. 379, l. 30); then, it was a “jewellery bag” (R.R., p. 387, ll. 10-

11); finally, she testified the appellant actually told her that he was retrieving a jewellery bag 

from his car (R.R., p. 387, ll. 23-24). Second, Rikisha testified that he retrieved the bag from the 

trunk, whereas the surveillance tape shows that he retrieved it from the driver’s side of the 

vehicle, and never went into the trunk (Respondent’s Record, pp. 379-380, 387; Chart and CD of 

Surveillance Video Excerpts, Videos #11, #12, #13). Third, Rikisha’s knowledge and explanation 

of why he kept his “jewellery” in the bag seems out of step with the fact that the appellant and 

Rikisha’s relationship had ended the year before and that the appellant was rarely at the home. 

According to Rikisha’s mother, Connie, the appellant had only been there perhaps four times 

(Respondent’s Record, p. 315, ll. 30-32). See also: Charge to the Jury, Appellant’s Record, p. 

80, ll. 5-23). 
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amount of time between the SUV leaving the parking lot and the firing of the shots at Unit 301 

was approximately 32 seconds.4 Significantly, Unit 301 was the last place Mr. Foster had been 

seen. 
 

- Chart and CD of Surveillance Video Excerpts, Respondent’s Record, Vol. 2, Part III, 
pp. 457-458, Video #10 (SUV passes in front of Roywood twice); Video #11 (SUV 
picking up appellant); Video #14 (SUV shooting at 239 Roywood)  

- Proceedings at Trial: Lesley Gomes – In-Chief, Respondent’s Record, Vol. 2, Part II, 
p. 411, l. 32 – p. 412, l. 3; p. 414, ll. 15-29; p. 415, l. 27 – p. 416, l. 1; p. 423, l. 20 – 
p. 424, l. 5; p. 428, ll. 24-28 

- Proceedings at Trial: Corey Jones – In-Chief/Cross-Examination, Respondent’s 
Record, Vol. 1, Part II, p. 150, ll. 4-20; p. 218, ll. 4-5; p. 248, ll. 9-20 

- Exhibit 3B: Google Map – Annotated by Mr. Foster; Exhibit 2D: Photo 0185; Exhibit 
2G: Photo 0188, Respondent’s Record, Vol. 2, Part III, pp. 460-462 

- Proceedings at Trial: Connie Reddon – In-Chief, Respondent’s Record, Vol. 2, Part 
II, p. 331, l. 25 – p. 332, l. 10 

- Proceedings at Trial: Shakur Foster – In-Chief, Respondent’s Record, Vol. 2, Part II, 
p. 267, l. 1 – p. 269, l. 32 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 21, ll. 20-26; p. 54, ll. 20-25 
 

9. The shooting was the culmination of events that had begun with the appellant staying 

overnight at the apartment of his ex-girlfriend, Rikisha, on August 12, 2015. The next day, 

Rikisha discovered that the appellant’s tires had been slashed overnight. Rikisha called her ex-

boyfriend Mr. Foster, and he admitted he had slashed the tires. Rikisha was initially afraid to tell 

the appellant, because “she didn’t know…what he was going to do.” She decided to tell the 

appellant anyways, and explained that Mr. Foster had done it because he was “crazy” and 

“jealous.” While the appellant’s initial reaction was to laugh “[l]ike he couldn’t believe it”, he 

became visibly upset after he examined the damage to his tires. Minutes later, after the appellant 

had returned to 237 Roywood, Mr. Foster threw a cinder block through the windshield of the 

appellant’s car. This was discovered by Rikisha’s brother Darnell Reddon (“Darnell”) when he 

went to fetch the appellant’s insurance card. Darnell said that when he told the appellant of this 

new damage, the appellant became “super mad.” 
 

                                            
4 The SUV began to pull out of the parking lot for the second time at 2:43:40 p.m. (Chart and 

CD of Surveillance Video Excerpts, Videos #11, #12, #13). Rikisha testified that she started 

running towards 239 Roywood when she heard a gunshot (Respondent’s Record, p. 383, l. 5 – p. 

385, l. 5). Rikisha started running at 2:44:12 p.m. (Chart and CD of Surveillance Video Excerpts, 

Video #15).  
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- Proceedings at Trial: Rikisha Reddon Barrow – In-Chief, Respondent’s Record, Vol. 
2, Part II, p. 356, ll. 23-31; p. 357, l. 29 – p. 358, l. 9; p. 366, l. 1 – p. 367, l. 13; p. 
390, ll. 14-17 

- Proceedings at Trial: Connie Reddon – In-Chief, Respondent’s Record, Vol. 2, Part. 
II, p. 316, ll. 5-27; p. 321, l. 25 – p. 322, l. 27 

- Chart and CD of Surveillance Video Excerpts, Respondent’s Record, Vol. 2, Part III, 
pp. 457-458, Video #1 (Rikisha sees slashes on car); Video #2 (appellant examines 
slashed tires); Video #3 (Foster throws brick through car) 

- Proceedings at Trial: Darnell Reddon – In-Chief/Cross-Examination, Respondent’s 
Record, Vol. 2, Part II, p. 296, ll. 10-15; p. 297, ll. 15-20; p. 298, ll. 26-32; p. 305, ll. 
22-24; p. 306, ll. 24-30 

 

10. The appellant set out to confront Mr. Foster, who was with a group of friends in the 

backyard of Unit 301 at 239 Roywood.5 Rikisha’s mother, Connie Reddon (“Connie”) knew the 

appellant was upset. She tried to stop the appellant by physically restraining him and telling him 

that she would pay for the tires, but was unsuccessful. Below is a surveillance image from 2:10 

p.m., showing the appellant leaving 237 Roywood to confront Mr. Foster. (If you are viewing 

this factum as a PDF, and wish to see the events, please click on the image).    

 

 

                                            
5 Contrary to paragraphs 4 and 6 of the Appellant’s Factum, and paragraph 27 of the Majority 

Reasons, while Mr. Foster was in the backyard of Unit 301, 239 Roywood at the time of the 

shooting, he did not actually live at 239 Roywood. Mr. Foster lived at 237 Roywood, Unit 207, 

with his mother Lorna Foster (Respondent’s Record, p. 251, l. 25 – p. 252, l. 21; p. 270, ll. 22-

27; p. 283, ll. 1-29; p. 421, ll. 22-24). 
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- Chart and CD of Surveillance Video Excerpts, Respondent’s Record, Vol. 2, Part III, 
pp. 457-458, Video #4 (appellant leaving 237 Roywood) 

- Proceedings at Trial: Connie Reddon – In-Chief/Cross-Examination, Respondent’s 
Record, Vol. 2, Part II, p. 323, ll. 17-21; p. 324, ll. 14-30; p. 326, ll. 24-26; p. 330, ll. 
21-27; p. 344, l. 25 – p. 346, l. 20; p. 352, l. 18 
 

11. There is no evidence of whether the appellant actually confronted Mr. Foster or, if he did, 

what was said. However, when the appellant returned to 237 Roywood he was demonstrably 

angry and immediately began using his cellphone.6 At trial, when Rikisha was shown the video 

of the appellant returning to 237 Roywood after confronting Mr. Foster, she said, “You can just 

see that he’s mad.”  
 

- Chart of and CD Surveillance Video Excerpts, Respondent’s Record, Vol. 2, Part III, 
pp. 457-458, Video #5 (appellant walks towards 239 Roywood); Video #6 (appellant 
returns to 237 Roywood)  

- Proceedings at Trial: Rikisha Reddon Barrow – In-Chief, Respondent’s Record, Vol. 
2, Part II, p. 374, ll. 15-20 

 

12. Mr. Foster followed the appellant back to 237 Roywood, and a loud shouting match 

began outside between Mr. Foster and Rikisha. Mr. Foster told Rikisha he was going to stab and 

kill her, and Connie had to “block him from trying to get [her].” During this confrontation, the 

appellant can be seen on surveillance video occasionally poking his head out the door of 237 

Roywood, and using his cellphone. According to Rikisha, everyone heard the threats, including 

the appellant. The appellant told Rikisha to “get [her] mom and [her] brother inside.” The black 

SUV arrived shortly thereafter and the shooting followed. 
 

- Proceedings at Trial: Connie Reddon – In-Chief, Respondent’s Record, Vol. 2, Part 
II, p. 329, ll. 11-21; p. 330, l. 11; p. 345, ll. 3-6; p. 353, ll. 20-21 

- Proceedings at Trial: Rikisha Reddon Barrow – In-Chief/Re-Examination, 
Respondent’s Record, Vol. 2, Part II, p. 368, ll. 20-23; p. 369, l. 13; p. 371, ll. 31-32 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 56, ll. 19-22 
- Chart and CD of Surveillance Video Excerpts, Respondent’s Record, Vol. 2, Part III, 

pp. 457-458, Video #6, Video #7, Video #8, Video #9 
 

                                            
6 At paragraph five of the Appellant’s Factum, the appellant points out that the police seized and 

searched a cellphone belonging to the appellant, and found no material evidence on it. However, 

there was no evidence the phone seized by the police was the same phone the appellant used on 

August 13, 2015 (Charge to the Jury, Appellant’s Record, Tab 1D, p. 83, ll. 13-30). 
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PART II – RESPONSE TO QUESTIONS IN ISSUE 

13. The primary issue on this appeal is whether the jury’s verdicts were reasonable. This 

issue can be determined, and the appeal can be disposed of, on a straightforward application of 

R. v. Villaroman. It is the respondent’s position that the majority of the Court of Appeal was 

correct in finding that the jury’s verdicts were “entirely reasonable.” The dissenting judgment is 

premised on an incorrect application of Villaroman. Rather than engaging with the critical 

question of whether the jury could reasonably be satisfied that guilt was the only reasonable 

conclusion available, the dissenting judge substituted his own view of the case. In doing so, he 

postulated an entirely speculative alternative possibility to the appellant’s guilt: that the shooter 

fired the shots without any counselling from the appellant. 

 

14. The appeal also raises the question of whether the Court of Appeal could properly 

consider the appellant’s silence in accordance with this Court’s decision in R. v. Noble. The 

majority and dissenting judgments in this case did not disagree on the principles in Noble. 

Rather, their point of disagreement was on the strength of the “case to meet.” The respondent’s 

position is that the majority was correct in finding that this was the “paradigm of a case to meet, 

far removed from ‘no case to answer.’” As such, the majority’s consideration of the appellant’s 

failure to testify was appropriate. The dissenting judgment reasoned that because there were 

inferences available other than the appellant’s guilt, there was no case to meet and, hence, no 

permissible consideration of the appellant’s failure to testify. As stated above, the dissent’s 

assessment of the strength of the Crown’s case was flawed and accordingly, this was in error.  

 

15. The appellant also raises the question of the jury’s use of the appellant’s failure to testify. 

There is nothing in the Charge to the Jury, the jury’s verdicts, or anywhere else in the trial record 

that suggests the jury improperly considered the appellant’s trial silence. Nor did the majority 

suggest that the jury could have “use[d] the appellant’s trial silence against him.”   
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PART III: STATEMENT OF ARGUMENT 

A. The Law: Hodge’s Case and the unreasonable verdict test in circumstantial cases 

16. The rule in Hodge’s Case reinforces the reasonable doubt instruction in a circumstantial 

case by ensuring that the trier of fact will scrutinize inferences carefully and not “fill in the 

blanks” or “leap to conclusions.” Juries should be told that “an inference of guilt drawn from 

circumstantial evidence should be the only reasonable inference that such evidence permits.” As 

explained in R. v. Villaroman, the inferences that may be drawn “must be considered in light of 

all of the evidence and the absence of evidence, assessed logically, and in light of human 

experience and common sense.” Reasonable inferences may arise from a lack of evidence, but 

must not be based on speculation. 
 

- R. v. Villaroman, 2016 SCC 33 at paras. 22, 25-30, 36-38  

 
17. When assessing the reasonableness of a verdict in a circumstantial case, an appellate 

court focuses less on the presence or absence of any inferences other than guilt, and more on the 

reasonableness of the jury’s conclusion. Unlike a trier of fact, an appellate court does not ask 

whether the appellant’s guilt was the only reasonable conclusion available, but whether the jury 

“could reasonably be satisfied” that it was.  
 

- R. v. Villaroman, 2016 SCC 33 at paras. 55-56 
- R. v. McCracken, 2016 ONCA 228 at paras. 23-24 
- R. v. Biniaris, 2000 SCC 15 at para. 49 
- R. v. A.G., 2000 SCC 17 at para. 29 

 

18. An appellate court’s power to review a jury verdict for reasonableness is a restricted one. 

It is fundamentally for the trier of fact “to draw the line…that separates reasonable doubt from 

speculation.” The reviewing court must not act as the “13th juror.” Trial by jury must not 

become trial by appellate court on the written record. A verdict is not unreasonable simply 

because the alternatives did not raise a doubt in the jury’s mind or because another trier of fact 

might have taken a different view of the case. It is imperative for appellate courts to keep in 

mind that “[c]ircumstantial evidence does not have to totally exclude other conceivable 

inferences.”  
 

- R. v. François, [1994] 2 S.C.R. 827 at para. 28 
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- R. v. Villaroman, 2016 SCC 33 at paras. 56, 71, citing R. v. Dipnarine, 2014 ABCA 
328 at paras. 22, 24-25 

- R. v. Biniaris, 2000 SCC 15 at para. 38 
- R. v. Mendez, 2018 ONCA 354 at para. 24 
- R. v. W.H., [2013] 2 S.C.R. 180 at paras. 26-29, 34 
- R. v. Burke, [1996] 1 S.C.R. 474 at para. 71 

 

B. The jury was well instructed and reasonably concluded there was no innocent 

inference available  

19. The appellant’s trial counsel urged upon the jury the very same inference relied upon by 

the dissent, and it was rejected. In reference to this theory – that the driver of the SUV may have 

acted of his own volition – the trial judge instructed the jury as follows:  

If in considering the whole body of evidence you are satisfied that this inference is a 
rational one, that is consistent with the whole body of evidence before you, then your 
duty is to acquit. 
 

20. More generally, and in the trial judge’s words, the jury charge shone “a big spotlight” on 

the appellant’s position: he repeatedly emphasized that there was no evidence of what was said 

between the appellant and the shooter. The trial judge thoroughly reviewed his jury charge with 

both parties, and the appellant’s trial counsel took no issue with the charge. 
 

- Pre-Charge Conference Proceedings and Verdict, dated May 31, 2017, Respondent’s 
Record, Vol. 1, Part II, p. 43, ll. 4-15; p. 45, ll. 14-18; p. 46, l. 1; p. 47, ll. 4-7 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 31, ll.10-25; p. 37, l. 25 – p. 38, l. 
5; p. 48, ll. 6-23; p. 60, l. 15 – p. 61, l. 15; p. 62, l. 31 – p. 63, l. 15; p. 74, ll. 10-11; p. 
77, l. 24 – p. 78, l. 25; p. 82, ll. 11-27 

- R. v. Imrich, [1978] 1 S.C.R. 622 at para. 24 
 

21. The jury rejected the appellant’s inference only after being correctly instructed on the 

rule in Hodge’s Case, and after nine hours of careful deliberation. Even if one is to assume that 

the alternative inference is not entirely speculative, it can hardly be characterized as a compelling 

inference, or an equally reasonable one, such that the jury’s rejection of it can be said to be 

unreasonable.   
 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 63, ll. 9-13. 

 

22. The trial judge’s charge equipped the jury with all of the tools necessary for them to 

come to a reasonable conclusion. The trial judge provided clear and correct instructions on 
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reasonable doubt, the burden of proof, and the dangers of speculating. Most importantly, he 

repeatedly and correctly instructed the jury on the rule in Hodge’s Case. For example, the trial 

judge told the jury: 

You make your decision from all the evidence given in this courtroom during the trial. 
There will be no more evidence. You consider nothing else. You are entitled to come to 
common sense conclusions. Based on the evidence that you accept, you must not 
speculate, however, about what evidence there might have been or permit yourselves to 
guess, or make up theories without evidence to support them. 
 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 20, ll. 20-28 

 

After explaining circumstantial evidence to the jury, the trial judge reminded them:  

[I]n order to find Mr. Nurse guilty of an offence, you must be satisfied beyond a 
reasonable doubt that his guilt is the only rational conclusion or inference that can be 
drawn from the whole of the evidence. 
 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 38, ll. 1-5; 

 

When instructing the jury on counselling, the trial judge reiterated the rule again: 

There is no evidence of any conversations between Mr. Nurse and the driver of the black 
SUV. The evidence…is thus necessarily circumstantial in that it is based entirely upon 
inferences that you may draw from other evidence that you have. In considering this body 
of evidence, it is my duty to ensure that you understand that in order to find such an 
inference from circumstantial evidence proved beyond a reasonable doubt, as it must be, 
it is necessary that the only rational inference or inferences that can be drawn from the 
whole body of evidence are those consistent with guilt. If you are of the view that a 
rational inference can also be drawn that is not consistent with guilt, then it is your duty 
to acquit. 
 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 60, l. 15 – p. 61, l. 1; p. 74, ll. 10-
13 

 

And, before closing his charge, he imparted to them: 

You also must consider whether that inference of counselling is the only reasonable 
inference that the facts you find permits you to draw or whether there are other rational 
explanations for why the driver of the black SUV would have picked up Mr. Nurse and 
then proceeded to aim a gun in the direction of where Mr. Foster was standing; the latter 
being someone with whom Mr. Nurse had just had a confrontation. 
 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 62, ll. 22-30 

 

Indeed, the rule in Hodge’s Case was impressed upon the jury no less than six times, and had 

also been emphasized by the appellant’s trial counsel during his closing address.   
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- Charge to the Jury, Appellant’s Record, Tab 1D, p. 20, ll. 20-28; p. 38, ll. 1-5; p. 60, 
l. 15 – p. 61, l. 1; p. 62, ll. 22-30; p. 63, ll. 9-13; p. 74, ll. 10-13 

- Final Address to the Jury by Mr. Moss (Defence), Appellant’s Record, Tab 3A, p. 
127, ll. 7-9 

 

23. Additionally, there is no indication that the jury engaged in impermissible reasoning. On 

the contrary, the jury’s finding of not guilty on the first count, discharging a firearm with intent 

to endanger Mr. Foster’s life, shows that the jury understood and correctly applied the rule in 

Hodge’s Case. While it was clear that shots were fired directly in front of 239 Roywood, there 

was a lack of ballistics evidence about where the shots struck relative to Mr. Foster’s position, 

and Mr. Foster himself was a less than reliable witness. The jury was not prepared to “leap to the 

conclusion” that because the shots were fired in the vicinity of Mr. Foster the appellant must 

have meant to harm him. The evidence was equally consistent with a desire to threaten or 

frighten Mr. Foster.  
  

- Final Address to the Jury by Ms. Reid (Crown), Appellant’s Record, p. 114, ll. 24-25 
- Majority Reasons of MacPherson and Miller J.J.A., Appellant’s Record, Tab 1A at 

para. 30 
 

24. The jury’s conviction on the fourth count, being in a motor vehicle with a firearm, was 

equally reasonable. The parties had agreed that if the jury found the appellant guilty of 

counselling the discharge of a firearm, then “it follows that he’s guilty of count [four]”7. The trial 

judge charged the jury accordingly. 
 

- Pre-Charge Conference Proceedings, dated May 30, 2017, Respondent’s Record, 
Vol. 1, Part II, p. 6, l. 29 – p. 7, l. 1 

- Charge to the Jury, Appellant’s Record, Tab 1D, p. 70, ll. 22-31 
 

C. The Majority’s Reasons: A Straightforward Application of Villaroman 

25. The majority of the Court of Appeal found that the jury’s verdicts in this case were 

“entirely reasonable.” In coming to this conclusion, the majority followed Villaroman and 

focused closely on the reasonableness of the jury’s verdicts. MacPherson J.A. carefully reviewed 

                                            
7 The Appellant’s trial counsel mistakenly said “count three.” However, it is clear that he was 

referring to count four, occupy a motor vehicle with a firearm. 
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the evidence as a whole, and in particular the chronology of events which led up to the shooting, 

and concluded: 

Given the time frame in which the events captured by security cameras unfolded (2:10 to 
2:40 p.m.), the appellant’s condition (demonstrably angry), his conduct (confronting 
Foster at his home8), and the final constellation of criminal activity (a car arrives, the 
appellant immediately enters it, and the driver immediately fires four shots in the vicinity 
of Foster), I think the jury’s verdicts on the three counts are reasonable.   
Presumably, the jury determined that the appellant counselled the unknown driver to fire 
shots in the vicinity of Foster and was in the car when the driver did so. However, the 
jury was not convinced beyond a reasonable doubt that the shooter intended to endanger 
Foster’s life, possibly because of the lack of ballistic evidence about where the four shots 
struck. In my view, this is an entirely reasonable set of verdicts for the jury to have 
rendered. 
 

- Majority Reasons of MacPherson and Miller J.J.A., Appellant’s Record, Tab 1A at 
paras. 29, 30. 

 

26. In coming to this conclusion, MacPherson J.A. was mindful that it is not an appellate 

court’s role to second-guess a properly instructed jury. In closing his reasons, he said: 

I make a final point. Appellate courts should be very cautious about declaring a jury 
verdict unreasonable. By definition, this issue is only considered if a criminal trial has 
been a fair trial from start to finish and if the trial judge’s jury charge is unimpeachable. 
In this context, it is no light thing to conclude that a unanimous verdict of 12 jurors is 
unreasonable, that is, not “supportable on any reasonable view of the evidence”: 
McCracken, at para. 24 (emphasis in original). In my view, the jury’s verdicts in this case 
are far removed from deserving this label.   
 

MacPherson J.A.’s caution was particularly apt. The only ground of appeal was unreasonable 

verdict, and the jury had been correctly instructed on and made aware of the rule in Hodge’s 

Case. 
 

- Majority Reasons of MacPherson and Miller J.J.A., Appellant’s Record, Tab 1A at 
para. 37  
 

D. The dissent erred by speculating about what was “possible” 

27. The dissenting judge did not correctly apply the test set out in Villaroman. To the 

contrary, he committed the very same errors the Court of Appeal for Alberta made in 

Villaroman. He “focus[ed] on hypothetical alternative theories and, at times, engag[ed] in 

                                            
8 As previously noted, Foster was confronted in the backyard of 239 Roywood, Unit 301. Foster 

actually lived at 237 Roywood.  
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speculation rather than on the question of whether the inferences drawn by the [trier of fact], 

having regard to the standard of proof, were reasonably open to [them].” In so doing, he “crossed 

the line from considering the effects of gaps in the Crown evidence to raising purely speculative 

possibilities.”  
 

- R. v. Villaroman, 2016 SCC 33 at paras. 67, 70    
 

28. While Villaroman established that a reasonable inference can be drawn from the absence 

of evidence, it did not give the trier of fact (or an appellate court) license to engage in 

speculation divorced from the evidence, logic or common sense. Not every possibility or 

conjecture will constitute a reasonable alternate inference. Reasonable doubt is not based on 

imagination but on a healthy measure of common sense. 
 

- R. v. Villaroman, 2016 SCC 33 at paras. 36-38 
 

29. The dissenting judge focused on the absence of any evidence as to what was said between 

the appellant and the shooter and postulated an alternative theory to the appellant’s guilt: that “it 

is also possible that it was the driver’s intention to shoot at Mr. Foster without any counselling 

from the appellant.” This inference is not only speculative in that it has no foundation in any of 

the evidence, it strains credulity and runs counter to common sense and human experience.  
 

- Dissenting Reasons of Hourigan J.A., Appellant’s Record, Tab 1A at para. 14 
[Emphasis added] 

 

30. The suggestion that a person who had no connection to Mr. Foster or the damaged car, 

would take it upon themselves to fire at Mr. Foster without being asked to do so, does not accord 

with common sense or human experience. The appellant was the only connection between the 

shooter, Mr. Foster and the location of the shooting. There was no evidence that the shooter 

knew Mr. Foster, let alone any evidence that he had his own motive to shoot at him. The car that 

was damaged did not belong to the shooter; it belonged to the appellant’s mother.  Further, there 

was no evidence about the nature of the relationship between the appellant and the shooter that 

could make the theory that the shooter decided to avenge the appellant of his own accord a 

plausible one.  
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31. By contrast, the inference drawn by the jury – that the appellant had arranged for the 

shooter’s attendance and counselled him to fire the shots – was entirely consistent with the 

evidence and accords perfectly with common sense and human experience. The appellant was 

furious at Mr. Foster for having slashed his tires and smashed his windshield, and he had heard 

Foster threaten to kill Rikisha. The appellant was seen using a cellphone immediately before the 

SUV’s arrival at the townhouse complex, and he met the shooter immediately upon its arrival. 

After retrieving something from his own car, the appellant entered the SUV. The shooter then 

exited the parking lot, pulled in front of 239 Roywood, and fired the shots. The inference that the 

shooter did so in concert with, and at the behest of, the appellant is not only an irresistible 

inference, it is the only reasonable inference.  

 

32. In substituting his own view of the available inferences, the dissenting justice erred in 

failing to address the essential question: whether the jury could reasonably be satisfied that the 

appellant’s guilt was the only reasonable conclusion available. It may be that not every jury, or 

every appellate judge, would have inevitably reached the same conclusion, but that does not 

mean this jury’s conclusion was an unreasonable one. It was for the jury to come to its own 

conclusion as to what inferences to draw. 
 

- R. v. Chanmany, 2016 ONCA 576 at para. 45 
- R. v. Villaroman, 2016 SCC 33 at paras. 66-72 
- R. v. Biniaris, 2000 SCC 15 at paras. 24, 38-42 
- R. v. Wu, 2017 ONCA 620 at para. 15 

 

33. Moreover, the dissenting judge also erred by focusing too narrowly on the gap in the 

evidence, rather than the whole of the evidence. He concluded:   

In my view, there was a lacuna in the evidence such that no trier of fact acting reasonably 
could have concluded that there was no reasonable inference other than guilt.   
 

- Dissenting Reasons of Hourigan J.A., Appellant’s Record, Tab 1A at para. 20 
 

34. With respect, this is not the test. While it is permissible for an appellate court to consider 

the effect of a gap in the Crown’s case, imagining an innocent inference that might fill that gap 

does not make the jury’s verdict unreasonable. One must focus on the reasonableness of the 

jury’s verdict in the context of the whole case.   
 

- R. v. Villaroman, 2016 SCC 33 
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35. To the extent that the dissenting judge may be said to have considered the relative merits 

of the competing inferences at all, he understated the strength of the Crown’s case. The dissent 

concluded, “[T]here was no evidence that the appellant summoned the SUV driver.” It is true 

that there was no direct evidence on this point. However, there was ample circumstantial 

evidence: the appellant was seen on the phone after the confrontation with Mr. Foster and 

immediately before the SUV arrived; the SUV went up and down Roywood Drive twice, as 

though looking for the entrance to the parking lot; and the SUV was immediately met by the 

appellant upon arrival.   
 

- Dissenting Reasons of Hourigan J.A., Appellant’s Record, Tab 1A at para. 20 
- Pre-Charge Conference Proceedings, dated May 30, 2017, Respondent’s Record, 

Vol. 1, Part II, p. 15, l. 25 – p. 19, l. 26 
- Charge to the Jury, Appellant’s Record, Tab 1D, p. 83, ll. 13-30 
- Chart and CD of Surveillance Video Excerpts, Respondent’s Record, Vol. 2, Part III, 

pp. 457-458, Videos #5, #7, #8, #9 (appellant using phone); Video #10 (SUV passes 
in front of Roywood twice); Video #11 (appellant immediately meets SUV upon 
arrival) 

 

36. Moreover, the driver of the SUV did not discharge the gun in the direction of Mr. 

Foster’s home at 237 Roywood, but the specific unit (Unit 301 at 239 Roywood) where the 

appellant had gone to confront Mr. Foster. It was also the last place Rikisha and Connie had seen 

Mr. Foster. There was no evidence that the driver knew anyone who lived at the complex, or was 

familiar with the complex. 

 

- Proceedings at Trial: Connie Reddon – In-Chief, Respondent’s Record, Vol. 2, Part 
II, p. 331, l. 25 – p. 332, l. 10 

- Proceedings at Trial: Rikisha Reddon Barrow – In-Chief, Respondent’s Record, Vol. 
2, Part II, p. 384, l. 1 – p. 385, l. 5 

- Proceedings at Trial: Shakur Foster – In-Chief, Respondent’s Record, Vol. 2, Part II, 
p. 267, l. 1 – p. 269, l. 32 

- Exhibit 3B: Google Map – Annotated by Mr. Foster, Respondent’s Record, Vol. 2, 
Part III, p. 460 

 

37. Only the jury’s inference is able to bridge the gap in the evidence about what was said in 

the SUV in a way that is consistent with all of the evidence, common sense and human 

experience. The volatile events of the preceding 45 minutes render the inference that the 

appellant had counselled the shooter not merely plausible, but compelling. The jury thought so, 

and two judges of the Court of Appeal agreed. 
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- R. v. Villaroman, 2016 SCC 33 at para. 30 
 

E. The Law: R. v. Noble 

38. Confronted with a case to meet at trial, the accused is faced with a strategic or tactical 

burden to raise a reasonable doubt, to posit an alternative explanation other than guilt, for the 

evidence.  Whether the accused chooses to meet that burden, and whether they do so by 

testifying or by calling other evidence, is for the accused to decide. A trier of fact may not use 

the failure of the accused to testify to build the case against the accused, but neither are they 

required to speculate about possible defences the accused might have offered had they chosen to 

give evidence. Once an accused becomes “enveloped in a strong and cogent network of 

inculpatory facts,” they risk conviction if they do not respond.  
 

- R. v. Lepage, [1995] 1 S.C.R. 654 at para. 29 
- R. v. Noble, [1997] 1 S.C.R. 874 at para. 77, 92 
- R. v. Cook, [1997] 1 S.C.R. 1113 at para. 39 
- R. v. Youssef, 2018 ONCA 16 at para. 6, affirmed: 2018 SCC 49  
 

39. While the trier of fact cannot use an accused’s silence as a make-weight to prove the 

Crown’s case, once the trier of fact has determined the Crown has made out its case beyond a 

reasonable doubt, there remain other permissible uses. In Noble, Sopinka J. identified at least 

three: 1) it may be treated as confirmatory of guilt; 2) it may indicate that there is no evidence to 

support speculative explanations put forward by the defence; and 3) it may indicate that the 

accused has not put forward evidence that would require the Crown to negative an affirmative 

defence.   
 

- R. v. Noble, [1997] 1 S.C.R. 874 at paras. 89 & 90 

 

40. Sopinka J. did not foreclose the possibility that appellate courts could “go further” than 

triers of fact and treat the silence of an appellant as a make-weight, but his decision strongly 

suggests they cannot. In his view, “appellate courts, like triers of fact, may refer to the silence of 

the accused as indicative of the absence of an exculpatory explanation; silence is not inculpatory, 

but nor is it exculpatory.” Unlike a trier of fact, an appellate court is not constrained by section 

4(6) of the Canada Evidence Act from articulating its reliance on the appellant’s silence. In 

addition, the function of a reviewing court is fundamentally different, meaning that use of the 

appellant’s silence is different. However, the essential principle, that the appellant’s silence 
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cannot be used as a make-weight is essentially the same.  The treatment of silence on appeal is 

therefore consistent with the treatment of silence at trial. Appellate courts in the 20 years since 

Noble have proceeded on this basis.   
 

- R. v. Noble, [1997] 1 S.C.R. 874 at paras. 19, 103, 109 

 

41. In assessing the reasonableness of a verdict, an appellate court may take into account an 

appellant’s failure to testify because it is relevant to determining whether the inferences drawn 

by the trier of fact are reasonable. While silence may not be placed on the evidentiary scales, or 

used as a make-weight in cases where “appellate review [has first determined] [that] the 

fundamental basis of the case no longer [exists],” it is permissible for an appellate court to 

conclude from it that “there is no unspoken, innocent explanation about which [they] must 

speculate.”  
 

- R. v. Noble, [1997] 1 S.C.R. 874 at paras. 87, 102-103, 105, 108 
- R. v. Shaoulle, 2015 SKCA 101 at paras. 43-45, affirmed: 2016 SCC 16 
- R. v. Henderson, 2012 NSCA 53 at paras. 38-39 

 

F. The treatment of the appellant’s silence on appeal 

42. The majority and dissenting judges at the Court of Appeal did not disagree on the 

principles arising from Noble. Rather, they disagreed about the strength of the Crown’s case: 

whether the Crown had proven its case such that they could discuss the appellant’s silence at all. 

In this regard, the disposition of this appeal really turns on the application of Villaroman (as 

discussed above), and not on the application of Noble.   
 

- Dissenting Reasons of Hourigan J.A., Appellant’s Record, Tab 1A at paras. 17, 18 
- Order of the Court of Appeal of Ontario, dated June 6, 2018, Respondent’s Record, 

Vol. 1, Part I, p. 1 
 

43. The driving force behind the majority’s consideration of the appellant’s trial silence was 

an absence of evidence necessary to take the appellant’s alternative theory from speculative to 

reasonable. The majority’s use of the appellant’s trial silence cannot be equated with the 

impermissible use identified in Noble: using the appellant’s decision not to testify to turn an 

unreasonable verdict into a reasonable one.  
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44. The majority’s focus was properly on the absence of evidence to support the appellant’s 

alternative inference, rather than the appellant’s decision not to testify. In considering the 

reasonableness of the verdict, the majority concluded that the Crown had established a “strong 

case to answer.” The majority’s conclusion in this regard flowed from the facts of the case, not 

from the fact that the appellant did not testify. In this regard, the majority said as follows: 

As recognized by my colleague, appellate courts may refer to an accused’s silence as 
indicative of an absence of an exculpatory explanation when considering an unreasonable 
verdict argument on appeal: R. v. Noble, [1997] 1 S.C.R. 874, at para 103. However, 
relying on R. v. Lepage, [1995] 1 S.C.R. 654, at paras 29-30, my colleague concludes that 
no adverse inference can be drawn from the appellant not testifying in this case because 
there was “no case to answer.” 

 
With respect, I disagree. The facts I set out above established a strong case to answer …. 
In my view, this is a paradigm of a case to meet, far removed from “no case to answer.”  
 
This Court is therefore entitled to consider the appellant’s failure to testify in assessing 
whether an innocent inference was available: Noble, at para. 103. (emphasis added) 

 

- Majority Reasons of MacPherson and Miller J.J.A., Appellant’s Record, Tab 
1A at paras. 33-35 

 

45. The majority’s assessment of the strength of the Crown’s case was a sound one.  This 

was a very solid circumstantial case. It was common ground at trial (and on appeal) that the 

inference that the appellant had counselled the shooter to fire the shots was a reasonable one. The 

appellant’s trial counsel did not bring a non-suit application.9 The jury, which had been correctly 

instructed in accordance with the rule in Hodge’s Case, found that there were no alternative 

inferences consistent with guilt. The two majority judges of the Court of Appeal agreed.   
 

- R. v. Oland, 2016 NBCA 58 at para. 37, leave to appeal refused, [2016] S.C.C.A. No. 
188 

- R. v. Abbey, 2013 ONCA 206 at para. 43 
 

46. The appellant takes issue with the majority’s comment that the appellant’s “failure to 

testify negates the alternative inference my colleague identifies,” and argues this passage 

indicates the majority used the appellant’s silence as a piece of inculpatory evidence in its re-

                                            
9 The trial judge made reference to this fact before charging the jury and noted that it was 

“likely enough to survive one, but not by a long margin” (Proceedings at Trial, dated 

May 29, 2017, Respondent’s Record, Vol. 2, Part II, p. 437, ll. 12-19). 
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weighing of the case. While the use of the word “negates” is capable of giving rise to confusion 

(much as Sopinka J. indicated the use of the phrase “adverse inference” does), its use does not 

bear the interpretation given it by the appellant having regard to the facts of this case and the 

majority’s reasons as a whole.  
 

- Appellant’s Factum at para. 20 
- Majority Reasons of MacPherson and Miller J.J.A., Appellant’s Record, Tab 

1A at para. 32 
- R. v. Noble, [1997] 1 S.C.R. 874 at para. 88 
 

47. Focusing the analysis on the majority’s use of the word “negates” misses the broader 

point. The majority was doing nothing more than what Noble permits: considering the absence of 

any explanation in the face of a compelling case. The majority might just as readily have said, as 

the Alberta Court of Appeal did in R. v. Eastgaard, that “given the appellant’s failure to testify 

… [the defence inference] is ‘mere speculation.’” Or, as stated by the Ontario Court of Appeal in 

R. v. Youssef, that they were not “required to speculate about possible defenses [the appellant] 

might have offered had he chosen to give evidence.” At bottom, it is clear that the majority has 

complied with the substance of Noble. 

- R. v. Eastgaard, 2011 ABCA 152 at para. 22, affirmed: 2012 SCC 11 
- R. v. Youssef, 2018 ONCA 16 at para. 6, affirmed: 2018 SCC 49 

 

48. The appellant also asserts that the majority reasons conflate two different issues: 

“whether the accused had put an innocent explanation into evidence; and whether the accused 

was able to put an innocent explanation into evidence,” and suggests that the latter necessarily 

involves a forbidden use of the appellant’s silence. The respondent disagrees.   
 

- Appellant’s Factum at para. 22 [Emphasis added] 
 

49. It does not follow that because the majority characterized the appellant’s silence as an 

“inability” to give an explanation that they must have used the appellant’s silence as a make-

weight or inferred guilt from his silence. This point is illustrated by the following passage from 

Major J. in R. v. François (dissenting, but concurring on this point), which was relied on by 

Sopinka J. in Noble: 

… where the accused does not testify, it is open to the jury to draw the inference he or 
she could not have raised a reasonable doubt in the face of convincing Crown evidence. 
However, it is not permissible for a jury which is not otherwise convinced that the Crown 
has proven guilt beyond a reasonable doubt to infer from the fact that the accused has not 
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testified that he must be guilty. In other words, where the Crown has proven its case 
beyond a reasonable doubt, the absence of the accused’s testimony may indicate that he 
or she is unable to raise a reasonable doubt as a basis for acquittal, but this lack of 
testimony cannot otherwise be used to strengthen the Crown’s case where the Crown has 
fallen short of proving guilt.   
 

- R. v. François, [1994] 2 S.C.R. 827 at pp. 847-848 [Emphases added] 
 

50. In Noble, Sopinka J. cited this passage as confirmation that “it is not permissible to use 

the failure to testify as a piece of evidence contributing to a finding of guilt beyond a reasonable 

doubt where such a finding would not exist without considering the failure to testify.” Sopinka J. 

made clear that his reasons were consistent with François, and he did not qualify his reliance on 

this passage in any way.  
    

- R. v. Noble, [1997] 1 S.C.R. 874 at para. 85 
 

51. The passage from François is also consistent with Sopinka J.’s statement that the silence 

of an accused may be considered as confirmatory of guilt. Additionally, it is equally consistent 

with the well-established line of authority which states that where an innocent explanation is 

within the knowledge of the accused, it behooves the accused to provide it or to risk the 

consequences. As explained by Sopinka J. in Noble, with reference to his earlier decision in R. v. 

Lepage: 

[While] it is permissible to conclude from the failure to testify that there is no unspoken, 
innocent explanation about which the trier of fact must speculate, it is not permissible to 
use silence to strengthen a case that otherwise falls short of proving guilt beyond a 
reasonable doubt. If the totality of the evidence leads to guilt beyond a reasonable doubt, 
the accused’s silence simply fails “to provide any basis to conclude otherwise.”     

 

- R. v. Noble, [1997] 1 S.C.R. 874 at paras. 87 [Emphases added], 89, 90, 92  
- R. v. Lepage, [1995] 1 S.C.R. 654 at para. 65 
- R. v. Singh, 2018 BCCA 206 at para. 15 
- R. v. Sidhu, 2016 ABCA 321 at para. 31, citing R. v. Baden-Clay, [2016] HCA 35 
- R. v. Eastgaard, 2011 ABCA 152 at para. 22, affirmed: 2012 SCC 11 
- R. v. Oddleifson, 2010 MBCA 44 at para. 27, leave to appeal to S.C.C. refused: 

[2010] 2 S.C.R. viii  
- R. v. Dell (2005), 194 C.C.C. (3d) 321 (Ont. C.A.) at para. 35, leave to appeal to 

S.C.C. refused: 206 C.C.C. (3d) vi  
- R. v. Klyne, 2007 MBCA 100 at para. 30 

 

The jury rejected the defence inference as speculative.  This inference required something more 

to transform it into a reasonable inference capable of dislodging the reasonable Crown inference.  
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That “more” was information within the knowledge of the appellant.  The majority’s reference to 

the appellant’s silence signalled nothing more than this.   

 

G. The appellant’s silence at trial 

52. The appellant asserts that the majority of the Court of Appeal erred in finding that the 

jury was entitled to use the appellant’s silence against him. Here, the appellant relies on the 

following passage from the majority’s decision, and in particular the last sentence: 

The appellant was in the car during the events in question. He obviously knows who the 
driver/shooter was. He also obviously knows what happened leading up [to] the shooting. 
Yet, he did not provide an innocent explanation at trial. It was not unreasonable for the 
jury to consider this and conclude there was no exculpatory explanation or innocent 
inference available.   

 

- Appellant’s Factum at paras. 29-30 
- Majority Reasons of MacPherson and Miller J.J.A., Appellant’s Record, Tab 

1A at para. 36 
 

53. This passage cannot be read in isolation from the context of the case as a whole and the 

rest of the majority’s reasons. It is clear from the paragraphs that preceded it that the majority 

was satisfied that the evidence adduced at trial constituted a strong case to meet, without any 

reliance on the appellant’s silence. The Crown’s case needed no shoring up. The majority fully 

appreciated that triers of fact, and appellate courts, can only consider trial silence after the Crown 

has proven its case.  

 

54. Moreover, the jury was correctly instructed about the use they could make of the 

appellant’s trial silence, and there is nothing in the trial record to suggest that they did not heed 

those instructions. The jury was told at the beginning of trial:  

The defence doesn’t have a burden of proof at all. The defence doesn’t have to lead any 
evidence at all. The defence doesn’t have to testify at all. It’s entirely the Crown’s job to 
satisfy you, beyond a reasonable doubt, that each of the five charges you’ve heard has 
[sic] been made up [sic] based on the evidence….[I]f and only if the defence decides to 
call evidence, then they may, but they don’t have to and there is no inference to be drawn 
if they don’t. That’s entirely their right….The defence doesn’t have to lift a finger and 
can just sit there and wait for the evidence to come in and tell you that in their opinion, 
it’s not enough. And that’s their right… 

 

- Proceedings at Trial, dated May 23, 2017, Respondent’s Record, Vol. 1, Part II, p. 
100, ll. 10-25 
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55. After all the evidence had been given, the trial judge revisited the issue: 

So the defence will not be calling evidence as well. I explained to you – that to you at the 
beginning. Of course, defence doesn’t ever have to call evidence. That’s what a trial is 
about, is we have to go through the evidence we’ve got. 

 

- Proceedings at Trial, dated May 29, 2017, Respondent’s Record, Vol. 2, Part II, p. 
449, ll. 9-14 
 

56. During his main charge, the trial judge reminded the jury that the burden was on the 

Crown throughout the trial and that the appellant had nothing to prove: 

The obligation to prove Mr. Nurse’s guilt rests with Crown counsel. From start to finish, 
that obligation never shifts. Mr. Nurse, and indeed any person charged, does not have to 
present evidence. Mr. Nurse does not have to prove anything. To be more specific, Mr. 
Nurse does not have to prove that he is not guilty of the offences charged or guilty only 
of some less serious offence that the ones charged. 
 

- Charge to the Jury, Appellant’s Record, Tab 1D, ll. 15-25 
 

If the majority’s reasons do reflect any error, it is not one that is reflective of any error at the trial 

and should have no bearing on the disposition of this appeal. 
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