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PART I – OVERVIEW, STATEMENT OF FACTS- PART II - POINTS IN ISSUE 

 
Overview 

1.     The intervener, the Attorney General of Ontario, accepts the facts as disclosed in the 

record of the Court below. The Attorney General of Nova Scotia has raised four issues in this 

appeal. Ontario intervenes on one of them: whether the Nova Scotia Court of Appeal (NSCA) 

erred in law in concluding that the acts and declarations made by Dean Kelsie's co-conspirators 

which preceded Kelsie's involvement in the conspiracy could not be used as evidence against 

him at step three of the R. v. Carter, [1982] 1 SCR 938 test. It is the position of Ontario that the 

Nova Scotia Court of Appeal's judgment on the application of step three of the Carter test 

reflects a fundamental misunderstanding of the nature of the offence of conspiracy in the 

underlying rationale for the co-conspirators exception to the hearsay rule. The Court of Appeal 

erred in declining to follow judgments of this Court and decisions of its own Court. The Court of 

Appeal improperly conflated steps two and three of the Carter test and has extended many of the 

requirements in step two to step three. NSCA also erred in imposing an additional admissibility 

requirement in step three when one does not exist. The Court of Appeal confused admissibility 

and the assessment of the weight to be given co-conspirators acts and declarations in furtherance 

of the conspiracy  and  erred in restricting the  jury's ability to assess the evidence in step three in 

this case. In the result NSCA has inappropriately limited the application of the co-conspirators 

exception to the rule against hearsay.  
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PART III – BRIEF OF ARGUMENT 

Introduction  

2.  The co-conspirators exception to the rule against hearsay provides that the acts and 

declarations of a member of a criminal conspiracy or common criminal enterprise, made in 

furtherance of the conspiracy or enterprise, are admissible against all members of the conspiracy 

or enterprise.1 In R. v. Baron and Wertman2, Justice Martin for the Ontario Court of Appeal put 

it this way  

“i[f] A and B have agreed to achieve a common unlawful purpose, them by their 
agreement each has made the other his agent to achieve that purpose, with the result that 
the acts and declarations of A in furtherance of the common design are not only A’s acts 
and declarations but, in law, are also B’s acts and declarations. The rule of evidence is 
not limited to charges of conspiracy but applies to any offence which is the result of pre-
concert. “… It only comes into play, however, where there is evidence fit to be 
considered by the jury that the conspiracy alleged between A and B exists”3.   

 
 

3. The last requirement presented a problem in the development of the case for the Crown 

which could only be resolved by admitting the evidence conditionally, on the understanding that 

the prosecution would prove the requirement by the end of the trial or the evidence would be 

considered not to be admissible for the purpose for which it was tendered.  In 1982 in R.v. 

Carter4 this Court definitively explained how this problem was to be resolved and how the trier 

of fact was to apply the co-conspirators exception to the hearsay rule to provisionally admitted 

acts and declarations of the conspirators. The rule involves three steps:  

1. The trier of fact must be satisfied beyond reasonable doubt that the alleged conspiracy 
in fact existed. 

 

                                            
1 R. v. Carter, [1982] 1 SCR 938; Paradis v. The King (1933) 61 CCC 184 (SCC); Koufis v. The King, (1941) 76 
CCC 161 (SCC); 
2 R. v. Baron and Wertman, 1976 CanLII 775 at para. 54 
3 See also: Koufis,  supra; R.v.Chang, [2003] O.J. No. 1076 (C.A.), at paras 53-61: R.v. Khatchatourov, 2014 
ONCA 464, at paras 23-25: R.v. Puddicombe 2013 ONCA 506 at para.116-118; R.v. Smith, 2007 NSCA 19, at paras 
194-196, aff’d on other grounds 2009 SCC 5; R. v. Keen [1999] E.W.J. 5578 (Q.L.) (C.A. Crim. Div.) at p. 7-10 
4 R. v. Carter, [1982] 1 SCR 938 and R. v. Barrow, [1987] 2 SCR 694, at para 73 
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2. If the alleged conspiracy is found to exist then the trier of fact must review all the 
evidence that is directly admissible against the accused and decide on a balance of 
probabilities whether or not [the accused] is a member of the conspiracy. 

 
3. If the trier of fact concludes on a balance of probabilities that the accused is a member 

of the conspiracy then [the trier] must go on and decide whether the Crown has 
established such membership beyond reasonable doubt. In this last step only, the trier 
of fact can apply the hearsay exception and consider evidence of acts and declarations 
of co-conspirators done in furtherance of the object of the conspiracy as evidence 
against the accused on the issue of his guilt. 

 

4. The validity of the three-step Carter test was confirmed by this Court in 1987 in R.v 

Barrow and in 2000 in R.v. Sutton5 In 2005, this Court considered the rationale and application 

of the R. v. Carter co-conspirators jury instruction and confirmed its continued validity in light 

of the rules which govern the principled approach towards hearsay. Chief Justice McLachlin for 

the Court held that the co-conspirators exception to the hearsay rule and the Carter 3 step test 

met the necessity and reliability requirements of the principled approach and should not be set 

aside or altered. The Carter test was fair to the accused because it allowed the trier of fact to 

consider hearsay statements of co-conspirators made in furtherance of the conspiracy, only after 

the jury was satisfied (1) beyond a reasonable doubt, that the conspiracy existed and (2), based 

only on direct evidence against the accused, that the accused was probably a member of the 

conspiracy. The Court recognized the practical problem created and also those avoided by the 

exception and Carter test and in the end expressly rejected the need to impose any additional 

limitations or requirements on the rule or the test.6  

 

5.  In this case, in the Court below, counsel for Mr. Kelsie contended that the trial judge had 

erred in his charge to the jury because he advised the jury that they could consider as part of the 

third step of the Carter test, evidence which did not implicate Mr. Kelsie in the conspiracy. That 

                                            
5 R. v. Barrow, [1987] 2 SCR 694, at para 73, per McIntyre J. in dissent but in agreement with the majority on this 
issue. and R.v. Sutton [2000]2SCR 595   
6 R. v. Mapara, 2005 SCC 23, at paras 24-34. 
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they could consider events that occurred before Mr. Kelsie was a member of the conspiracy. The 

Nova Scotia Court of Appeal agreed with this submission and said:  

[163]  On the Appellant’s second point: the hearsay evidence introduced did not mention 
Kelsie, did not allude to him being involved in the conspiracy, and did not suggest that he 
in any way had any involvement in the conspiracy to murder Mr. Simmons. All of the 
hearsay evidence relates to a period of time when Kelsie could not, on this record, have 
been part of the conspiracy. Kelsie was not a member of the conspiracy when these acts 
and declarations occurred; they could not prove his membership in the conspiracy. The 
hearsay evidence could not possibly assist them to determine his membership beyond a 
reasonable doubt. He is not implicated in any way by that evidence.  
 
[164]  The only evidence upon which the jury could come to the conclusion that Kelsie 
was involved in the conspiracy starts with the car ride to Dartmouth. It consists of direct 
evidence and admissions by the Appellant.  
 
[165]  From the instructions given by the trial judge, the jury would be left with the 
impression that there was something in the extensive hearsay evidence that was likely to 
take them from the Appellant’s probable membership in the conspiracy to his 
membership beyond a reasonable doubt when it could not. Again, this was in error.  
 
[166]  In these circumstances, the determination of Mr. Kelsie’s involvement in the 
conspiracy depended entirely on the evidence of his own acts and declarations.  
 
[167]  Once again, the Crown invites us to discount the seriousness of these errors by the 
failure of trial counsel to object to the charge. I decline to do so. As with the first two 
grounds of appeal, it goes to the heart of the trial judge’s charge on the conspiracy count. 
It left the jury with the mistaken impression that it could use evidence which was not 
admissible to determine Kelsie’s involvement in the conspiracy.7 (emphasis added) 

 

6. It is the position of Ontario that the Nova Scotia Court of Appeal erred in its 

understanding of the Carter test in a variety of serious and compounding ways. The Court of 

Appeal placed a number of additional limitations on the application of the rule which are 

inconsistent with the judgments of this Court, the decisions of their own Court, and the 

underlying rationale for the co-conspirators exception to the hearsay rule8. The NSCA has not 

explained why they have chosen to severely restrict the application of the rule and they have not 

identified any jurisprudence which they would justify the limitations. . There are none.  

                                            
7 Judgement of the Court of Appeal, at para.163-167. 
8 R.v. Smith Supra 
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7. The Attorney General of Ontario agrees with the appellants submissions on this issue.  

Ontario also submits that first, in concluding that the evidence which preceded Mr. Kelsie’s 

membership in the conspiracy and the evidence which did not implicate him in the conspiracy 

should not have been considered by the jury in step three of the Carter test, the Court of Appeal 

improperly conflated steps two and three of the test. Second, in their analysis of the ambit of step 

three the NSCA confused the purpose of the rule and seems to have imposed a threshold 

admissibility requirement into step three, when one does not exist. Third, the NSCA also failed 

to distinguish between the admissibility of co-conspirators acts and declarations and the weight 

be given to this conduct.  The NSCA erred in failing to recognize that it was the responsibility of 

the jury to assess the probative value of evidence in step three, not the Court. Lastly, NSCA’s 

judgment reflects a fundamental misunderstanding of the nature of the offence of conspiracy and 

the underlying rationale for the co-conspirators exception to the hearsay rule.  

 

The Court of Appeal conflated steps two and three of the Carter test 

8. The Attorney General of Ontario submits that, in concluding that the acts and 

declarations made by Mr. Kelsie’s co-conspirators, which preceded Mr. Kelsie's involvement in 

the conspiracy could not be used as evidence against him at step three, because Kelsie was not 

implicated in any way by the evidence, the Court of Appeal inappropriately conflated steps two 

and three of the Carter test. Step two not step three exists to ensure that the trier of fact does not 

improperly consider hearsay evidence of co-conspirators, in a situation where there is no 

evidence directly implicating the accused in the conspiracy. In R .v. Mapara, 9 Chief Justice 

McLachlin for this Court explained that reliability and fairness is satisfied by step one and two of 

the Carter test. It is step two not step three, which deals with evidence which directly implicates 

the accused.  Ontario recognizes that the trier fact has to be satisfied that the threshold in step 
                                            
9 R .v. Mapara, supra, at para, 24-27. 
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two has been met, before the trier of fact can consider all the evidence, including the acts and 

declarations of the accused co-conspirators in step three. But once this threshold has been 

satisfied, all the acts and declarations of the co-conspirators, in furtherance of the conspiracy are 

admissible against the accused, including those acts declarations of the conspirators which 

preceded the accused’s involvement - in determining guilt beyond a reasonable doubt. By 

limiting the jury's consideration in step three to evidence which implicated Mr. Kelsie while he 

was a member of the conspiracy, the NSCA effectively removed from the jury’s consideration 

the very evidence the co-conspirators exception to the hearsay rule was designed to ensure the 

jury considered. At step three the acts and declarations of each member of the conspiracy 

become, in law, the acts and declarations of all the members of the conspiracy. In this case the 

Nova Scotia Court of Appeal has functionally extended many of the requirements in step two to 

step three and by doing so has inappropriately limited the application of the co-conspirators 

exception to the rule against hearsay. By restricting the jury’s consideration of the evidence in 

step three, the Court of Appeal has turned an effective, useful rule of evidence to one that serves 

no point.  

 

The NSCA erred in imposing an additional admissibility test in step three 
 
9. The purpose of a Carter charge is to instruct the jury on how to analyze evidence it has 

already heard. Once the trier of fact has found beyond a reasonable doubt that the conspiracy 

existed and based only on direct evidence against the accused, that the accused was probably a 

member of it, the trier of fact can apply the hearsay exception and consider evidence of acts and 

declarations of co-conspirators done in furtherance of the object of the conspiracy, as evidence 

against the accused, on the issue of his guilt. It is the position of the Attorney General of Ontario 

that by concluding that the acts and declarations made by Mr. Kelsie's co-conspirators, which 

preceded Kelsie's involvement in the conspiracy, could not be used as evidence against him at 
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step three, because Kelsie was not implicated in any way by the evidence, the NSCA improperly 

imposed an additional admissibility requirement into step three, where one does not exist. There 

is no “implicated in the conspiracy” admissibility threshold in step three. Similarly, there is no 

rule which limits the jury’s consideration of the evidence in step three to evidence which begins 

when the accused agreed to commit the crime. The Respondent acknowledges in paragraph 22 of 

his Memorandum of Argument that there is no hard and fast rule of the law that excludes the 

jury’s considerations of in furtherance acts and declarations before the accused joined the 

enterprise. There is no basis in the existing jurisprudence to impose these additional limitations 

and no policy or common sense reason to do so, given the underlying rationale for the rule. 

 

10. In R. v. Mapara,10 this Court stressed that the “ultimate use” the jury makes of the 

evidence should not be confused with its role in determining threshold reliability – under steps 

one and two. The purpose of the Carter jury instruction is to assist the jury in the evaluation of 

evidence it has already heard. It is the jury who ultimately must make all of the findings. In their 

consideration of the issue, the NSCA spoke of the evidence of preceding acts in furtherance by 

co-conspirators, as not being capable of proving Kelsie's membership in the conspiracy and the 

Court of Appeal said the jury was wrongly left with the impression that the extensive evidence 

was likely to take them from the Appellant's membership in the conspiracy to his membership 

beyond a reasonable doubt. The Respondent contends that the pre-existing evidence in issue did 

not add to the case against the accused. It is Ontario's position that these statements by the Court 

of Appeal and the Respondent involve a consideration of the use and weight to be assigned to the 

evidence. This was an assessment and decision to be made by the jury, not the court. At step 

three the ultimate determination of the accused's membership in a conspiracy was a decision for 

the jury to be made on the basis of all the evidence including the evidence of pre-existing acts 
                                            
10 R. v. Mapara, supra, at para 25 
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and declarations.  The jury was required to examine all the relevant circumstances and to assess 

their cumulative effect.11 The Court of Appeal erred in concluding that much of this evidence 

should not have been considered by the jury and they compounded that error by concluding that 

the evidence was not capable of assisting the jury and was not likely to move to probable 

membership in the conspiracy beyond a reasonable doubt. The Court of Appeal usurped the 

jury’s responsibility. 

 

11. Evidence which does not implicate an accused person or which precedes his or her 

membership in the conspiracy often advances the Crown’s case. This type of evidence may be 

relevant to a variety of different issues depending on the nature of the crime. Evidence which 

does not implicate a particular co-conspirator or which precedes his or her membership may 

nevertheless provide context to the nature of the crime the accused agreed to join and/or his or 

her understanding of it at the time he or she joined the conspiracy. Acts and declarations in 

furtherance of the conspiracy which do not implicate a particular co-conspirator or predate 

membership may explain the actions and motivations of other co-conspirators when they later 

interact with the accused person. Ontario recognizes that acts and declarations from other co-

conspirators in furtherance of the conspiracy may often implicate the accused .The Appellant and 

Respondent have both provided hypothetical examples of just that sort of inculpatory evidence.12  

Other examples of evidence implicating the accused may be found in R. v. N.Y.; R. v. Bogiatzis, 

and R v. Mota, supra,13. While evidence which directly implicates an accused person in the 

conspiracy will often represent cogent evidence against the accused, this circumstance should not 

                                            
11 R. v. Mota, [1979] O.J. No. 793 (Ont. CA), at para. 15-20. 
12 Appellant's Memorandum of Argument, at para 93; Respondent’s Memorandum of Argument, at para 62. The  
Appellant's hypothetical is designed to illustrate how incongruous would be the exclusion of it, especially powerful 
evidence against an accused person derived from the statement made before his entry into the joint crime; the 
Respondent’s example is designed to illustrate how by contrast the facts in Kelsie's case such earlier evidence may 
in fact unquestionably implicated an accused.  
13 R. v. N.Y., 2012 ONCA 745, at paras 105-106; R. v. Bogiatzis, 2010 ONCA 902 at paras 14 and 42; R. v. Mota, 
supra, para 23 and 24. 
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obscure the fact that less powerful evidence may nevertheless be material and capable of taking 

the jury from an accused probable membership in a conspiracy to prove beyond a reasonable 

doubt.  In any event at step three the acts and declarations of the each member of the conspiracy 

become the acts and declarations of all the members of the conspiracy. At step three the evidence 

that implicates one of the conspirators implicates all of the conspirators. 

 
The NSCA misunderstood the nature of the offense of conspiracy and the underlying rationale 
for the co-conspirators exception. 
 
12.  It is the position of Ontario that the NSCA’s judgement on the application of step three of 

the Carter test reflects a fundamental misunderstanding of the nature of the offence of 

conspiracy and the underlying rationale for the co-conspirators exception to the hearsay rule. The 

co-conspirators exception to the rule against hearsay and the Carter three-step test are both 

rooted in the same underlying idea. Section 465 of the Criminal Code makes it a crime to agree 

to commit an indictable offence. Conspiracy is an inchoate offense. It involves a common 

criminal enterprise. The actus reus is the fact of the agreement. The mens rea involves 

knowledge of the general objects of the agreement and intent. The offence is complete once two 

or more persons agree with the requisite mens rea. The object of the conspiracy does not have to 

be achieved. Sometimes conspiracies are ongoing and conspirators join and withdraw from 

ongoing conspiracies along the way. They do not need to have been involved with other co-

conspirators as long as there is a linked person. Co-conspirators can participate in different, 

separate aspects of the object of the conspiracy. None of this matters. The focus of the offence is 

not on when a particular conspirator joins the conspiracy but whether he or she agreed to the 

general objects of the conspiracy with the requisite knowledge and intent when they joined. 

What matters is that the late joining co-conspirators adopted and agreed to the pre-existing 

conspiracy while the conspiracy was ongoing. The co-conspirators exception to the hearsay rule 
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recognizes and responds to the nature of the offence and its constituent elements. It is based on 

principles of agency and admissions against interest. The rationale for the rule is based on the 

proposition the various conspirators or co-actors have, in effect, appointed each other to an 

agency for the duration of the common enterprise. The rule applies to the actions of all members 

of the conspiracy whether or not they stand charged in the particular prosecution. In this case 

Nova Scotia Court of Appeal erred in concluding that step three of the co-conspirators exception 

requires that only the acts and declarations in furtherance of the conspiracy which occurred at or 

after the accused joined the conspiracy can be considered against him at step three. This is not 

right. When the conditions for step one and two have been met, the acts and declarations of each 

member become in law, the acts and declarations of all the conspirators. Again, what matters is 

not when a particular co-conspirator joins the conspiracy but whether he or she agreed to the 

general objects. What matters is that the late joining co-conspirators adopt and agree to the pre-

existing conspiracy.  In the end, it is up the trier of fact (not the Court) to determine whether on 

all the evidence the crown has proven the offense beyond a reasonable doubt.  

 

PART IV – SUBMISSIONS CONCERNING COSTS 

12. The Attorney General for Ontario makes no submission as to costs. 

 

PART V – REQUEST FOR PERMISSION TO PRESENT ORAL ARGUMENT 

13. The Attorney General for Ontario requests permission to present oral arguments at the 

hearing of this appeal. 

 

14. It is the position of the Attorney General for Ontario that the issues should be resolved in 

accordance with the foregoing submissions. 
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