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MEMORANDUM OF ARGUMENT  

Part I – Statement of Facts 

Public Interest 

1. The issue under appeal is one of significant public interest as it deals with the relationship 

between the rules governing the Family Patrimony1 under the Civil Code of Quebec2, 

which are of Public Order, and the impact that a discretionary trust could have on the 

composition and value of the Family Patrimony;  

2. It is moreover in the interest of the public that Applicants be granted leave to appeal the 

Appellate Court Judgment before the Supreme Court of Canada to resolve a legal debate 

in Quebec Civil Law, with widespread implications on families in the Province, over 

whether the Family Patrimony includes the value of family residences that are held in 

discretionary trusts; 

3. In particular, it is in the public’s interest that the Supreme Court of Canada set an 

objective test to determine whether the value of a family residence, which is owned by a 

discretionary trust that is controlled by one (1) of the spouses, forms part of the Family 

Patrimony in accordance with Article 415 C.c.Q.3, which includes “the rights which 

confer use” of the residences of the family;  

4. Applicants respectfully submit that the Appellate Court Judgment4 undermines the Public 

Order nature of the Family Patrimony Rules by allowing for the exclusion of the value of 

a family residence from the Family Patrimony, which would have otherwise been 

contractually impossible to achieve5, on the basis that the family residence was initially 

                                                 
1  Hereinafter the “Family Patrimony Rules”. 
2  Hereinafter the “C.c.Q.” 
3  Article 415 C.c.Q., Application for leave to appeal, hereinafter « A.A. », vol. I, p. 66-67. 
4  Judgment of the Court of Appeal of Quebec, District of Montreal, rendered on March 1st, 

2018, by the Honourable Marie St-Pierre, J.C.A., the Honourable Robert M. Mainville, J.C.A. 

and the Honourable Suzanne Gagné, J.C.A., C.A.: 500-09-026521-161, hereinafter the 

“Appealed Judgment”, A.A., vol. I, p. 16.  
5  Articles 9, 391 & 423 C.c.Q., A.A., vol. I, p. 66 & 67 , Article 41.4, Interpretation Act, 

CQLR c I-16, A.A., vol. I, p. 67.1. 
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acquired through a trust6, notwithstanding the discretionary nature of the trust and the 

husband’s vast powers to effectively control the trust’s property in virtue of the terms of 

its constituting act;  

5. In its reasoning, the Appellate Court Judgment goes through various considerations that it 

deems relevant to the question without setting a clear objective test to determine when 

and how the value of a family residence, owned by a discretionary trust, is to be included 

in the Family Patrimony;  

6. On the contrary, the Appellate Court Judgment favors an individualized approach with an 

emphasis on the spouses’ intentions at the time of constitution of the trust, 

notwithstanding the Public Order nature of the Family Patrimony Rules, including that 

“(…) spouses may not, by way of their marriage contract or otherwise, renounce their 

rights in the family patrimony”7 during the marriage;  

7. The undesired result of the Appellate Court Judgment is to accentuate uncertainty in the 

interpretation of Article 415 C.c.Q., which is a public order provision that forms part of 

an institution, the Family Patrimony, which has as its purpose the protection of 

vulnerable spouses8; 

8. The direct consequence of this uncertainty is to impose an undue burden on financially 

vulnerable spouses to prove bad faith in order to benefit from the full protection provided 

by a public order provision of the C.c.Q.; 

9. Considering that the Supreme Court of Canada has never adjudicated on this matter of 

public interest and importance, and the apparent contradictions in the relatively limited 

Court of Appeal Jurisprudence, it is in the public’s interest that this Honourable Court 

                                                 
6  Article 1262 C.c.Q.: “A trust is established by contract, whether by onerous or gratuitous 

title, by will or, in certain cases by law. Where authorized by law, it may also be established 

by judgment.” (emphasis added), A.A., vol. I, p. 67.1. 

7  Article 423 C.c.Q., A.A., vol. I, p. 67. 
8  M.T. c. J.-Y.T., [2008] 2 RCS 781, 2008 CSC 50, par. 16. 
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grant Applicants leave to appeal the Appellate Court Judgment inter alia to mitigate 

future family litigation in Quebec and to safeguard the protections of the Family 

Patrimony Rules for financially vulnerable spouses in the Province;  

The Relevant and Uncontested Facts 

10. Applicants respectfully submit that the relevant and uncontested facts to the present 

request for leave to appeal to the Supreme Court of Canada are as follows: 

a. The Late Taky Yared (hereinafter the “Deceased”) and Respondent were married 

on July 25th, 1998, in Beirut, Lebanon; 

b. There were four (4) children born issue of the Deceased’s marriage with 

Respondent (hereinafter collectively referred to as the “Minor Children”).  The 

Minor Children are all under the age of majority; 

c. On October 11th, 2011, a trust was constituted, namely, the Fiducie Famille Taki 

(hereinafter the “Family Trust”); 

d. In virtue of the deed constituting the Family Trust9, Respondent was named as 

both a co-trustee of the Family Trust along with his elderly mother, and the sole 

“Électeur” of the Family Trust, providing him with additional extensive 

discretionary powers over the trust and its patrimony;  

e. Notwithstanding that the Minor Children and the Deceased were named as the 

initial beneficiaries of the Family Trust, Respondent, as “Électeur”, held inter alia 

the following extensive discretionary powers over the Family Trust: 

i. To name and replace the initial beneficiaries of the Family Trust, including 

inter alia, to name himself as a beneficiary10; 

 

                                                 
9  Exhibit A-1, Trust Deed for the Fiducie Famille Taki dated October 4th, 2011, hereinafter the 

“Trust Contract”, A.A., vol. I, p. 80. 
10  Id., articles 4.2 & 4.3, A.A., vol. I, p. 90-92. 
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ii. To pay out the capital and revenue of the Family Trust to the beneficiaries 

thereof in whatever proportions and to whomever of them at his sole 

discretion11; 

f. Moreover, the trustees of the Family Trust had the full administration over the 

Family Trust’s property and were not obliged to maintain the value of the capital 

or of any assets held by the Family Trust, the whole as further described at 

Article 6 of the Trust Contract, which provides inter alia as follows: 

(…) il ne sera pas obligé de maintenir la valeur, de faire fructifier, 

ni d’accroître le Capital ou tout bien de la Fiducie malgré le Code 

civil ou toute autre disposition des présentes et malgré la référence 

ci-dessous aux pouvoirs de pleine administration.12 

g. On June 18th, 2012, the parties purchased the immovable that would serve as their 

family residence (hereinafter the “Family Residence”) through the Family Trust 

for an amount of $2,350,000.0013; 

h. At the time of purchase of the Family Residence, Respondent and the Deceased 

were cohabiting the Family Residence, where they would continue to cohabit until 

shortly prior to the Deceased’s death, at which time, the Deceased served divorce 

proceedings upon Respondent14; 

i. On August 22nd, 2014, the Deceased executed a last Will and Testament before 

Notary Yves Emard15, which includes inter alia the following terms: 

i. In accordance with Article 10 of the Will, the Deceased bequeathed the 

entirety of her Estate (hereinafter the “Estate”) in equal portions to four 

                                                 
11  Exhibit A-1, Trust Contract, article 4.4, A.A., vol. I, p. 92. 
12  Id., article 6, A.A., vol. I, p. 103. 
13  Exhibit A-2, Acte d’achat de la Résidence, A.A., vol. I, p. 122. 
14  Exhibit R-1, Court Plumitif for Court file no. 500-12-323004-147, and Late Taky Yared’s 

Demande introductive d’instance en divorce et requête pour mesures provisoires et 

ordonnance de sauvegarde dated July 2nd, 2014, en liasse, hereinafter the “Divorce 

Proceedings”, A.A., vol. I, p. 129. 
15  Exhibit A-3, The Late Taky Yared’s Last Will and Testament signed before Notary 

Yves Emard on August 22nd, 2014, hereinafter the “Will”, A.A., vol. II, p. 1. 
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(4) separate trusts, each of the Minor Children being named as beneficiary 

of one (1) of the said Trusts16; 

ii. In accordance with Article 8 of the Will, the Deceased appointed 

Applicants as liquidators of the Estate17; 

j. At the time of execution of the Will, the Deceased and Respondent were engaged 

in the above-mentioned Divorce Proceedings, which had been instituted shortly 

prior, on or around July 2nd, 201418; 

k. In her Demande introductive d’instance en divorce et requête pour mesures 

provisoires et ordonnance de sauvegarde, the Deceased requested partition of the 

Family Patrimony and exclusive ownership of the Family Residence; 

l. On April 6th, 2015, the Deceased died following an approximate four (4) year 

battle with brainstem cancer; 

m. The Deceased died prior to the rendering of a Judgment of Divorce and therefore, 

the Deceased and Respondent were still married on the date of the Deceased’s 

death; 

n. As such the Deceased and Respondent’s marriage was dissolved by way of the 

Deceased’s death on April 6th, 2015; 

o. Respondent continued to reside at the Family Residence with the Minor Children 

at the date of dissolution of the marriage and continued to reside at the Family 

Residence thereafter;   

 

                                                 
16  Exhibit A-3, Will, article 10, A.A., vol. II, p. 13-20. 
17  Id., article 8, A.A., vol. II, p. 7-10. 
18  Exhibit R-1, Divorce Proceedings, A.A., vol. I, p. 131. 
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11. On July 19th, 2016, Applicants, in their capacities as liquidators of the Estate, served their 

Judicial Application for Declaratory Judgment in regards to Property Forming Part of 

the Estate of the Late Taky Yared19 upon Respondent; 

12. On November 15th, 2016, the Honourable Justice Serge Gaudet J.C.S. rendered Judgment 

on Respondents’ Judicial Application20; 

13. On March 1st, 2018, the Court of Appeal of Quebec rendered the Appellate Court 

Judgment overturning the conclusions of the Trial Judgment;   

14. The Appellate Court Judgment is the subject of the present request for leave to appeal 

before the Supreme Court of Canada; 

 

Part II – Statements of Questions in Issue 

15. Applicants respectfully submit that the questions of public interest raised by the present 

appeal are as follows:  

A. Does the Family Patrimony include a family residence, or the “rights which confer 

use” of it, when the said family residence is owned by a discretionary trust that is 

controlled by one of the spouses, under Article 415 C.c.Q.? 

B. When the Court determines that a spouse holds “rights which confer use” of a family 

residence in accordance with Article 415 C.c.Q., what are the applicable criteria to assess 

whether the value of such rights equates to the value of the family residence? 

 

                                                 
19 Judicial Application for Declaratory Judgment in regards to Property Forming Part of the 

Estate of the Late Taky Yared, July 19th, 2016, hereinafter “Applicants’ Judicial Application”, 

A.A., vol. I, p. 68. 
20  Judgment of the Superior Court, District of Montreal, rendered on November 15th, 2016, by 

the Honourable Serge Gaudet, J.C.S, S.C.M.: 500-17-094782-169, hereinafter the “Trial 

Judgment”, A.A., vol. I, p. 4. 
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Part III – Statement of Argument 

A. Does the Family Patrimony include a family residence, or the “rights which confer 

use” of it, when the said family residence is owned by a discretionary trust that is 

controlled by one of the spouses, under Article 415 C.c.Q.? 

16. Applicants respectfully submit that in accordance with Article 415 C.c.Q., the Family 

Patrimony includes the “rights which confer use” of a family residence when it is owned 

by a discretionary trust that is controlled by one of the spouses.   

17. To this effect, Article 415 C.c.Q. includes inter alia the following as forming part of the 

Family Patrimony: 

“415. The family patrimony is composed of the following property owned by 

one or the other of the spouses: the residences of the family or the rights which 

confer use of them (…).  

18. Therefore, the more specific question before the Court is to determine whether a family 

residence owned through a discretionary trust falls or should fall within the scope of “the 

residences of the family or the rights which confer use of them” as set out in Article 415 

C.c.Q.;  

19. Considering the Public Order nature of the Family Patrimony Rules, which is further 

elaborated upon below, Applicants respectfully submit that the Court should examine 

only objective criteria, based on the terms of the constituting trust act, when determining 

whether there is an existence of rights conferring use of a family residence that is owned 

by a trust; 

Public Order nature of the Family Patrimony 

20. The primary objective of the Family Patrimony Rules is to protect vulnerable spouses by 

guaranteeing a form of financial equality in marriage with respect to certain family 

assets;  



52 

Memorandum of Argument Statement of Argument 

 

21. In the 2008 Supreme Court of Canada Judgment, M.T. v. J.-Y.T., the Court explained the 

context surrounding the institution of the Family Patrimony in part as follows: 

[16] The institution of family patrimony is consistent with a general trend in 

Canada to protect vulnerable spouses.  This legislative tendency is concerned 

with guaranteeing a form of equality that, although imperfect, plays a 

significant role in the creation and dissolution of a family patrimony on terms 

that can vary widely (…). 

[17] The Quebec National Assembly passed the provisions that established the 

family patrimony in 1989 (…).  That Act represented a partial response to the 

disappointment and difficulties that had resulted from the implementation of 

the compensatory allowance in years prior to its reenactment (…).21   

22. The rules governing the Family Patrimony are of public order22; 

23. Article 9 C.c.Q. and Article 41.4 of the Interpretations Act provide the general rule that it 

is not possible to derogate from rules of public order23; 

24. As a result, contracts and other acts concluded in good faith that do not conform to public 

order produce no effect. In other words, by introducing the notion of public order, the 

legislator directly sets aside contractual liberty in order to pursue public interest goals, 

such as the protection of vulnerable people; 

25. Article 391 C.c.Q. specifically provides that spouses may not, in any case, derogate from 

the provisions of the chapter on “Effects of Marriage” under the C.c.Q., which includes 

inter alia the Family Patrimony Rules, as follows:  

391. In no case may spouses derogate from the provisions of this chapter, 

whatever their matrimonial regime; 

26. Moreover, Article 423 C.c.Q. provides that “spouses may not, by way their of marriage 

contract or otherwise, renounce their rights in the family patrimony” during the marriage;   

                                                 
21  M.T. c. J.-Y.T., supra footnote 8. 
22  Articles 391 & 423 C.c.Q., A.A., vol. I, p. 66 & 67. 
23  Article 9 C.c.Q., A.A., vol. I, p. 66; Article 41.4, Interpretation Act, CQLR c I-16, A.A., 

vol. I, p. 67.1. 
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27. The Court of Appeal summarized the context of the Family Patrimony Rules in Droit de 

la famille – 97724, inter alia as follows: 

Le législateur, on ne peut manquer de le noter, a d’ailleurs incorporé la 

nouvelle loi [sur le patrimoine familial] au chapitre VI du titre I du Livre II du 

Code civil, intitulé précisément « Des effets du mariage ». De plus, en 

interdisant aux époux de s’y soustraire par contrat de mariage [art. 423] ou 

d’y déroger [art. 391 C.c.Q.] et en rendant son application obligatoire à tous 

les couples [art. 414 C.c.Q.], le législateur a retiré le patrimoine familial du 

champ de la libre négociation contractuelle du régime matrimonial, même s’il 

permet, au moment de l’ouverture du droit, certaines négociations visant à y 

renoncer [art. 423 C.c.Q.].  

28. Applicants respectfully submit that in light of the foregoing, it is abundantly clear that the 

Legislator’s intention was to protect the Family Patrimony Rules, including the 

composition and value of the Family Patrimony itself, from any legal vehicle that would 

enable spouses to derogate therefrom;  

29. It is furthermore a well-established concept in Quebec Civil Law that one may not do 

indirectly that which cannot legally be done directly25; 

30. Therefore, the spouses’ intentions behind creating a trust that acquires a family residence 

should not be determinative to whether or not the said family residence forms part of the 

family patrimony considering that in any event, spouses do not have the right to contract 

out of the Family Patrimony Rules by any means, directly or indirectly; 

Rights Conferring Use 

31. The Trial Judge correctly held that the rights which conferred use of the Family 

Residence to Respondent at the time of dissolution of the marriage are to be included in 

the Family Patrimony in accordance with Article 415 C.c.Q.; 

                                                 
24  Droit de la famille – 977, [1991] R.J.Q. 904 (C.A.). 
25  Kelron Montreal Inc. c. Comitini, 2012 QCCS 4710. 
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32. The “rights which confer use” of a family residence as provided for at Article 415 C.c.Q. 

is both a larger and separate concept than the dismemberment of ownership known as a 

“right of use” in accordance with Articles 1172 & following C.c.Q.26; 

33. To this effect, the Trial Judge astutely pointed out that: 

La jurisprudence reconnaît, en effet, que les « droits qui confèrent l’usage 

[d’une résidence familiale] » ne se limitent pas au droit d’usage en tant que tel 

(c.-à-d. le démembrement du droit de propriété), mais visent tous les droits ou 

arrangements qui permettent effectivement d’occuper une résidence comme si 

on en était le véritable propriétaire, ce qui peut donc inclure le contrôle effectif 

d’une compagnie qui est propriétaire de la résidence ou encore le contrôle de 

la fiducie qui détient la résidence en question.27 

34. The foregoing is consistent with the jurisprudential trend observed in cases where a 

spouse has the effective control of a legal person that owns a family residence28 and is 

also necessary in order to maintain the integrity of the legislative goal of the Family 

Patrimony, which is to protect the vulnerable spouse by ensuring that the value of certain 

assets, including the family residence, accumulated during the marriage, is shared equally 

upon dissolution of the marriage; 

35. A liberal interpretation of the text of Article 415 C.c.Q. is required to ensure, as was 

specifically intended by the Legislator, that spouses do not derogate from the Family 

Patrimony Rules with the effect of shielding the value of the family residence from the 

Family Patrimony and this, regardless of the parties’ intentions;  

                                                 
26  D.L. c. L.G., 2006 QCCA 1125, par. 15, 22 & 23; Droit de la famille – 3511, [2000] R.D.F. 

93 (C.S.), A.A., vol. II, tab 2. 
27  Trial Judgment, par. 40, A.A., vol. I, p. 9. 
28  Droit de la famille – 142245, 2014 QCCA 1660, par. 13 & 14; D.L. c. L.G., supra footnote 

26, par. 22, 23, 26, 28 & 29; Droit de la famille – 1931, [1994] R.J.Q. 378, 386, page 381, 

A.A., vol. II, tab 1; Appeal and Incidental Appeal related to separate issues rejected by Court 

of Appeal in Droit de la famille – 1931, 1996 CanLII 6146 (QC CA); Droit de la famille – 

10174, 2010 QCCS 312, par. 51 & 52. In addition, the same principle has been applied to a 

family residence owned by a trust on at least one occasion by the Superior Court of Quebec 

see: Droit de la famille – 3511, supra footnote 26, the relevant conclusions were not 

overturned by the Court of Appeal in Droit de la famille – 3511, AZ-50078099 (C.A.), A.A., 

vol. II, tab 2. 
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36. Applicants respectfully submit that this liberal interpretation is required when a family 

residence is owned by a discretionary trust in the same manner as when it is held by a 

legal person controlled by one of the spouses;  

An objective test and its application  

Effective control of the ownership rights 

37. Considering the Public Order nature of the Family Patrimony Rules, the test to determine 

whether or not a spouse has rights that confer use of a family residence must remain as 

objective as possible;  

38. To this effect, Applicants respectfully submit that when a family residence is owned by a 

trust, the appropriate test should relate directly to the powers granted to a spouse under 

the constituting trust act to effectively control the ownership rights of the family 

residence, considering that the control of its ownership rights would result directly from 

the terms of the said constituting trust act; 

39. If, for example, a spouse is granted the powers, under a constituting trust act, to alienate 

and dispose of a family residence, to unilaterally decide how it is used and to whom the 

value the family residence would eventually be paid, one might easily say that the spouse 

has the effective control of the ownership rights of the family residence and that this 

effective control is analogous in its essence to ownership; 

40. If, on the contrary, the Court were to allow a spouse to simultaneously have effective 

control over the ownership rights of the family residence and to exclude said family 

residence from the Family Patrimony, it would create a rather simple way of 

circumventing the Family Patrimony Rules;    

41. If the powers conferred upon a spouse under a constituting trust act provide that spouse 

with an effective control over the ownership rights of the family residence, then the court 

should conclude that a right conferring use of the family residence exists in virtue of 

Article 415 C.c.Q.; 
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Relevance of other circumstances in the application of article 415 C.c.Q. 

42. The Appellate Court committed a determinative error in law by focusing on the spouses’ 

intentions at the time of the constitution of the Family Trust and its subsequent 

acquisition of the Family Residence while not sufficiently considering the Trust Contract 

itself and the “quasi-total” effective control granted to Respondent thereunder over the 

Family Trust’s patrimony, which would eventually include the Family Residence; 

i) Relevance of the spouses’ intentions at the time of constitution of the trust 

43. In 2013, the Quebec Court of Appeal held that one cannot avoid the application of Public 

Order provisions, such as those pertaining to the family patrimony, as a consequence of 

the constitution of a trust: 

[30] Le constituant crée la fiducie et lui transfère des biens qu’il affecte à une 

fin particulière et le fiduciaire détient ces biens et les administre (art. 1260 

C.c.Q.). Les biens formant ce patrimoine doivent être affectés à une fin permise 

par la loi. 

[31] La constitution d’une fiducie ne doit pas avoir pour conséquence d’éviter 

l’application de dispositions d’ordre public telles que celles relatives au 

patrimoine familial.29 

(Emphasis added)  

44. The Appellate Court interprets the above excerpt as meaning that a spouse may not set up 

a trust with the intention, at the time of constitution of the trust, of avoiding the Family 

Patrimony Rules; 

45. To this effect, the Appellate Court Judgment states the following at paragraphs 80-82: 

“[80] À première vue, j’en conviens, l’argument séduit en raison de l’usage 

du mot « conséquence », mais il ne résiste pas à une analyse rigoureuse. 

[81] Que l’objectif ou que le but visé au jour de la mise sur pied (de la 

constitution) soit d’éluder les dispositions du patrimoine familial (ou de toutes 

autres dispositions à caractère d’ordre public) est inacceptable : c’est la 

situation dont il est question dans la phrase précitée, rien de plus. 

                                                 
29  Droit de la famille – 13681, 2013 QCCA 501, par. 29-31. 
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[82]   L’interprétation mise de l’avant pas les intimés présuppose que l’on 

donne au mot « conséquence » utilisé le sens suivant : « pour effet » ou « pour 

résultat ». Mais ce n’est pas ce que la Cour envisageait (...)” 

46. Firstly, on a linguistic level, the French word “conséquence” relates to the material 

effects of an act and not the intentions30 behind the act; 

47. Secondly, and more importantly, there is no legal basis under Article 415 C.c.Q. to 

consider the spouses’ intentions prior to the dissolution of the marriage when determining 

the composition of the Family Patrimony; 

48. The Appellate Court’s reasoning suggests that a spouse could set up a discretionary trust, 

for legitimate purposes, such as asset protection or estate planning, in the early days of a 

long duration marriage, which discretionary trust could proceed to purchase the family 

residence and pay its mortgage with the family’s funds, and then see it entirely excluded 

from the Family Patrimony upon dissolution of the marriage, leaving one of the spouses 

without any recourse to share in its value considering that at the time of dissolution of the 

marriage, the vulnerable spouse may only be one of several discretionary beneficiaries 

with no enforceable rights over the trust’s patrimony; 

49. The Appellate Court essentially reads a notion of “good faith” intention into a Public 

Order provision of the C.c.Q. notwithstanding the established legislative framework in 

Quebec Civil around which parties cannot contract out of rules of Public Order; 

ii) Relevance of whether the family residence was originally acquired by the trust or 

if it was transferred to the trust 

50. The Appellate Court made another determinative error in law by creating a distinction in 

the application of Article 415 C.c.Q. to a family residence owned by a trust based on 

whether the family residence was originally acquired by the spouses, and then transferred 

to the trust, or if the family residence was initially acquired through the trust; 

                                                 
30  Le Petit Robert, (citation) conséquence : Suite qu’une action, un fait entraîne ˃ contrecoup, 

développement, effet, prolongement, réaction, résultat, retentissement, retombée, séquelle, 

A.A., vol. II, tab 3.  
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51. To this effect, Paragraph 91 of the Appellate Court Judgment reads as follows: 

[91] Quand une résidence, propriété de la fiducie au moment du partage, a 

appartenu antérieurement à l’un ou l’autre des époux (ce qui n’est pas le cas 

en l’espèce) et qu’au fil des années rien n’a changé à l’exception du titulaire 

du droit de propriété, il est vraisemblable d’envisager l’existence de « droits 

qui en confèrent l’usage » aux termes de l’article 415 C.c.Q.  

52. The Appellate Court Judgment thereby explicitly recognizes the possibility of including 

the “rights which confer use” of a family residence owned by a trust in the Family 

Patrimony; 

53. Applicants respectfully submit that the initial vehicle of acquisition of the Family 

Residence should not have been a relevant consideration in the Court’s application of 

Article 415 C.c.Q. given that it has no effect whatsoever over the effective control of its 

ownership rights of the Family Residence at the time of dissolution of the marriage;  

54. Assuming that a trust is validly formed, it is the terms of the constituting trust act that 

would confer the powers upon a trustee or “Électeur” to effectively control the ownership 

rights of the trust’s property at a given moment in time; 

55. It follows that the rights of spouses in a family residence, including the rights which 

confer use of it, is not determined by whether the family residence was initially acquired 

by the trust or if the parties initially acquired it and then transferred it to the trust, but 

rather by the powers granted to one of the spouses that would allow them to effectively 

control the trust’s patrimony, including the family residence; 

Comments on other possible recourses raised in the Appellate Court Judgment 

56. Notwithstanding the Appellate Court’s recognition that the transfer of ownership by a 

spouse of a family residence to a trust can result in “rights which confer use” of the 

family residence under Article 415 C.c.Q., the Court also raises two other possible 

recourses, ostensibly, to demonstrate that the Family Patrimony Rules cover all necessary 

scenarios; 
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57. Firstly, the Appellate Court raises the recourse available under Article 421 C.c.Q., 

whereby a spouse may request a compensatory payment when the other spouse either 

transferred property out of the Family Patrimony in the year prior to dissolution of the 

marriage or transferred property out of the Family Patrimony more than one year prior to 

the dissolution of the marriage but for the purpose of reducing the other spouse’s 

entitlement in the Family Patrimony; 

58. If Article 421 C.c.Q. al. 2 was designed to be the principle recourse for scenarios under 

which the family residence is transferred to an entity that is effectively controlled by one 

of the spouses, then, for all the reasons described above, it would create an undue burden 

on the vulnerable spouse to prove bad faith, while allowing the other spouse to continue 

to benefit from the effective control of the ownership rights of the family residence; 

59. In addition, Article 421 C.c.Q. provides an insufficient recourse to resolve the question of 

how to treat a family residence, owned by a discretionary trust and controlled by one of 

the spouses, in that it has no application when a discretionary trust acquires a family 

residence directly, even if the said trust was constituted with a view of avoiding the 

Family Patrimony Rules31, considering that under such a scenario, no property would 

have been transferred out of the Family Patrimony;  

60. Applicants further submit that the recourse suggested by the Appellate Court of unequal 

partition of the Family Patrimony under Article 422 C.c.Q. is also insufficient to deal 

with the issue under appeal in that it pertains to the distribution of the Family Patrimony 

assets only once the composition of the Family Patrimony has been established and 

would therefore be of little use if the primary assets of the Family Patrimony are 

excluded at the first level by the setting up of a discretionary trust; 

                                                 
31  Applicants submit that there is a an inherent contradiction between the Appellate Court’s 

reasoning regarding the relevance of the parties’ intention at time of constitution of the trust 

and the available recourses offered in the Appellate Court Judgment, if the “rights which 

confer use” of a family residence initially acquired by a discretionary trust cannot be included 

in the Family Patrimony under Article 415 C.c.Q. 
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Comments on the notion of the Trust Veil 

61. The Trial Judge and the Appellate Court both addressed the doctrinal concept of “lifting 

the trust veil” at length;  

62. There is a useful analogy to be drawn between the inclusion of the rights conferring use 

of a family residence owned by a discretionary trust and the “lifting corporate veil” under 

Article 317 C.c.Q. in that they are each relevant examples of the Legislator’s intention to 

prevent the circumvention of Public Order rules;  

63. However, Applicants agree with the Appellate Court that Article 317 C.c.Q. does not 

directly apply to the case at bar and Applicants further submit that the issue under appeal 

can be resolved without a discussion per se of the “trust veil”; 

Application to the Present Case    

64. The Trial Judge made the following findings of fact to conclude that Respondent 

exercised the effective, quasi-total, de facto control over the Family Trust and therefore, 

the Family Residence, as if he was the actual owner32: 

a. That Respondent was a Co-Trustee of the Family Trust with his Mother who at 

the time of the Judgment would have been 78 years of age; 

b. That Respondent held a super-fiduciary office as “Électeur” of the Family Trust 

with inter alia the following discretionary powers33: 

i. to name new beneficiaries of the Family Trust at his sole discretion, 

including the power to appoint himself as a beneficiary; 

ii. to replace beneficiaries, including the initial beneficiaries of the Family 

Trust; 

                                                 
32  Trial Judgment, par. 51-55, A.A., vol. I, p. 11-12. 
33  Id., par. 45-50, A.A., vol. I, p. 10-11. 
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iii. to pay out the capital and revenues of the Family Trust to its beneficiaries 

in whatever proportion he decides at his sole discretion; 

c. That the Trustees have full administration of the trust’s patrimony and are not 

obliged to maintain the value of the capital in the Trust; 

d. That as long as Respondent remains a Trustee of the Family Trust, there is no 

obligation on the Trustees to render any accounts; 

65. It is clear an unequivocal that the Trust Contract is designed inter alia to provide 

Respondent with an effective control over the trust’s patrimony, which includes the 

ownership rights in the family residence as if he was the actual owner; 

66. Applicants therefore submit that the powers granted to Respondent under the Trust 

Contract that provide him with an effective control over the Family Residence, as if he 

was the actual owner, are the “rights which confer use” of the Family residence to him in 

accordance with article 415 C.c.Q.; 

67. In light of the foregoing, the Trial Judge reached the logical conclusion that: 

« Permettre au Défendeur, en un tel cas, d’éviter l’application des règles 

impératives du patrimoine familial ouvrirait une immense brèche dans ce 

régime d’ordre public applicable à l’ensemble des couples mariés vivant au 

Québec. »34   

B. When the Court determines that a spouse holds “rights which confer use” of a 

family residence in application of Article 415 C.c.Q., what are the applicable criteria 

to assess whether the value of such rights equates to the value of the Family 

Residence? 

68. Applicants respectfully submit that the value of the “rights which confer use” of a family 

residence are equal in value to the family residence itself if such rights result from a 

spouse’s effective control over all of the following principal ownership rights of the 

family residence under the terms of the constituting trust act: 

                                                 
34  Trial Judgment, par. 55, A.A., vol. I, p. 12.  
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a. The full administration of the Family Residence; 

b. To decide as to any rights of use of the Family Residence; 

c. To determine both the beneficiaries of the value of the Family Residence 

and in what proportion they would be paid out;  

69. The foregoing is consistent with the trend in the Jurisprudence of the Superior Court of 

Quebec and Quebec Court of Appeal, dealing with legal persons, controlled by one of the 

spouses, where the Courts have concluded on a number of occasions that the value of 

“rights which confer use” of a family residence equates to the value of the family 

residence itself35;  

70. To this effect, the Court of Appeal in Droit de la famille – 14224536, held the following: 

Se fondant sur les principes établis dans L.G. c. D.L. et M.L. c. D.H., la juge 

estime que la valeur du droit d'habitation (ou d'usage) provenant de l'entente 

entre l'appelant et la société agricole fait partie du patrimoine familial ... La 

juge conclut que cette valeur équivaut ici à la valeur marchande de la maison 

et du terrain, soit 187 000 ... 

L'approche est conforme à l'article 415 C.c.Q., lequel prévoit que le 

patrimoine familial est constitué « des résidences de la famille ou des droits 

qui en confèrent l'usage ». Elle est également conforme à l'objectif d'équité 

prévalant en matière de partage du patrimoine familial, comme la juge le 

rappelait d’ailleurs au paragraphe 26 de son jugement. L'évaluation de la 

valeur attribuée au droit d'usage de la résidence familiale est une question de 

fait qui ne peut être révisée en appel qu'en présence d'une erreur manifeste et 

dominante, ce qui n'est pas le cas ici. 

71. Applicants respectfully submit that concluding any differently would have a similar effect 

to circumvent the Family Patrimony Rules, if not to a lesser degree; 

72. The Appellate Court also raises questions regarding the status of the Deceased and the 

Minor Children as beneficiaries of the Family Trust.  Applicant’s respectfully submit that 

the Deceased’s and the Minor Children’s rights based on the Trust Contract vis-à-vis the 

                                                 
35  Supra footnote 28. 
36  Droit de la famille – 142245, supra footnote 28, par. 13 & 14. 

http://www.canlii.org/fr/qc/legis/lois/rlrq-c-ccq-1991/derniere/rlrq-c-ccq-1991.html#art415_smooth
http://www.canlii.org/fr/qc/legis/lois/rlrq-c-ccq-1991/derniere/rlrq-c-ccq-1991.html
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Family Residence were essentially illusory considering that at the time of dissolution of 

the marriage, they were discretionary beneficiaries of the Family Trust that could be 

unilaterally replaced, at any time, by the Respondent, and without any enforceable rights, 

based on the Trust Contract, to a share in the Family Trust’s patrimony;  

73. Finally Applicant’s respectfully submit that, contrary to that Appellate Court’s opinion 

expressed in Obiter, the Trial judge did not rule ultra petita when he assessed that the 

rights that conferred use of the Family Residence were, in the case at bar, equivalent to 

the full value of the Family Residence; 

74. Applicant’s Judicial Application clearly requests that the Court consider whether the 

rights that conferred use of the Family Residence formed part of the Family Patrimony. 

The Trial Judge had the jurisdiction to properly qualify the debate before him given the 

uncontested facts of the case;  

75. Considering the Trial Judge’s finding of fact that Respondent’s effective control over the 

Family Residence was essentially tantamount to ownership, he reached the proper 

conclusion to resolve the question before the Court. To this effect, in 2014, the Quebec 

Court of Appeal held the following with respect to a Judge’s jurisdiction in the context of 

an application for declaratory judgment: 

“(…). Il peut toutefois « redresser les impropriétés de termes dans les 

conclusions, pour donner à celles-ci leur véritable qualification eu égard aux 

faits allégués. Par ailleurs, lorsqu’il est saisi d’une requête pour jugement 

déclaratoire, le tribunal n’est pas lié par le strict libellé de la conclusion 

recherchée”37. 

76. The question of whether the value of the family residence, whether directly or through the 

rights “which confer use” of it, was part of the family patrimony was integral to the 

debate and the Trial judge made no error in fact or law in reaching his conclusion; 

                                                 
37  Poulin c. Dumas, 2014 QCCA 676. 
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Part IV – Submission in Support of Orders Sought Concerning Costs     

77. Applicants respectfully submit that the costs should follow suit in the present matter; 

Part V – Orders Sought  

78. For all of the reasons described hereinabove, Applicants respectfully request that this 

Honourable Court: 

GRANTS Applicants leave to appeal from the Appellate Court Judgment; 

RENDERS any further or other order that this Honourable Court deems appropriate; 

The whole respectfully submitted. 

MONTREAL, this 26th day of April 2018. 

 

 

(s)  Stewart Litvack 

________________________________ 

Stewart Litvack 

 

 

(s)  Louis Dessureault 

________________________________ 

Louis Dessureault 

 

 

Attorneys for the Applicants, Ramy Yared -and- Rody Yared 
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Part VII – Legislation 

Article 9 C.c.Q.: 

9. In the exercise of civil rights, derogations 

may be made from those rules of this Code 

which supplement intention, but not from 

those of public order. 

9. Dans l’exercice des droits civils, il peut 

être dérogé aux règles du présent code qui 

sont supplétives de volonté; il ne peut, 

cependant, être dérogé à celles qui 

intéressent l’ordre public. 

 

Article 391 C.c.Q. : 

391. In no case may spouses derogate from 

the provisions of this chapter, whatever 

their matrimonial regime. 

391. Les époux ne peuvent déroger aux 

dispositions du présent chapitre, quel que 

soit leur régime matrimonial. 

 

Article 415 C.c.Q. : 

415. The family patrimony is composed of 

the following property owned by one or the 

other of the spouses: the residences of the 

family or the rights which confer use of 

them, the movable property with which they 

are furnished or decorated and which serves 

for the use of the household, the motor 

vehicles used for family travel and the 

benefits accrued during the marriage under 

a retirement plan. The payment of 

contributions into a pension plan entails an 

accrual of benefits under the pension plan; 

so does the accumulation of service 

recognized for the purposes of a pension 

plan. 

This patrimony also includes the registered 

earnings, during the marriage, of each 

spouse pursuant to the Act respecting the 

Québec Pension Plan (chapter R-9) or to 

similar plans. 

The earnings contemplated in the second 

paragraph and accrued benefits under a 

retirement plan governed or established by 

an Act which grants a right to death benefits 

to the surviving spouse where the marriage 

is dissolved as a result of death are, 

however, excluded from the family 

patrimony. 

Property devolved to one of the spouses by 

succession or gift before or during the 

 415. Le patrimoine familial est constitué des 

biens suivants dont l’un ou l’autre des époux 

est propriétaire: les résidences de la famille 

ou les droits qui en confèrent l’usage, les 

meubles qui les garnissent ou les ornent et 

qui servent à l’usage du ménage, les 

véhicules automobiles utilisés pour les 

déplacements de la famille et les droits 

accumulés durant le mariage au titre d’un 

régime de retraite. Le versement de 

cotisations au titre d’un régime de retraite 

emporte accumulation de droits au titre de ce 

régime; il en est de même de la prestation de 

services reconnus aux termes d’un régime de 

retraite. 

Entrent également dans ce patrimoine, les 

gains inscrits, durant le mariage, au nom de 

chaque époux en application de la Loi sur le 

régime de rentes du Québec (chapitre R-9) 

ou de programmes équivalents. 

Sont toutefois exclus du patrimoine familial, 

si la dissolution du mariage résulte du décès, 

les gains visés au deuxième alinéa ainsi que 

les droits accumulés au titre d’un régime de 

retraite régi ou établi par une loi qui accorde 

au conjoint survivant le droit à des 

prestations de décès. 

 

Sont également exclus du patrimoine 

familial, les biens échus à l’un des époux par 

https://www.canlii.org/en/qc/laws/stat/cqlr-c-r-9/latest/cqlr-c-r-9.html
https://www.canlii.org/en/qc/laws/stat/cqlr-c-r-9/latest/cqlr-c-r-9.html
https://www.canlii.org/fr/qc/legis/lois/rlrq-c-r-9/derniere/rlrq-c-r-9.html
https://www.canlii.org/fr/qc/legis/lois/rlrq-c-r-9/derniere/rlrq-c-r-9.html


67 

Memorandum of Argument Legislation 

 

marriage is also excluded from the family 

patrimony. 

For the purposes of the rules on family 

patrimony, a retirement plan is any of the 

following: 

 — a plan governed by the Supplemental 

Pension Plans Act (chapter R-15.1) or by 

the Voluntary Retirement Savings Plans Act 

(chapter R-17.0.1) or that would be 

governed by one of those Acts if one of 

them applied where the spouse works; 

 — a retirement plan governed by a similar 

Act of a legislative jurisdiction other than 

the Parliament of Québec; 

 — a plan established by an Act of the 

Parliament of Québec or of another 

legislative jurisdiction; 

 — a retirement-savings plan; 

 — any other retirement-savings instrument, 

including an annuity contract, into which 

sums from any of such plans have been 

transferred. 

 

succession ou donation avant ou pendant le 

mariage. 

Pour l’application des règles sur le 

patrimoine familial, est un régime de retraite: 

 — le régime régi par la Loi sur les régimes 

complémentaires de retraite (chapitre 

R-15.1) ou par la Loi sur les régimes 

volontaires d’épargne-retraite (chapitre 

R-17.0.1) ou celui qui serait régi par l’une de 

ces lois si celle-ci s’appliquait au lieu où 

l’époux travaille, 

 — le régime de retraite régi par une loi 

semblable émanant d’une autorité législative 

autre que le Parlement du Québec, 

 — le régime établi par une loi émanant du 

Parlement du Québec ou d’une autre autorité 

législative, 

 — un régime d’épargne-retraite, 

 — tout autre instrument d’épargne-retraite, 

dont un contrat constitutif de rente, dans 

lequel ont été transférées des sommes 

provenant de l’un ou l’autre de ces régimes.  

 

 

Article 423 C.c.Q. : 

423. The spouses may not, by way of their 

marriage contract or otherwise, renounce 

their rights in the family patrimony. 

A spouse may, however, from the death of 

the other spouse or from the judgment of 

divorce, separation from bed and board or 

nullity of marriage, renounce such rights, in 

whole or in part, by notarial act en minute; 

that spouse may also renounce them by a 

judicial declaration which is recorded, in the 

course of proceedings for divorce, 

separation from bed and board or nullity of 

marriage. 

Renunciation shall be entered in the register 

of personal and movable real rights. Failing 

entry within a period of one year from the 

time when the right to partition arose, the 

renouncing spouse is deemed to have 

accepted. 

423. Les époux ne peuvent renoncer, par leur 

contrat de mariage ou autrement, à leurs 

droits dans le patrimoine familial. 

Toutefois, un époux peut, à compter du décès 

de son conjoint ou du jugement de divorce, 

de séparation de corps ou de nullité de 

mariage, y renoncer, en tout ou en partie, par 

acte notarié en minute; il peut aussi y 

renoncer, par une déclaration judiciaire dont 

il est donné acte, dans le cadre d’une 

instance en divorce, en séparation de corps 

ou en nullité de mariage. 

 

La renonciation doit être inscrite au registre 

des droits personnels et réels mobiliers. À 

défaut d’inscription dans un délai d’un an à 

compter du jour de l’ouverture du droit au 

partage, l’époux renonçant est réputé avoir 

accepté. 

 

https://www.canlii.org/en/qc/laws/stat/cqlr-c-r-15.1/latest/cqlr-c-r-15.1.html
https://www.canlii.org/en/qc/laws/stat/cqlr-c-r-15.1/latest/cqlr-c-r-15.1.html
https://www.canlii.org/en/qc/laws/stat/cqlr-c-r-17.0.1/latest/cqlr-c-r-17.0.1.html
https://www.canlii.org/en/qc/laws/stat/cqlr-c-r-17.0.1/latest/cqlr-c-r-17.0.1.html
https://www.canlii.org/fr/qc/legis/lois/rlrq-c-r-15.1/derniere/rlrq-c-r-15.1.html
https://www.canlii.org/fr/qc/legis/lois/rlrq-c-r-15.1/derniere/rlrq-c-r-15.1.html
https://www.canlii.org/fr/qc/legis/lois/rlrq-c-r-15.1/derniere/rlrq-c-r-15.1.html
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67.1 

Memorandum of Argument Legislation 

 

Article 1172 C.c.Q.: 

1172. A right of use is the right to 

temporarily use the property of another and 

to take the fruits and revenues thereof, to 

the extent of the needs of the user and the 

persons living with him or his dependants. 

1172. L’usage est le droit de se servir 

temporairement du bien d’autrui et d’en 

percevoir les fruits et revenus, jusqu’à 

concurrence des besoins de l’usager et des 

personnes qui habitent avec lui ou sont à sa 

charge. 

 

Article 1262 C.c.Q.:   

1262. A trust is established by contract, 

whether by onerous or gratuitous title, by 

will or, in certain cases, by law. Where 

authorized by law, it may also be 

established by judgment. 

1262. La fiducie est établie par contrat, à titre 

onéreux ou gratuit, par testament ou, dans 

certains cas, par la loi. Elle peut aussi, 

lorsque la loi l’autorise, être établie par 

jugement. 

(emphasis added) 

 

Article 41.4, Interpretation Act, CQLR c I-16: 

41.4. No one may by private agreement 

validly contravene the laws of public order. 

41.4. On ne peut déroger par des conventions 

particulières aux lois qui intéressent l’ordre 

public. 
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