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PART I – Concise Overview and Statement of Facts 

Concise Overview 

1. This appeal seeks a determination by this Honourable Court on the issue of whether the 

judicial interim release provisions contained within section 515 of the Criminal Code of 

Canada apply to the peace bond provisions of the Criminal Code. 

2. This matter dealt specifically with an information that was laid pursuant to section 810.2 but 

the result will be equally applicable to sections 810, 810.01, and 810.1 of the Criminal Code. 

3. The outcome of this appeal will affect peace bond applications occurring across the country 

every day. 

4. The Court of Appeal of Newfoundland and Labrador found that a justice who receives an 

information laid pursuant to the peace bond provisions of the Code cannot issue a warrant for 

the respondent as provided in section 507 of the Code.  Therefore, the respondent cannot be 

arrested and a section 515 show cause hearing cannot occur. 

5. This judgement is contrary to judgements of four other Courts of Appeal in Canada. 

6. Respectfully, the Appellant submits that the Court of Appeal of Newfoundland and Labrador 

erred and requests that this Honourable Court grant this appeal. 

Statement of Facts 

7. On October 29, 2014, an RCMP officer laid an information on the Respondent pursuant to 
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section 810.2 of the Criminal Code, stating that he had reason to believe that the Respondent 

“will commit a serious personal injury offence.”  At the time that this information was laid 

the Respondent was serving a sentence and was expected to be released on December 5, 

2014. 

Reference: R. v. Penunsi, 2015 NLTD(G) 141 at para. 4, Appellant’s 

Record, Volume I, Tab 2, p.14 (Decision cited as R. v. NL 

[Provincial Court Judge]). 

8. The Provincial Court Judge who initially received this section 810.2 information issued a 

warrant for the arrest of the Respondent pursuant to section 507(4) of the Code.  The arrest 

warrant was dated November 4, 2014.  The warrant was never executed as the Respondent 

was in custody, serving a sentence. 

Reference: R. v. Penunsi, 2015 NLTD(G) 141 at para. 4, Appellant’s 

Record, Volume I, Tab 2, p.14.   

9. On November 7, 2014 the Respondent appeared in Provincial Court in Happy Valley Goose 

Bay and, through duty counsel, advised the Court that he would not consent to entering into a 

recognizance.  The matter was set over to November 12, 2014 to set a date for a hearing of 

the application and to allow the Respondent to obtain counsel. 

Reference: R. v. Penunsi, 2015 NLTD(G) 141 at para. 6, Appellant’s 

Record, Volume I, Tab 2, p.15. 

10. On November 12, 2014 the matter was further adjourned to November 24, 2014 for a 

hearing.  On November 24, 2014, the Respondent's counsel indicated that the Respondent’s 

application for legal aid had just been approved, and she would need some time to review 
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disclosure.  

Reference: R. v. Penunsi, 2015 NLTD(G) 141 at para. 6, Appellant’s 

Record, Volume I, Tab 2, p.15; Application for an Order in the 

Nature of Certiorari and Mandamus, Appellant’s Record, 

Volume I, Tab 7, p.53. 

  

11. The matter was set over to December 1, 2014, but counsel for the Respondent was advised as 

to the unavailability of a material Crown witness and that, if the matter was to proceed on 

December 1, 2014, then there would have to be a “consent read-in” of the facts alleged.  Prior 

to December 1, 2014, Crown counsel was advised by counsel for the Respondent that the 

matter would require a hearing and that the Respondent would not consent to a reading in of 

the facts alleged.   

Reference: R. v. Penunsi, 2015 NLTD(G) 141 at para. 6, Appellant’s 

Record, Volume I, Tab 2, p.15; Application for an Order in the 

Nature of Certiorari and Mandamus, Appellant’s Record, 

Volume I, Tab 7, p.53. 

 

12. On December 1, 2014, Crown counsel suggested to the Court that the matter be adjourned to 

the January, 2015 Natuashish circuit when the material Crown witness would be available.  

Crown counsel proposed to the Respondent, through his counsel, conditions of release on an 

undertaking pending the hearing of the application.  The Respondent refused to enter into any 

undertaking and took the position that the Court did not have the jurisdiction to detain a 

person in relation to a section 810.2 application.   

Reference: R. v. Penunsi, 2015 NLTD(G) 141 at para. 7, Appellant’s 

Record, Volume I, Tab 2, p.15; Application for an Order in the 
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Nature of Certiorari and Mandamus, Appellant’s Record, 

Volume I, Tab 7, p.53. 

13. The matter was adjourned to December 2, 2014 for the purpose of hearing arguments relating 

to the issue of the Court’s jurisdiction to hold a hearing into the issue of judicial interim 

release of a person who has been arrested on a warrant relating to a section 810.2 application. 

 The hearing occurred on December 2 and 3, 2014. 

Reference: R. v. Penunsi, 2015 NLTD(G) 141 at para. 7, Tab 2, p.15 and 

Application for an Order in the Nature of Certiorari and 

Mandamus, Appellant’s Record, Volume I, Tab 7, p.53. 

 

14. In oral reasons delivered December 4, 2014, the Provincial Court Judge found that the 

section 515 judicial interim release provisions did not apply to section 810.2 applications and 

he did not have the jurisdiction to have the Respondent arrested or impose conditions on his 

release. 

Reference: Decision of Joy, J., Appellant’s Record, Volume I, Tab 1, p.1. 

15. The Appellant applied for orders of certiorari and mandamus to the Supreme Court Trial 

Division (General), seeking a review of the Provincial Court Judge's decision.   

Reference: Application for an Order in the Nature of Certiorari and 

Mandamus, Appellant’s Record, Volume I, Tab 7 , p.53. 

 

16. The Appellant sought an order stating that the section 515 judicial interim release provisions 

applied to section 810.2 proceedings as well as an order requiring the Provincial Court Judge 

to conduct a judicial interim release hearing. 
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17. Prior to the conclusion of the hearing in the Supreme Court Trial Division (General), the 

Respondent entered into the section 810.2 recognizance by consent.   

18. The Appellant abandoned the request for mandamus, but maintained the request for 

certiorari so that the legal question of whether section 515 of the Code applied to section 

810.2 applications could be answered, despite the fact that it was moot in this case.  

19. Justice Goodridge, of the Supreme Court Trial Division (General), as he then was, agreed to 

address the legal issue even though it was moot.  Justice Goodridge filed a written decision 

on October 9, 2015, accepting the Appellant’s position that a person laid with a peace bond 

information could be arrested, and in doing so, held that section 515 of the Code applied to 

section 810.2 applications.  

Reference: R. v. Penunsi, 2015 NLTD(G) 141, Appellant’s Record,  

Volume I, Tab 2, p.11. 

20. The Respondent appealed this decision to the Court of Appeal of Newfoundland and 

Labrador. 

21. The Respondent’s appeal to the Court of Appeal of Newfoundland and Labrador was 

allowed. 

Reference: R. v. Penunsi, 2018 NLCA 4, Appellant’s Record, Volume I, 

Tab 4, p.23. 
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The Court of Appeal’s Decision 

Greene C.J.N.L., White J.A., & Hoegg J.A. 

22. The unanimous Court of Appeal of Newfoundland and Labrador held that despite the 

mootness of the issue with respect to the Respondent, a decision from the Court of Appeal 

would help to guide the conduct of future proceedings under the peace bond provisions of the 

Criminal Code.  The Court specifically noted the frequency of such applications and the 

jurisprudential conflict on the issue: 

Section 810.2 proceedings are not uncommon, and their use raises concerns 

respecting both protection of the public and individual liberty interests. 

Moreover, there is jurisprudential conflict on the issue. Accordingly, despite 

there being no live controversy between the parties, I am of the view that it is 

“in the interests of justice” (R. v. Smith, 2004 SCC 14, [2004] 1 S.C.R. 385 

(S.C.C.), at paras. 32-38 and Mission Institution, at paras. 13-14) that this 

Court decide whether the judicial release provisions of the Code apply to 

section 810.2 proceedings. (See also Borowski v. Canada (Attorney General), 

[1989] 1 S.C.R. 342 (S.C.C.) and R. v. McNeil, 2009 SCC 3, [2009] 1 S.C.R. 

66 (S.C.C.) at para. 2.) 

Reference: R. v. Penunsi, 2018 NLCA 4 at para. 16, Appellant’s Record, 

Volume I, Tab 4, p.26.  

23. The Court concluded that the provisions of Part XVI of the Criminal Code are inconsistent 

with the peace bond provisions in Part XXVII of the Criminal Code.  The required 

modifications to the language of sections 515 and 507, which would allow a justice to hold a 

show cause hearing for a defendant to a section 810.2 proceedings, are substantial and more 

than contemplated by the substitutions provided for in sections 810(5) and 795.    

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004153674&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2032974967&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989310818&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989310818&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2017894874&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2017894874&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
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Reference: R. v. Penunsi, 2018 NLCA 4 at para. 78, Appellant’s Record, 

Volume I, Tab 4, p.49. 

24. The Court of Appeal held that a judge cannot issue a warrant of arrest for a respondent to a 

section 810.2 Information.  Therefore, section 515 of the Criminal Code does not apply to 

section 810.2 peace bond proceedings. 

Reference: R. v. Penunsi, 2018 NLCA 4 at para. 79, Appellant’s Record, 

Volume 1, Tab 4, p.49. 

25. The Court of Appeal allowed the Respondent's appeal and restored the ruling of the 

Provincial Court Judge. 

 Reference: R. v. Penunsi, 2018 NLCA 4 at para. 82, Appellant’s Record, 

Volume I, Tab 4, p.49. 

26. The Appellant sought leave to appeal to this Honourable Court pursuant to s. 40 of the 

Supreme Court Act. 

Reference: Leave Application, Appellant’s Record, Volume I, Tab 5, 

p.51. 

27. This Honourable Court granted leave to appeal on September 6, 2018. 

Reference: Judgement granting leave to appeal, Appellant’s Record, 

Volume I, Tab 6, p.52. 

28. The Appellant filed the Notice of Appeal on October 2, 2018. 

Reference: Notice of Appeal, Appellant’s Record, Volume I, Tab 16, p.235.  
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  PART II – Questions in Issue 

Issue I – A Preliminary Point – The Issue of Mootness 

29. Should this Honourable Court exercise its discretion to proceed with the appeal even though 

the issue is moot? 

Issue II – The JIR Provisions Apply to Peace Bond Proceedings 

30. Did the Court of Appeal of Newfoundland and Labrador err in law by finding that the 

judicial interim release (JIR) provisions contained in section 515 of the Criminal Code do 

not apply to recognizances to keep the peace (commonly referred to as peace bonds) set out 

in sections 810, 810.01, 810.1 and 810.2 of the Criminal Code? 

 

PART III – Statement of Argument  

Issue I –A Preliminary Point – The Issue of Mootness  

31. The issue in this case, as between the parties, is moot. There is no ongoing proceeding related 

to the Respondent.  The Respondent will not be subject to a JIR hearing. As a result, what 

remains is a purely legal/academic question: do the JIR provisions apply to peace bond 

proceedings?  
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32. While the answer to this question will not affect the Respondent directly, it will govern 

future proceedings.       

33. Courts retain jurisdiction to decide appeals which are otherwise moot where there are special 

features which make it in the interest of justice to proceed.  

Reference: R. v. Smith, 2004 SCC 14 at paras. 32-38; R. v. McNeil, 2009 

SCC 3 at paras. 1-3; Khela v. Mission Institution, 2014 SCC 24. 

 

34. Though Smith dealt with the issue of mootness caused by the death of the appellant, this 

Honourable Court identified a number of factors to consider when assessing whether to 

proceed with an otherwise moot appeal:  

1.  whether the appeal will proceed in a proper adversarial context; 

2.  the strength of the grounds of the appeal; 

3.  whether there are special circumstances that transcend the death of the 

individual appellant/respondent, including: 

(a)  a legal issue of general public importance, particularly if 

it is otherwise evasive of appellate review; 

(b)  a systemic issue related to the administration of justice; 

(c) collateral consequences to the family of the deceased or 

to other interested persons or to the public; 

4.  whether the nature of the order which could be made by the appellate 

court justifies the expenditure of limited judicial (or court) resources to 

resolve a moot appeal; 

5.  whether continuing the appeal would go beyond the judicial function of 

resolving concrete disputes and involve the Court in free-standing, 
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legislative-type pronouncements more properly left to the legislature 

itself. 

Reference: R. v. Smith, 2004 SCC 14 at para. 50.  

 

35. While not all of these factors are applicable in the context of the present case, the Appellant 

submits that a number of them justify continuing with the appeal.  

36. First, there is no direct way to “appeal” a provincial court judge’s refusal to apply the JIR 

provisions. Had the Provincial Court Judge conducted a JIR hearing, then the JIR decision 

would have been subject to review in the ordinary course.   

37. However, the proceedings in this case had to be taken pursuant to Part XXVI of the Criminal 

Code (Extraordinary Remedies) because an application for certiorari/mandamus was the 

only method of review available.  This is a more cumbersome process.  Review proceedings 

were instituted in the Supreme Court of Newfoundland and Labrador, Trial Division 

(General) and were governed by a set of rules applicable to such proceedings.  Section 784 of 

the Criminal Code allowed appeal to the Court of Appeal of Newfoundland and Labrador.  

However, the Criminal Code does not provide for appeal to this Honourable Court from a 

decision of a court of appeal in relation to a writ of certiorari.  Thus the Appellant sought 

leave pursuant to section 40 of the Supreme Court Act on the basis that this issue is of 

sufficient public importance that it should be decided by the Supreme Court of Canada.   

Leave was granted and a Notice of Appeal was filed in this Honourable Court. 

Reference: Supreme Court of Newfoundland, Trial Division Rules for 

Orders in the Nature of Certiorari, Habeas Corpus, 

Mandamus and Prohibition, S.I./2000-33; Sections 784(1) 
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and (2) of the Criminal Code; Section 40 of the Supreme 

Court Act.  

 

38. As this Honourable Court observed in R. v. Oland, bail issues are typically evasive of 

appellate review. 

Reference: R. v. Oland, 2017 SCC 17 at para. 17. 

39. In addition, there remains a true adversarial process, the necessary factual context is present 

and a decision from this Honourable Court will answer a pure legal question on an issue of 

general public importance which will not place the Court in the position of making a free-

standing legislative-type pronouncement more properly left to the legislature.  

40. The situation in the present case is somewhat anomalous as the issue was moot when the 

Court of Appeal rendered its decision, as it was when Justice Goodridge had earlier rendered 

his decision. However, this should not prevent the case from being reviewed as necessary to 

assess the correctness of the decision.  

41. As noted above at paragraph 16, the Court of Appeal cited the regularity of the use of the 

peace bond provisions of the Code and the jurisprudential conflict on the issue in deciding to 

hear the appeal.  The Appellant submits that the conflict in the interpretation of the case law 

is now even greater given the Court of Appeal of Newfoundland and Labrador’s rejection of 

the approach taken by three other Courts of Appeal.  Subsequent to the decision of the Court 

of Appeal of Newfoundland and Labrador in this matter, another Court of Appeal has 
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adopted the approach that was rejected by the Court of Appeal in Newfoundland and 

Labrador.   

42. For these reasons, the Appellant asks this Honourable Court to exercise its discretion to hear 

the appeal to address the legal question of whether the JIR provisions apply to peace bond 

proceedings.  

Issue II - The JIR provisions Apply to Peace Bond Proceedings  

43. The Appellant does not dispute the general principles of statutory interpretation that are 

employed to determine legislative enactments. However, the Appellant does dispute the 

conclusion that the Court of Appeal of Newfoundland and Labrador derived from its 

statutory interpretation analysis.  

44. The Appellant submits that when all of the relevant provisions are read together, and in 

context, it is clear that Parliament intended for the JIR provisions to apply to peace bond 

proceedings. As set out below, the vast weight of jurisprudential authority confirms that 

conclusion.     

45. The various “peace bonds” are set out in sections. 810, 810.01, 810.1 and 810.2 of the 

Criminal Code. These provisions are all contained in Part XXVII of the Criminal Code 

(Summary Convictions). While the peace bond provisions do not create criminal offences, 

the provisions allow an information to be laid where there are reasonable grounds to fear that 

a person will cause specific injury or commit a particular type of offence.  
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46. Each of these provisions is aimed at a particular type of conduct, ranging from the prevention 

of injury to the prevention of criminal organization, sexual or personal injury offences. These 

provisions are designed to be preventative.    

Reference: R. v. Budreo, 2000 CarswellOnt 78 (C.A.) at paras. 27-34, leave 

to appeal to the Supreme Court of Canada denied. 

 

47. These provisions are a valid exercise of the Federal criminal law power contained in section 

91(27) of the Constitution Act, 1867. Broadly speaking, the criminal justice system has two 

main objectives: to punish wrongdoers and to prevent future harm. The peace bond 

provisions are focused on this latter objective – the use of Parliament’s criminal law power to 

prevent future harm.  

 Reference: R. v. Budreo, 2000 CarswellOnt 78 (C.A.) at paras. 25-33, 

leave to appeal to the Supreme Court of Canada denied.    

48. As a result, while the peace bond provisions do not create a criminal offence, they are 

nonetheless criminal proceedings.  

49. In the present case, section 810.2 of the Criminal Code was the operative peace bond 

provision. Section 810.2 provides as follows:  

810.2 (1) Any person who fears on reasonable grounds that another person 

will commit a serious personal injury offence, as that expression is defined in 

section 752, may, with the consent of the Attorney General, lay an 

information before a provincial court judge, whether or not the person or 

persons in respect of whom it is feared that the offence will be committed are 

named. 

(2) A provincial court judge who receives an information under subsection 

(1) may cause the parties to appear before a provincial court judge. 
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(3) If the provincial court judge before whom the parties appear is satisfied by 

the evidence adduced that the informant has reasonable grounds for the fear, 

the judge may order that the defendant enter into a recognizance to keep the 

peace and be of good behaviour for a period that does not exceed 12 months. 

 

50. The Court of Appeal placed great reliance on the fact that section 810.2(2) uses the language 

“may cause the parties to appear” in its reasoning that the JIR provisions do not apply in 

these circumstances. 

Reference:  R. v. Penunsi, 2018 NLCA 4 at paras. 47-50, Appellant’s Record, 

Volume I, Tab 4, p.36-37. 

51. However, with respect, there is nothing that requires the parties to appear in the same way. 

Importantly, section 810.2(2) creates no mechanism to cause the parties to appear. As a 

result, resort must be had to other provisions of the Criminal Code.   

52. The Criminal Code has many processes by which different parties are compelled to appear in 

court in different manners. There is no express provision that compels the Crown to appear 

(other than the threat of dismissal for want of prosecution). Witnesses are compelled to 

attend court by subpoena or warrant if they fail to attend. There are numerous ways that an 

accused can be compelled to attend court: a summons, promise to appear, appearance notice, 

as a condition of an undertaking/recognizance or by virtue of a warrant of arrest.  

53. Section 800 of the Criminal Code for example, provides that where the prosecutor and 

defendant “appear” for trial, the summary conviction court shall proceed to hold a trial. It 

would be absurd to assert that because both the prosecutor and defendant have to “appear” 

for trial, that both have to “appear” for trial in the same way or by the same process.  
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54. Similarly, in peace bond proceedings, there are a number of potential parties that would need 

to appear for the hearing. The informant could be a civilian or a peace officer. A civilian 

informant could represent themselves at the hearing or a Crown Attorney may be involved in 

certain peace bond proceedings. The process of getting these parties to court for the hearing 

does not necessarily have to be the same.    

55. The Court of Appeal queried: 

Why would Parliament use the word”parties” when it could have used the 

word “defendant”?  it must be preseumed that Parliament’s use of the word 

“parties” was deliberate (the presumption of consistent expression) and that it 

used the word “parties” to mean both informants and defendants. 

Reference: R. v. Penunsi, 2018 NLCA 4 at para. 49, Appellant’s Record, Volume 

I, Tab 4, p.36. 

56. This question does not recognize that the parties that are often required for a peace bond 

hearing could include the Crown, a police officer, a civilian informant, police or civilian 

witnesses and a respondent.   

57. The Crown or a police officer may act on behalf of the informant.  If a state actor fails to 

appear to “prosecute” the information, then the application will be dismissed.  It is the desire 

to have a recognizance imposed in order to protect the public (as part of their public duties) 

that will compel the state actor to appear.   

58. If a civilian informant fails to appear, the judge may wish to summons the informant to 

ensure that the failure is not inadvertent, a misunderstanding of the process, or the result of 

some interference by the respondent or others.  The court may also wish to use some other 
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official process (for example, registered mail or service of a letter by a peace officer) to 

request the attendance of the informant at court at a specified time. 

59. If witnesses are required, the judge may ask the informant to ensure they are subpoenaed.  If 

a witness attends but the matter is postponed, the witness may be ordered to attend on a new 

date without the issuance of a new subpoena. 

60. If a respondent fails to attend a peace bond hearing, having been served with a summons, the 

court can issue a warrant.  However, before so doing, a court may take other steps to attempt 

to procure their attendance.  If the informant is unable to serve the respondent, and the judge 

is satisfied that appropriate attempt to serve have been made, or that the respondent is 

avoiding service, the judge may issue a warrant for the respondent.  A justice may issue a 

warrant at the first instance when the information is laid. 

61. It is apparent that there are many varied circumstances in which the court will have to “cause 

the parties to appear”.  The above is far from an exhaustive account of the potential 

circumstances the courts may have to navigate. 

62. The Appellant respectfully submits that by using the language “cause the parties to appear” in 

section 810.2(2), Parliament is simply authorizing the judge to use the various procedures set 

out in the Criminal Code to bring the necessary people to court for the hearing.  

 

63. This conclusion is supported by the procedures established by the Criminal Code.  Section 

810.2(8) provides as follows:    
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810.2(8) Subsections 810(4) and (5) apply, with such modifications as the 

circumstances require, to recognizances made under this section. 

 

64. Of particular importance, section 810(5) provides: 

810(5) The provisions of this Part apply, with such modifications as the 

circumstances require, to proceedings under this section. 

65. This provision makes all of Part XXVII (Summary Convictions) applicable to peace bond 

proceedings, with such modifications as the circumstances require.  

66. Also of significance is section 795 of the Criminal Code which provides as follows:  

795 The provisions of Parts XVI and XVIII with respect to compelling the 

appearance of an accused before a justice, and the provisions of Parts 

XVIII.1, XX and XX.1, in so far as they are not inconsistent with this Part, 

apply, with any necessary modifications, to proceedings under this Part. 

 

67. At issue in the present case is the applicability of the JIR provisions. Section 515 is found in 

Part XVI of the Criminal Code entitled Compelling Appearance.  Section 795 makes Part 

XVI with respect to compelling the appearance of an accused applicable to summary 

conviction proceedings with any necessary modifications so as not to be inconsistent with 

summary conviction procedure.  

68. Part XVIII (Summary Convictions) contains no specific mechanism for compelling the 

appearance of a defendant to answer to a summary conviction charge.  

69. If the provisions of Part XVI of the Criminal Code with respect to compelling appearance do 

not apply then there would be no mechanism by which to require a defendant to attend court 



18 
 

to answer to a summary conviction charge. Clearly, that would be an absurd result – one that 

is not necessary as section 795 makes Part XVI applicable.  

70. There are a number of provisions in Part XVI related to the various methods of compelling 

attendance. Section 504 allows a justice to receive an information and section 507 directs the 

procedure when an information is received. Specifically, section 507 allows the justice to 

issue a summons or warrant depending on the circumstances at play. In the present case, a 

warrant was issued pursuant to section 507, although it was never executed as the 

Respondent was already in custody serving a sentence.   

71. Once a warrant is issued, the person is brought before a justice and the JIR provisions in 

section 515 of the Criminal Code are applied.    

72. The Appellant submits that no major modifications are necessary in the present case. The 

changes that are required are simply changes in nomenclature. In all cases (indictable 

offence, summary conviction offence and peace bond proceedings), the proceedings are 

commenced by the laying of an information. The person subject to the information is 

compelled to court by one of the processes set out in the Criminal Code. Specifically, section 

507 authorizes the issuance of a summons or warrant when an information is received.  

73. While the designation of that person may change (accused or defendant or respondent as the 

case may be), that is not a matter of substance and fits with the type of changes required by 

the circumstances.  
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74. This type of change in nomenclature occurs regularly. Part XVI of the Criminal Code 

(Compelling Appearance) refers to the “accused” while Part XVIII (Summary Convictions) 

refers to the “defendant”. The modification required by section 795 is to change the word 

“defendant” to “accused” for the purposes of applying the JIR provisions for persons charged 

with summary conviction offences. This modification applies routinely.  

75. The Appellant submits that this routine modification is equally applicable to modify 

respondent in a peace bond proceeding to defendant in a summary conviction proceeding to 

accused in an indictable proceeding, thus making section 515 applicable.         

76. The Appellant acknowledges that there are two divergent lines of authority with respect to 

whether this type of change is one that is contemplated by the phrase “with such 

modifications as the circumstances require”.  

77. One line of authority, the Forrest-MacAusland line was followed by the Provincial Court 

Judge in first instance. That line holds that the JIR provisions do not apply to peace bond 

proceedings. That line of authority rests on two cases: R. v. Forrest and MacAusland v. Pyke. 

 Reference:  R. v. Forrest, 1983 CarswellBC 792 (S.C.); MacAusland v. 

Pyke, 1995 CarswellNS 3 (S.C.).  

 

 

78. The second line of authority is based on two decisions from the Ontario Court of Appeal (R. 

v. Allen and R. v. Budreo), a decision from the Saskatchewan Court of Appeal (R. v. Wakelin) 

and a decision from the B.C. Court of Appeal (R. v. Cachine). All three Courts of Appeal 

have held that the JIR provisions apply to peace bond proceedings. Until the Court of Appeal 
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of Newfoundland and Labrador decided the present case, these were the only three Courts of 

Appeal that had ruled on this issue.  They were unanimous in finding the applicability of the 

JIR provisions to peace bond proceedings. This line of authority was followed by Justice 

Goodridge in deciding the certiorari application.  

 Reference: R. v. Allen, 1985 CarswellOnt 1395 (C.A.); R. v. Budreo, 

2000 CarswellOnt 78 (C.A.), leave to appeal to the Supreme 

Court of Canada denied; R. v. Wakelin, 1992 CarswellSask 

241 (C.A.); R. v. Cachine, 2001 BCCA 295;  R. v. Penunsi, 

2015 NLTD(G)  141, Appellant’s Record, Volume I, Tab 2 at 

paras. 15-22, p.17-19.   

79. Most recently, the Yukon Court of Appeal had occasion to consider the issue in R. v. 

Nowazek, which was argued and decided after the Court of Appeal of Newfoundland and 

Labrador’s decision in the present matter.  The Yukon Court of Appeal followed the 

reasoning in Allen, Budreo, Wakelin, and Cachine.   

Reference: R. v. Nowazek, 2018 YKCA 12 at paras. 63-71. 

80. The Yukon Court of Appeal specifically considered and rejected the reasoning of the Court 

of Appeal of Newfoundland and Labrador in the within matter. 

Reference: R. v. Nowazek, 2018 YKCA 12 at paras. 72-84. 

81. For the reasons that follow, the Appellant respectfully submits that this second line of 

authority as found from Allen to Nowazek represents the correct state of the law. 
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82. First, even those holding the contrary view recognized that the “weight of recent authority” in 

Canada supported the applicability of the JIR provisions to peace bond proceedings. At the 

time Kelly J. recognized this fact in MacAusland, there were only three cases on point: 

Forrest on one side, Allen and Wakelin on the other. However, Kelly J. declined to follow the 

weight of that authority as none of it was binding. Instead, Kelly J. preferred the reasoning in 

Forrest.  

 Reference: MacAusland v. Pyke, 1995 CarswellNS 3 (S.C.) at para. 26. 

83. Forrest has since been overruled by the British Columbia Court of Appeal and is no longer 

good law in its own province. In Cachine, the British Columbia Court of Appeal specifically 

considered the opposing views on the issue as presented in Forrest and Wakelin. The British 

Columbia Court of Appeal rejected Forrest and adopted the Saskatchewan Court of Appeal’s 

decision in Wakelin.     

 Reference:  R. v. Cachine, 2001 BCCA 295 at paras. 23-24. 

84. Allen, Wakelin, Budreo, and Cachine all held that that the JIR provisions apply to peace bond 

proceedings. Until the Provincial Court Judge rendered his decision in the present case 

(eventually agreed with by the Court of Appeal), MacAusland stood alone as the only known 

case in the country currently holding the opposite view. 

85. In Allen, the Ontario Court of Appeal dealt with the prior Criminal Code provisions. 

However, it held that a warrant for arrest was validly issued in first instance in response to a 
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peace bond information being laid.  The Court held that the arrest provisions applied 

notwithstanding that the peace bond provisions do not create an offence.   

 Reference: R. v. Allen, 1985 CarswellOnt 1395 (C.A.) at paras. 12-14. 

86. A similar result occurred in Wakelin. There, the Saskatchewan Court of Appeal noted that 

section 795 makes the provisions of Part XVI applicable to summary conviction proceedings 

“with such modifications as the circumstances require”. The Court noted that the only 

modification required was one of nomenclature – the word “accused” in section 515 had to 

be read to include a person against whom an information had been laid under section 810.  

 Reference: R. v. Wakelin, 1992 CarswellSask 241 (C.A.) at para. 12.  

87. The Court further reasoned that it would be anomalous if the power to issue a warrant 

applied to peace bond proceedings but the JIR provisions did not. As a result, the Court 

concluded that both the power to issue a warrant for arrest and the JIR provisions applied.  

 Reference: R. v. Wakelin, 1992 CarswellSask 241 (C.A.) at para. 16.   

88. In Budreo, the Ontario Court of Appeal was asked to reconsider its decision in Allen in light 

of the Charter and a challenge to the constitutionality of section 810.1 of the Criminal Code.  

89. In upholding the constitutionality of the provision, the Court noted that the provisions for 

pre-hearing arrest and bail applied to proceedings under section 810.1. Further, the 

possibility of a pre-hearing sanction – custody/detention – that is more severe than any 

sanction that could be imposed after a hearing did not make the section overbroad.  
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 Reference: R. v. Budreo, 2000 CarswellOnt 78 (C.A) at para. 46.  

90. The Court declined to revisit its decision in Allen, finding instead that Allen was correctly 

decided.  

 Reference: R. v. Budreo, 2000 CarswellOnt 78 (C.A) at paras. 62-63.  

91. A number of principles can be distilled from the Court’s decision in Budreo: 

1. The presiding judge has a discretion whether to issue a warrant for the arrest 

of a defendant or to detain a defendant pending a hearing. If a defendant is 

released pending a hearing, the judge has discretion concerning the bail 

conditions to be imposed.  

2. Provision for pre-hearing arrest and detention is needed to preserve the 

integrity of the section 810.1 proceedings. The court may need the power of 

arrest and detention to ensure the attendance of a defendant at the hearing or 

to protect children from the possibility of serious harm pending the hearing. 

3. Under section 507(4), the justice is to compel the defendant’s attendance by 

means of a summons only, unless the allegations of the informant or the 

evidence “discloses reasonable grounds to believe that it is necessary in the 

public interest to issue a warrant for the arrest of the accused.”  

4. Because a hearing under section 810.1 can only result in the defendant being 

required to enter into a recognizance, the circumstances in which it would be 

“necessary in the public interest” to issue an arrest warrant will be limited to 

cases where that process is necessary to preserve the integrity of the section 

810.1 proceedings. The justice will require the informant to make out a case 

that the defendant will not otherwise attend court or that the defendant poses 

an imminent risk to the safety of children, which section 810.1 is designed to 

protect. 

5. If the justice does issue an arrest warrant, section 515 of the Criminal Code 

directs the justice to release the defendant on a simple undertaking without 

conditions, unless the prosecutor shows cause why some more intrusive order 

— such as a recognizance with conditions — is required.  

6. Section 515 does provide that the justice may order the detention of the 

defendant pending the section 810.1 hearing.  However, that discretion is 

circumscribed by the provisions of section 515(10), which authorize 
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detention only where necessary to ensure the defendant’s attendance at court, 

for the protection or safety of the public or “any other just cause”, including 

the maintenance of confidence in the administration of justice.  

Reference: R. v. Budreo, 2000 CarswellOnt 78 (C.A) at paras. 64-68.  

 

92. Although Budreo dealt with section 810.1 (a recognizance designed to protect children from 

sexual offences), many of the considerations of the court are equally applicable to the present 

case with respect to section 810.2 (a recognizance designed to protect the public at large from 

serious personal injury offences).  

93. In Cachine, the Britsh Columbia Court of Appeal specifically applied the reasoning in 

Budreo to a peace bond under section 810.2. The British Columbia Court of Appeal also 

adopted the reasoning set out in Allen and Wakelin.   

 Reference: R. v. Cachine, 2001 BCCA 295 at para. 22.  

94. In R. v. Nowazek, the Yukon Court of Appeal found that the territorial court judge before 

whom Mr. Nowazek appeared, in answer to a section 810.1 information laid against him, 

could not have placed Mr. Nowazek on conditions pursuant to section 515 of the Code.  This 

was because Mr. Nowazek had appeared before the territorial court judge pursuant to a 

summons, not because the JIR provisions of the Code do not apply to the peace bond 

provisions of the Code.  The Court of Appeal endorsed the view of the trial judge that a 

person must be arrested and taken before a judge before that judge can make an order 

releasing the person on conditions pursuant to section 515 of the Code. 

Reference: R. v. Nowazek, 2018 YKCA 12 at para. 8. 
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95. The Yukon Court of Appeal was critical of the judgement of the Court of Appeal of 

Newfoundland and Labrador in the present matter: 

[81]    I respectfully disagree with much of the reasoning in Penunsi and with the 

conclusion of the Court that neither s. 810(2) nor s. 810.1(2) authorizes a judge to 

compel the appearance of a defendant by issuing a warrant of arrest. I note that 

Penunsi was not followed in R. v. Schafer, 2018 YKTC 12 at paras. 27, 28 and 31.  

[82]    In my view, most of the concerns raised in Penunsi were, in fact, considered in 

previously decided cases. Second, I do not think it meaningfully advances the 

analysis to compare the power of arrest without warrant to the power of a judge to 

issue an arrest warrant under s. 507(4) in respect of an information sworn under s. 

810.1 when it is necessary in the public interest to do so. Nor do I accept that it will 

be “easier” to obtain an arrest warrant for a s. 810.1 defendant who has not 

committed an offence than it would be to arrest a person for committing an offence. 

First, a provincial court judge who receives an information under s. 810.1(1) 

exercises a discretion in determining whether to issue process. This discretion is 

reflected in the permissive language of s. 810.1(2). Second, as held in Budreo, where 

process does issue, the circumstances in which it will be “necessary in the public 

interest” to issue an arrest warrant will be limited to cases in which proceeding in this 

fashion is necessary to preserve the integrity of the s. 810.1 proceedings. This will 

only be so when a case has been made out by the informant that the defendant will 

not otherwise attend court or that the defendant poses an imminent risk to the safety 

of children: para. 66.  

[83]    The enactment of s. 507.1(9) does nothing, in my view, to detract from the 

authoritativeness of Allen, Wakelin, and Budreo. It appears that s. 507.1(9) simply 

exempts proceedings under ss. 810 and 810.1 from the additional safeguards for 

private prosecutions in s. 507.1, even where the s. 810 or 810.1 information is laid by 

a member of the public. Trotter J. (as he then was) reached the same result in R. v. 

Konjarski, 2015 ONSC 3999 at para. 6:  

Proceedings under s. 810 are different from the more elaborate procedure 

under s. 507.1 … Section 507.1 provides for a pre-enquete hearing before 

process may issue … However, this procedure does not apply to proceedings 

under s. 810 (see s. 507.1(9)).  

In my view, the enactment of s. 507.1(9) did not change the law in relation to 

compelling a defendant’s appearance in proceedings under s. 810.1. 

[84]    More generally, I am of the view that the reasoning set out in Penunsi does not 

take sufficient account of the context in which peace bond applications occur and the 
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public protection concerns that animate these proceedings. In addition, while s. 

810.1(2) and its companion provisions authorize a provincial court judge who 

receives an information sworn under subsection (1) to cause the parties to appear 

before a provincial court judge for hearing, it is silent on the mechanics through 

which that appearance is to be achieved. That gap is filled by s. 795 which imports 

Part XVI, including s. 507(4) and 515, into s. 810.1 proceedings. 

Reference: R. v. Nowazek, 2018 YKCA 12 at paras. 81-84. 

96. The Appellant submits that the forgoing excerpt from Nowazek succinctly addresses many of 

the points that the Appellant would make with respect to the judgement of the Court of 

Appeal of Newfoundland and Labrador. 

97. The Appellant would further point out that at paragraph 49 of its judgement the Court of 

Appeal of Newfoundland and Labrador suggested that the logical course of action to cause 

the parties to appear is to summons both the informant and the respondent to appear on the 

same date.  Therefore, the Court of Appeal endorsed the summons procedure contained 

within section 507 the Code. Incongruously, the Court of Appeal did not endorse a justice’s 

power to issue a warrant under section 507 because the respondent to a peace bond 

information is not being called “to answer to a charge of an offence”.  Yet, identical wording 

is used to allow a person to be summonsed to court by the same subsection that allows a 

justice to issue a warrant. 

98. Subsection 507(4) prescribes the circumstances in which a justice may issue a warrant of 

arrest.   
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99. The Court of Appeal relied heavily on the proposition that a person charged with an offence 

is significantly different from a person whom others fear and that it is simply wrong to treat 

them the same. 

Reference: R. v. Penunsi, 2018 NLCA 4 at para. 57, Appellant’s Record, 

Volume I, Tab 4, p.40.  

100. Respectfully, the Appellant submits that this analysis is oversimplified. 

101. To lay an information alleging a charge against an accused or a defendant, an informant must 

swear an oath that they have reasonable grounds to believe that the accused or defendant 

committed the offence.  This can be an offence ranging in seriousness from causing a 

disturbance to murder. 

102. To lay an information pursuant to the peace bond provisions of the Code, an informant must 

swear that they fear, on reasonable grounds that another person will commit a particular type 

of offence. 

103. In the present case, section 810.2 was at issue.  This means that the informant swore an 

information alleging that they feared on reasonable grounds that the Respondent would 

commit a serious personal injury offence as defined by section 752 of the Code. 

104. The Appellant submits that the requirements of the peace bond provisions are carefully 

designed to prevent certain types of serious harm to individuals. 
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105. From a public safety perspective, it may be far more necessary to arrest with a warrant and 

subsequently release on conditions, a respondent with a long record for violence, who is 

going to be released from prison on their warrant expiry date, and who has been assessed at 

high risk to reoffend violently than it is to arrest on a warrant a defendant, with no record, 

against whom there is very good evidence that they committed a shoplifting type offence. 

106. The Appellant submits that the judgement of the Court of Appeal ignores Parliament’s valid 

exercise of criminal law power to prevent future harm contained within the Code and the 

legislative objectives of the peace bond provisions of the Code.  They are not merely civil 

proceedings contained with criminal legislation.  They are a constitutionally valid attempt to 

protect Canadians from serious risk of specific types of harm as described in the individual 

provisions. 

107. While following the legislative link requires reference to a number of statutory provisions, 

when sections 810.2(2), 810.2(8), 810(5), 795, 507 and 515 of the Criminal Code are read 

together and in their entire context, it becomes evident that Parliament intended the JIR 

provisions to apply to peace bond proceedings. 

108. For these reasons, the Appellant submits that the appeal should be allowed and the question 

concerning the applicability of the JIR provisions to peace bond proceedings answered in the 

affirmative.    
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PART IV - Submissions with Respect to Costs 

109. The Appellant does not seek costs and further submits that this is not one of those rare 

criminal cases where costs should be awarded against the Crown. 

PART V — Order Sought 

110. The Appellant respectfully requests that this Honourable Court hear the appeal despite the 

issue being moot, and requests that the appeal be allowed. 

All of which is respectfully submitted at St. John's, in the Province of Newfoundland and 

Labrador, this 30th  day of November, 2018. 

LISA M. S EAD 
Crown Counsel and Agent of the Attorney 
General of Newfoundland and Labrador 
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Schedule A 

Criminal Code, R.S.C. 1985, c. C-46 

 

2. Justice means a justice of the peace or a provincial court judge, and includes two or more 

justices where two or more justices are, by law, required to act or, by law, act or have 

jurisdiction; (juge de paix) 

 

 

504 Any one who, on reasonable grounds, believes that a person has committed an indictable 

offence may lay an information in writing and under oath before a justice, and the justice shall 

receive the information, where it is alleged 

 

(a) that the person has committed, anywhere, an indictable offence that may be tried in the 

province in which the justice resides, and that the person 

 

(i) is or is believed to be, or 

(ii) resides or is believed to reside, 

 

within the territorial jurisdiction of the justice; 

 

(b) that the person, wherever he may be, has committed an indictable offence within the 

territorial jurisdiction of the justice; 

 

(c) that the person has, anywhere, unlawfully received property that was unlawfully 

obtained within the territorial jurisdiction of the justice; or 

 

(d) that the person has in his possession stolen property within the territorial jurisdiction of 

the justice. 

 

 

507 (1) Subject to subsection 523(1.1), a justice who receives an information laid under section 

504 by a peace officer, a public officer, the Attorney General or the Attorney General’s agent, 

other than an information laid before the justice under section 505, shall, except if an accused 

has already been arrested with or without a warrant, 

 

(a) hear and consider, ex parte, 

 

(i) the allegations of the informant, and 

(ii) the evidence of witnesses, where he considers it desirable or necessary to do so; and 
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(b) where he considers that a case for so doing is made out, issue, in accordance with this 

section, either a summons or a warrant for the arrest of the accused to compel the accused 

to attend before him or some other justice for the same territorial division to answer to a 

charge of an offence. 

 

(2) No justice shall refuse to issue a summons or warrant by reason only that the alleged 

offence is one for which a person may be arrested without warrant. 

 

(3) A justice who hears the evidence of a witness pursuant to subsection (1) shall 

 

(a) take the evidence on oath; and 

(b) cause the evidence to be taken in accordance with section 540 in so far as that section 

is capable of being applied. 

 

(4) Where a justice considers that a case is made out for compelling an accused to attend before 

him to answer to a charge of an offence, he shall issue a summons to the accused unless the 

allegations of the informant or the evidence of any witness or witnesses taken in accordance 

with subsection (3) discloses reasonable grounds to believe that it is necessary in the public 

interest to issue a warrant for the arrest of the accused. 

 

(5) A justice shall not sign a summons or warrant in blank. 

 

 

(6) A justice who issues a warrant under this section or section 508 or 512 may, unless the 

offence is one mentioned in section 522, authorize the release of the accused pursuant to 

section 499 by making an endorsement on the warrant in Form 29. 

 

(7) Where, pursuant to subsection (6), a justice authorizes the release of an accused pursuant to 

section 499, a promise to appear given by the accused or a recognizance entered into by the 

accused pursuant to that section shall be deemed, for the purposes of subsection 145(5), to have 

been confirmed by a justice under section 508. 

 

(8) Where, on an appeal from or review of any decision or matter of jurisdiction, a new trial or 

hearing or a continuance or renewal of a trial or hearing is ordered, a justice may issue either a 

summons or a warrant for the arrest of the accused in order to compel the accused to attend at 

the new or continued or renewed trial or hearing. 

 

 

515 (1) Subject to this section, where an accused who is charged with an offence other than an 

offence listed in section 469 is taken before a justice, the justice shall, unless a plea of guilty by 

the accused is accepted, order, in respect of that offence, that the accused be released on his 

giving an undertaking without conditions, unless the prosecutor, having been given a  
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reasonable opportunity to do so, shows cause, in respect of that offence, why the detention of 

the accused in custody is justified or why an order under any other provision of this section 

should be made and where the justice makes an order under any other provision of this section, 

the order shall refer only to the particular offence for which the accused was taken before the 

justice. 

 

(2) Where the justice does not make an order under subsection (1), he shall, unless the 

prosecutor shows cause why the detention of the accused is justified, order that the accused be 

released 

 

(a) on his giving an undertaking with such conditions as the justice directs; 

(b) on his entering into a recognizance before the justice, without sureties, in such amount 

and with such conditions, if any, as the justice directs but without deposit of money or 

other valuable security; 

(c) on his entering into a recognizance before the justice with sureties in such amount and 

with such conditions, if any, as the justice directs but without deposit of money or other 

valuable security; 

(d) with the consent of the prosecutor, on his entering into a recognizance before the 

justice, without sureties, in such amount and with such conditions, if any, as the justice 

directs and on his depositing with the justice such sum of money or other valuable security 

as the justice directs; or 

(e) if the accused is not ordinarily resident in the province in which the accused is in 

custody or does not ordinarily reside within two hundred kilometres of the place in which 

he is in custody, on his entering into a recognizance before the justice with or without 

sureties in such amount and with such conditions, if any, as the justice directs, and on his 

depositing with the justice such sum of money or other valuable security as the justice 

directs. 

 

 

784 (1) An appeal lies to the court of appeal from a decision granting or refusing the relief 

sought in proceedings by way of mandamus, certiorari or prohibition. 

 

(2) Except as provided in this section, Part XXI applies, with such modifications as the 

circumstances require, to appeals under this section. 
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788 (1) Proceedings under this Part shall be commenced by laying an information in Form 2. 

 

(2) Notwithstanding any other law that requires an information to be laid before or to be tried 

by two or more justices, one justice may 

(a) receive the information; 

(b) issue a summons or warrant with respect to the information; and 

(c) do all other things preliminary to the trial. 

 

 

795 The provisions of Parts XVI and XVIII with respect to compelling the appearance of an 

accused before a justice, and the provisions of Parts XVIII.1, XX and XX.1, in so far as 

they are not inconsistent with this Part, apply, with any necessary modifications, to 

proceedings under this Part. 

 

 

800 (1) Where the prosecutor and defendant appear for the trial, the summary conviction court 

shall proceed to hold the trial. 

 

810(5) The provisions of this Part apply, with such modifications as the circumstances 

require, to proceedings under this section. 

810.2 (1) Any person who fears on reasonable grounds that another person will commit 

a serious personal injury offence, as that expression is defined in section 752, may, with 

the consent of the Attorney General, lay an information before a provincial court judge, 

whether or not the person or persons in respect of whom it is feared that the offence 

will be committed are named. 

(2) A provincial court judge who receives an information under subsection (1) may 

cause the parties to appear before a provincial court judge. 

(3) If the provincial court judge before whom the parties appear is satisfied by the evidence 

adduced that the informant has reasonable grounds for the fear, the judge may order that the 

defendant enter into a recognizance to keep the peace and be of good behaviour for a period 

that does not exceed 12 months. 

 

 

810.2(8) Subsections 810(4) and (5) apply, with such modifications as the circumstances 

require, to recognizances made under this section. 
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Supreme Court Act, R.S., 1985, c. S-26, s. 40; R.S., 1985, c. 34 (3rd Supp.), s. 3;1990, c. 8, s. 37. 

 

40 (1) Subject to subsection (3), an appeal lies to the Supreme Court from any final or other 

judgment of the Federal Court of Appeal or of the highest court of final resort in a province, 

or a judge thereof, in which judgment can be had in the particular case sought to be appealed 

to the Supreme Court, whether or not leave to appeal to the Supreme Court has been refused 

by any other court, where, with respect to the particular case sought to be appealed, the 

Supreme Court is of the opinion that any question involved therein is, by reason of its public 

importance or the importance of any issue of law or any issue of mixed law and fact 

involved in that question, one that ought to be decided by the Supreme Court or is, for any 

other reason, of such a nature or significance as to warrant decision by it, and leave to 

appeal from that judgment is accordingly granted by the Supreme Court. 

 (2) An application for leave to appeal under this section shall be brought in accordance with 

paragraph 58(1)(a). 

 (3) No appeal to the Court lies under this section from the judgment of any court acquitting 

or convicting or setting aside or affirming a conviction or acquittal of an indictable offence 

or, except in respect of a question of law or jurisdiction, of an offence other than an 

indictable offence. 

 (4) Whenever the Court has granted leave to appeal, the Court or a judge may, 

notwithstanding anything in this Act, extend the time within which the appeal may be 

allowed. 
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