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APPELLANT’S FACTUM 
 
 

PART I – OVERVIEW OF POSITION AND STATEMENT OF FACTS 
 
 

I. Introduction and Overview of Appellant’s Position 

1. This appeal does not challenge the statutory powers of the Respondent, the Agence du revenu 

du Québec (the “ArQ”), to audit taxpayers and to enforce provincial tax legislation. 

2. Instead, this case raises a fundamental constitutional question and challenges the idea that a 

provincial statute may, in and of itself and without any cross-jurisdictional formality, 

authorize the administrative seizure of information and documents from an account 

maintained at a bank branch located in a foreign jurisdiction. 

3. In the impugned judgment,1 the Court of Appeal of Québec (the “QCA”) allowed a seizure 

by formal demand, issued on the sole authority of the Tax Administration Act2 – a Québec 

statute – to be executed on a bank branch located in Calgary. To come to this unprecedented 

and incorrect conclusion which authorized an administrative seizure in Alberta under 

Québec law, the QCA had to first: 

(a) carve seizures by formal demand out of the statutory framework laid out by Parliament 

in the Bank Act3 to govern seizures on banks; and 

(b) reject a fundamental rule that deems, for the purpose of all seizures, the bank branch 

an entity distinct from the chartered bank itself (the “Branch Entity Rule”). 

                                            
 
1  1068754 Alberta Ltd. v Agence du revenu du Québec, 2018 QCCA 8, [QCA Judgment], 

Appellant’s Record hereinafter (“AR”), page 13ff. 
2  RSQ, c A-6.002 (the “TAA”). 
3  SC 1991, c 46 (the “BA”). 
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4. This appeal must be allowed. In light of the constitutional distributions of legislative powers 

as well as the common law and the statutory framework applicable to seizures on banks, the 

true effect of the formal demand at stake is to improperly attempt to seize in Alberta, a 

foreign jurisdiction. Thus, the formal demand is ultra vires the ArQ’s powers and must be 

annulled, as it constitutes a seizure unauthorized by law, thus unreasonable and in violation 

of section 8 of the Canadian Charter. 

5. Moreover, the lack of proper cross-jurisdictional agreement between the provincial 

legislatures of Québec and Alberta is a void that cannot be filled by the courts. 

II. Statement of Facts 

A. The Formal Demand 

6. The Appellant, 1068754 Alberta Ltd. (the “Appellant”), an Alberta corporation, is the sole 

trustee of the DGGMC Bitton Trust (the “Trust”).4 

7. The Trust was settled on October 1, 2003, under the laws of the Province of Alberta. 

It maintains a bank account at an Alberta branch of the Mise en cause, the National Bank of 

Canada (the “National Bank”) located in the City of Calgary (the “Calgary Branch”).5 

8. As part of an audit of the Trust, a formal demand (or, in French, “demande péremptoire”) 

requiring the production of documents and information under section 39 TAA was issued by 

the ArQ to the Calgary Branch (the “Demand”).6 

                                            
 
4  QCA Judgment at para 5, AR, page 15. 
5  QCA Judgment at paras 5, 6, AR, page 15. 
6  QCA Judgment at paras 7, 8, AR, page 15. 
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9. In particular, the Demand required the Calgary Branch to provide the following information 

and documents for the period from 2007 to 2011: 

(a) the bank records (including returned cheques, deposit books, debit memo, credit 

memo, etc.) of all accounts held by the Trust; 

(b) the line of credit and credit card statements (including returned cheques, deposit books, 

debit memo, credit memo, etc.) held by the Trust; 

(c) all statements respecting investments of any type held by the Trust; and 

(d) documents related to the opening of accounts (including bank accounts, lines of credit, 

credit cards and investment).7 

10. The Demand draws the recipient’s attention to section 61 TAA, and warns same that failure 

to comply could result in a fine of up to $10,000 and possible imprisonment for up to 

six months.8 

B. The Proceedings 

i.  The SCQ Judgment 

11. The Appellant brought a motion before the Superior Court of Québec (“SCQ”) seeking to 

annul the Demand on the grounds that it is, inter alia, extraterritorial and ultra vires 

the powers of the ArQ.9 

12. The SCQ dismissed the Appellant’s motion for the following reasons: 

                                            
 
7  QCA Judgment at para 8, AR, page 15. 
8  Exhibit P-1, AR, page 87ff. 
9  Motion to introduce proceedings to annul a formal demand for documents, dated 

February 5th, 2014, AR, page 34ff. 
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(a) the Demand is a mere request for information, not a seizure, and falls under 

subsection 462(2) BA;10 

(b) a bank branch is not to be treated as an entity distinct from the bank for the purpose of 

a formal demand;11 and 

(c) the Demand must be upheld so as to ensure that the ArQ disposes of sufficient audit 

powers.12 

ii. The QCA Judgment 

13. The Appellant appealed the SCQ judgment, arguing essentially that it incorrectly: 

(a) held that the Demand does not constitute a seizure; 

(b) held that the Calgary Branch is not to be treated as an entity distinct from the National 

Bank for the purposes of the Demand; and 

(c) permitted the ArQ to effect a seizure in a foreign jurisdiction.13 

14. Even though the SCQ’s conclusion enumerated in point a) above was overturned, the QCA 

ultimately affirmed the SCQ Judgment. 

*** 

15. In the meantime, the information and documents required by the Demand were placed under 

seal pending final executory judgment.14 

----------

                                            
 
10  1068754 Alberta Ltd. c Agence du revenu du Québec, 2015 QCCS 1135 at para 45, [SCQ 

Judgment], AR, page 8. 
11  SCQ Judgment at paras 35, 36, AR, pages 6-7. 
12  SCQ Judgment at para 49, AR, page 8. 
13  QCA Judgment at para 18, AR, page 3. 
14  QCA Judgment at para 9, AR, page 2. 
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PART II –QUESTIONS IN ISSUE 
 
 

16. May a provincial statute, in and of itself and without any cross-jurisdictional formality, 

authorize the administrative seizure of information and documents from an account 

maintained at a bank branch located in a foreign jurisdiction? 

17. Under banking law, a subject of exclusive federal jurisdiction: 

(a) what is the statutory framework that governs seizures on banks? 

(b) is a bank branch deemed an entity distinct from the bank itself for the purpose of all 

seizures? 

*** 

18. The first question must be answered in the negative. 

19. The analysis of the second question confirms, for the purposes of seizures under banking 

law, the existence of the Branch Entity Rule and reveals that the Demand is a seizure 

executed in Alberta, ultra vires the powers of the ArQ, illegal and, therefore, unreasonable 

under the Canadian Charter. 

----------
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PART III – STATEMENT OF ARGUMENTS 
 
 

I. Preliminary Remark: The McKinlay Jurisprudence 

20. At the outset and in accordance with this Court’s extensive and consistent jurisprudence,15 

the QCA rightly confirmed that a requirement to produce documents or information from a 

Canadian tax authority, such as the Demand, constitutes seizure at law and within the 

meaning of section 8 of the Canadian Charter. 

21. The ArQ no longer disputes this determination, which was confirmed almost thirty years ago 

by this Court in McKinlay. 

22. While it confirmed the true nature of a formal demand – a seizure – McKinlay did not decide 

on issues of cross-jurisdictional state action or constitutional distribution of powers, given 

that Revenue Canada’s (as the Canada Revenue Agency (“CRA”) then was) demand was 

not served outside its jurisdiction, as opposed to the Demand in the present matter.  

II. Question 1: The ArQ Cannot Execute a Seizure in a Foreign Jurisdiction 

A. The Power of the ArQ to Issue a Formal Demand Under Section 39 TAA 

23. The TAA sets out those powers granted to the ArQ for the enforcement and administration 

of fiscal laws in the Province of Québec. Under section 2 TAA, the “Minister of Revenue” is 

responsible for the enforcement of fiscal laws in Québec, and this responsibility is carried 

out by the ArQ.16

                                            
 
15  R v McKinlay Transport Ltd, [1990] 1 SCR 627 at 640-42, [McKinlay]; 143471 Canada Inc. 

v Quebec (Attorney General); Tabah v Quebec (Attorney General), [1994] 2 SCR 339 at 379, 
[Tabah]; R v Jarvis, 2002 SCC 73 at para 65, [Jarvis]. See also Canada (Attorney General) 
v Chambre des notaires du Québec, 2016 SCC 20 at paras 6, 27. 

16  Act respecting the Agence du revenu du Québec, RSQ, c A-7.003, section 175, paragraph 1. 
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24. Section 39 TAA sets out the ArQ’s power to issue a “formal demand” (“demande 

péremptoire”), such as the Demand, for documents or information for the purposes of the 

administration and enforcement of a fiscal law: 

39. Pour l’application et 
l’exécution d’une loi fiscale, 
notamment pour le recouvrement 
d’un montant dont une personne 
est redevable en vertu d’une telle 
loi, le ministre peut, par une 
demande péremptoire qu’il notifie 
par poste recommandée ou par 
signification en mains propres, 
exiger d’une personne, assujettie 
ou non au paiement d’un droit, 
dans le délai raisonnable qu’il 
fixe, la production par poste 
recommandée ou par signification 
en mains propres: 

39. For the administration and 
enforcement of a fiscal law, in 
particular for the recovery of an 
amount owed by a person under 
such a law, the Minister may, by a 
formal demand notified by 
registered mail or by personal 
service, require from any person, 
whether or not the person is liable 
to pay a duty, that the person file 
by registered mail or by personal 
service, within a reasonable time 
fixed in the demand: 

a)  de renseignements ou de 
renseignements supplémentaires, 
y compris une déclaration ou un 
rapport ou une déclaration ou un 
rapport supplémentaire, ou 

a)  information or additional 
information, including a return, 
report or supplementary return or 
report, or 

b)  de documents. b)  documents 
La personne à qui cette demande 
est faite doit, dans le délai fixé, se 
conformer à ladite demande, 
qu’elle ait ou non déjà produit 
une telle déclaration ou un tel 
rapport, ou une réponse à une 
demande semblable faite en vertu 
d’une loi fiscale ou de règlements 
adoptés en vertu d’une telle loi. 

The person to whom the demand 
is made must, within the delay 
fixed, comply with that demand, 
whether or not he has already 
filed such return or report, or an 
answer to a similar demand made 
under a fiscal law or regulations 
made under such a law. 

[…] […] 
 (our emphasis) 
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25. Section 61 TAA states that every person who contravenes section 39 TAA is guilty of an 

offence and, in addition to any penalty prescribed by the TAA, is liable to a fine, 

imprisonment or both. 

B. The Jurisdictional Boundaries of the ArQ’s Powers to Audit and Enforce a Fiscal 

Law 

26. Professor Hogg has explained that one fundamental principle of Canadian constitutional law, 

which must guide and inform this Court’s reasoning in this appeal, is that provinces may not 

engage in actions outside the boundaries of their territorial powers: 

[…] in a federal system, it is obvious that a province, whose 
government is elected by and responsible to only those people within 
its territory, should not have extensive powers outside its territory 
where other provincial governments have a better claim to govern. 
[…]17  
 (our emphasis) 

27. The ArQ does not possess the power to issue and enforce a formal demand against an entity 

located outside its territorial jurisdiction. Indeed, with respect to taxation, section 92 of the 

Constitution Act18 restricts Québec’s authority to enact fiscal legislation to direct taxation 

within the province. The ArQ does not possess enforcement powers under the TAA outside 

the Province of Québec. 

28. The following case law emphasizes the principle that third parties that are not in Québec’s 

jurisdiction within the meaning of section 92(2) of the Constitution Act, 1982 are not subject 

to the Québec TAA and, therefore, cannot be the object of formal demands pursuant to section 

39 TAA.

                                            
 
17  Peter W. Hogg, Constitutional Law of Canada, vol 1, 5th ed (Toronto: Carswell, 2007) 

(looseleaf updated 2018) 13-4, Appellant’s Book of Authorities hereinafter (“ABA”), tab 18. 
18  1867 (UK), 30 & 31 Vict, c. 3 (U.K.), reprinted in RSC 1985, App II, No 11 [Constitution 

Act, 1982]. 
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29. In Constructions Louisbourg ltée c. Marchi,19 the plaintiff brought a motion to quash a court 

order to produce documents sought and obtained by the ArQ against a third party, the CRA, 

under section 40.1.3 TAA20 in the context of a penal investigation. The SCQ ruled in favour 

of the plaintiff who argued that the first judge did not have the jurisdiction to issue the order 

given that the ArQ did not have the jurisdiction to seek and obtain such order against the 

CRA. The SCQ noted the following: 

[13] A l’audience, j’ai soumis au procureur de Revenu Québec 
l’hypothèse suivante: Revenu Québec pourrait-il obtenir une 
ordonnance en vertu de l’article 40.1.3 à l’égard d’une personne 
domiciliée à Cornwall, Ontario?  Evidemment, la réponse fut négative. 
[…] 
 (our emphasis) 

30. In Agence du revenu du Québec c. SAP Canada inc.,21 the ArQ had applied, in accordance 

with section 39.2 TAA, for an order to produce documents against a defendant who had failed 

to comply with a formal demand requiring the production of foreign documents. In 

dismissing the motion, the Court of Québec noted the lack of jurisdiction of the ArQ on such 

documents:  

[16] Contrairement à la Loi fédérale de l’impôt sur le revenu dont 
l’article 231.6(2) précise que le ministre peut exiger d’un contribuable 
exploitant une entreprise au Canada la production de documents ou 
registres étrangers, la Loi sur l’administration fiscale ne comporte 
aucune disposition relative aux documents étrangers.  
 (our emphasis) 

                                            
 
19  2011 QCCS 3211 at paras 13, 14, 15, motion for leave to appeal granted on July 21, 2011 

(2011 QCCA 1381), motion to dismiss the appeal granted on November 6, 2012 (2012 
QCCA 2003), given that the issue became academic.  

20  A vehicle equivalent to section 39 TAA, to the exception that it is issued by a judge and not 

by the Minister. 
21  2013 QCCQ 4206 at paras 1, 14, 16, 17, 20, 21, 22, 23.  
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31. Thus, the ArQ, just as Québec courts, do not, have the authority to effect a seizure against 

an entity located outside their territorial jurisdiction. For instance, in I.C.I. Chèque c. Travel 

Currency Inc,22 the SCQ held that, as Wells Fargo was a non-resident from the point of view 

of the Québec courts, it could not be bound by a seizure governed by the laws of Québec.  

32. The foregoing consistent case law clearly establishes that the ArQ does not have the power 

to effect a seizure against a third party located in Alberta and subject to its domestic law. 

III. QUESTION 2 a): The Statutory Framework Governing Seizures on Banks 

A. The “Branch of Account” Notion in the BA 

33. The BA recognizes that for many purposes, the branch of a bank where a given deposit 

account is kept must be treated as distinct from its chartered bank. 

34. For instance, subsection 461(1) BA sets the rules respecting the “branch of account” with 

respect to deposit accounts: 

461 (1) For the purposes of this Act, 
the branch of account with respect 
to a deposit account is 

 461 (1) Pour l’application de la 
présente loi, la succursale de tenue 
du compte en matière de compte 
de dépôt est: 

 (a) the branch the address or 
name of which appears on the 
specimen signature card or 
other signing authority signed 
by a depositor with respect to 
the deposit account or that is 
designated by agreement 
between the bank and the 
depositor at the time of opening 
of the deposit account; or 

 a) celui dont le nom et 
l’adresse apparaissent sur un 
exemplaire de la fiche 
spécimen de signature ou 
d’une délégation de signature, 
portant la signature du titulaire 
du compte ou celui convenu 
d’un commun accord entre la 
banque et le déposant lors de 
l’ouverture du compte; 

 
                                            
 
22  [2005] JQ no 14765 at paras 26, 27, 28. 
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(b) if no branch has been 
identified or agreed on as 
provided in paragraph (a), the 
branch that is designated as the 
branch of account with respect 
thereto by the bank by notice in 
writing to the depositor. 

 b) à défaut d’indication de la 
succursale ou de l’accord 
prévus à l’alinéa a), celui 
désigné dans l’avis écrit 
envoyé par la banque au 
déposant. 

   (our emphasis) 
 

35. This distinction is important for many reasons, such as where the debt is payable, as appears 

from subsection 461(2) BA: 

461 (2) The amount of any debt 
owing by a bank by reason of a 
deposit in a deposit account in the 
bank is payable to the person 
entitled thereto only at the branch 
of account and the person entitled 
thereto is not entitled to demand 
payment or to be paid at any other 
branch of the bank. 

 461 (2) La dette de la banque 
résultant du dépôt effectué à un 
compte de dépôt est payable à la 
personne qui y a droit, uniquement à 
la succursale de tenue du compte; la 
personne n’a le droit ni d’exiger ni 
de recevoir le paiement à une autre 
succursale. 

   (our emphasis) 
 

36. In section 462 BA, at issue in this appeal, Parliament creates a further distinction between a 

bank and the branches thereof with regards to: 

(a) the service of orders and proceedings (462(1)) and; 

(b) to the transmission of notifications (462(2)). 

37. On the one hand, under subsection 462(1) BA, compelling documents such as “writs” or 

“processes” in the context of legal proceedings and “orders” made by a court that are binding 

either on: 
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(a) property belonging to a person and in possession of a bank; or 

(b) money owing to a person by reason of a deposit account in a bank; 

must be served on the branch of account: 

462 (1) Subject to subsections (3) 
and (4), the following documents 
are binding on property belonging 
to a person and in the possession of 
a bank, or on money owing to a 
person by reason of a deposit 
account in a bank, only if the 
document or a notice of it is served 
at the branch of the bank that has 
possession of the property or that is 
the branch of account in respect of 
the deposit account, as the case 
may be: 

 462 (1) Sous réserve des 
paragraphes (3) et (4), les 
documents ci-après ne produisent 
leurs effets sur les biens 
appartenant à une personne ou sur 
les sommes dues en raison d’un 
compte de dépôt que si ceux-ci ou 
avis de ceux-ci sont signifiés, selon 
le cas, à la succursale de la banque 
ayant la possession des biens ou à 
celle de tenue du compte: 

 (a) a writ or process originating 
a legal proceeding or issued in 
or pursuant to a legal 
proceeding; 

 a) le bref ou l’acte qui introduit 
une instance ou qui est délivré 
dans le cadre d’une instance; 

 (b) an order or injunction made 
by a court; […] 

 b) l’ordonnance ou 
l’injonction du tribunal; […] 

 […]  […] 
   (our emphasis) 

 

38. On the other hand, under the ensuing subsection 462(2) BA, mere “notifications” to a bank 

with respect to a customer of the bank are not required to be served on the branch of account, 

but must nevertheless be sent to and received by the branch of account in order to fix the 

bank with knowledge of same: 
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462 (2) Any notification sent to a 
bank with respect to a customer of 
the bank, other than a document 
referred to in subsection (1) or (3), 
constitutes notice to the bank and 
fixes the bank with knowledge of 
its contents only if sent to and 
received at the branch of the bank 
that is the branch of account of an 
account held in the name of that 
customer. 

 462 (2) À l’exception des 
documents visés aux paragraphes 
(1) ou (3), les avis envoyés à la 
banque concernant un de ses clients 
ne constituent un avis valable dont 
le contenu est porté à la 
connaissance de la banque que s’ils 
ont été envoyés à la succursale où 
se trouve le compte du client et que 
si celle-ci les a reçus. 

   (our emphasis) 
 

39. Thus, both subsections require an action directly and exclusively towards the branch of 

account in order to have an effect on the bank. 

B. The Classification Error of the QCA 

40. The impugned judgment created a second category of seizures with a different set of 

applicable rules, which certainly could not have been the intention of Parliament in enacting 

section 462 BA. 

41. With respect, the QCA erred in ruling that, pursuant to the BA, administrative seizures such 

as the Demand fall under the mere “notification” category of subsection 462(2) BA and, thus, 

must be categorized differently than other methods of seizures that are governed by 

subsection 462(1) BA.  

42. The interpretation and analysis of the QCA was essentially as follows: 

(a) formal demands are not specifically referred to in subsection 462(1) BA and, thus, do 

not correspond to any of the “documents” mentioned therein;23 and 

                                            
 
23  QCA Judgment at para 40, AR, page 24. 
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(b) formal demands are not intended to “atteindre des biens appartenant à un client de 

la banque au sens où l’entend le paragraphe 462 (1)”,24 because this provision would 

only refer to a customer’s bank deposits and other assets kept with the bank. 

43. This reasoning is incorrect. It fails to properly and fully consider the other alternative 

provided for in subsection 462(1) BA reproduced above, namely whether a seizure by formal 

demand is “binding […] on money owing to a person by reason of a deposit account in a 

bank” or, in the French version, “produisent leurs effets […] sur les sommes dues en raison 

d’un compte de dépôt”.  

44. Indeed, while it is true that neither subsection 462(1) nor 462(2) BA explicitly refer to formal 

demands from a Canadian tax authority,25 this should not operate to prevent them from 

falling under the scope of subsection 462(1) BA, inter alia because they: 

(a) are compelling under enforceable authority; 

                                            
 
24  QCA Judgment at para 41, AR, pages 24-25. 
25  Indeed, the BA never refers to a section 39 TAA “formal demand”, nor does it refer to its 

federal counterpart, the “requirement to provide documents or information” under subsection 

231.2(1) of the Income Tax Act, RSC, 1985, c 1 (5th Supp) (the “ITA”). The Minister of 

National Revenue’s “demand” (or, in French, “demande formelle”) should not be confused 

with the aforementioned “requirement” under the ITA. However, subsection 462(2.1) BA 

addresses such requirement, by referring to “other document issued with respect to a 

customer of a bank” by the federal Minister of National Revenue (“MNR”) and relating to 

the administration of (i) an Act of Parliament by the MNR (including the ITA) or (ii) an Act 

of the legislature of a province or legislation made by an aboriginal government where the 

MNR has entered into a collection tax agreement. This is a clear indication that such 

“requirements” under the ITA (and similarly, “formal demands” under the TAA), are 

contemplated by section 462 BA and fall under either subsection (1) or (2). 
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(b) can be “binding on property belonging to a person and in the possession of a bank”, 

as per subsection 462(1) BA; 

(c) in light of the legal definition of “deposit account” discussed below, can be “binding 

[…] on money owing to a person by reason of a deposit account in a bank”, as per 

subsection 462(1) BA or, in French, “produisent leurs effets […] sur les sommes dues 

en raison d’un compte de dépôt”; 

(d) are “writs or processes” issued in the context of a tax audit, which constitutes a legal 

proceeding under the BA; and 

(e) are significantly closer, if not equal, to coercive “writs” or judicial “orders” under 

subsection 462(1) BA than they are to mere “notifications” provided for in 

subsection 462(2) BA. 

C. A Formal Demand is Compelling Under Enforceable Authority 

45. The term “notification” referred to in subsection 462(2) BA is not defined anywhere in the 

BA. Given the foregoing, an interpretive exercise is required to determine whether it can 

apply to formal demands such as the Demand. 

46. Both plain reading and doctrine make clear that a mere “notification” does not compel the 

branch to act under enforceable authority. Indeed, in contrast with the categories of 

documents covered in subsection 461(1) BA and for which service is compulsory, a 

“notification” that must be sent to and received at the branch does not necessarily force the 

branch or the bank to act upon it, failing which a legal sanction may apply. 

47. As the authors Crawford and Falconbridge explain, subsection 462(2) BA (then 

subsection 212(2) BA) merely provides a method by which a bank can be deemed to have 

had knowledge of a fact at a given moment in time:  



- 16 - 
 
Appellant’s Factum  Statement of Arguments 
   
 

Subsection 212(2) changes the common law only slightly. As our 
discussion in § 5102.7 attempts to show, the determination of whether 
a corporation may be fixed with notice or knowledge of a fact has 
traditionally been resolved by a mixture of methods involving fiction, 
presumption, fact and law. The subsection will have only a slight 
influence upon that process. It provides a means by which a bank may 
be notified in writing and it protects the bank against becoming obliged 
to disseminate information to its branches for the convenience of third 
parties. It does not appear to state a rule of law determining exhaustively 
the only method by which it may be shown that a bank “knew” a fact at 
a material time. It is no longer true with respect to Canadian chartered 
banks to state, as Lord Denman C.J. did in Willis v. Governor and Co. 
of Bank of England in determining whether a notice to the head office 
could affect the rights of the bank in respect of the performance, weeks 
later, of apparently routine transactions by a remote branch: 

The general rule of law is, that notice to the principal is 
notice to all his agents… at any rate, if there be reasonable 
time, as there was here, for the principal to communicate 
that notice to his agents, before the event which raises the 
question… 

If a transaction involves the account of a customer of the bank, 
notification is accomplished only if a written notice is delivered to the 
branch of account prior to the transaction. […]26 
 (our emphasis, references omitted) 

48. In 2002, the Ontario Securities Commission (the “OSC”) was of the same opinion.27 In this 

case, a summons was issued in the context of an investigation pursuant to section 13 of the 

Ontario Securities Act.28 The summons had been served on the Assistant General Counsel 

for the Royal Bank of Canada (the “RBC”) in Toronto. The summons issued required the 

                                            
 
26  Bradley Crawford & John Delatre Falconbridge, Banking and Bills of Exchange, vol 1, 8th ed 

(Toronto: Canada Law Book Inc., 1986), [Banking and Bills of Exchange] at 549, ABA, 
tab 16. 

27  In the matter of The Securities Act, 1990, c S. 5, as amended and in the matter of a summons 
issued pursuant to section 13 of the Securities Act and served on the Royal Bank of Canada’s 
Assistant General Counsel, Teresa Monti, (2002) 25 OSCB 1855 [RBC Summons], ABA, 
tab 12. 

28  Securities Act, RSO 1990, c S.5. 



- 17 - 
 
Appellant’s Factum  Statement of Arguments 
   
 

RBC to provide information and produce documents relating to accounts held by certain 

named customers at branches of the RBC located in British Columbia. The OSC held that a 

“notification” within the meaning of subsection 462(2) BA pertains only to information 

communicated to the bank with respect to one of its customers: 

29. We disagree with the Bank's submission that a summons to a 
witness is a “notification” within the meaning of subsection 462(2) of 
the Bank Act. On a plain reading of this provision, it is clear that the 
types of documents referred to in this subsection deal with notifications 
that give the bank information with respect to customers of the bank. 
These types of documents are “sent and received” by a bank. They 
provide the bank with knowledge or information with respect to its 
customers and fix the bank with such knowledge or information. As 
such they relate to matters between the customer and the bank and the 
property of the customer held by the bank.29 
 (our emphasis) 

49. The OSC held that a summons could not be a “notification”. As appears from above, the 

OSC suggested that unlike documents covered by subsection 462(1) BA, the notifications 

under subsection 462(2) BA do not require any action on the part of the bank. Rather, 

subsection 462(2) BA applies specifically to notifications that are communicated to the bank 

and that are intended to inform it of certain facts, transactions or events.  

50. As part of its analysis, the OSC decided, with reason, not to follow a decision from the Court 

of Québec30 where the interpretation of section 462 BA was not at issue and which indicated, 

without analysis, that a formal demand constitutes a “notification”.  

51. However, the OSC made an unsubstantiated and flawed distinction between formal demands 

and the summons at issue. They are similar insofar as their main purpose is to obtain evidence 

under compulsion in the course of a non-judicial legal proceeding, the whole as further 

                                            
 
29  RBC Summons at para 29, ABA, tab 12. 
30  Québec (sous-ministre du revenu) c Banque Toronto-Dominion, 2000 CanLII 9748 (C.Q.), 

See RBC Summons at paras 31-33, ABA, tab 12. 
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discussed below. In the words of McKinlay, in both cases “the state compels the production 

of documents in a regulatory context”.31 

52. In the end, the OSC concluded that a summons issued pursuant to section 13 of the Ontario 

Securities Act was a “writ or process” issued in or pursuant to a legal proceeding.32 However, 

despite acknowledging that summonses may be covered by subsection 462(1)(a) BA, the 

OSC held that the one at issue did not fall under that subsection for the following reasons: 33 

36. […] According to a plain language reading of subsection 462(1)(a), 
it is clear that it applies to property; that a bank has possession of, 
belonging to a person. Consequently, this section does not apply to 
account transaction information because such information is not 
property belonging to a person, rather, it is the bank’s property […]. 
 (our emphasis)  

53. This conclusion requires the following observations due to the issues raised by this appeal 

and the fact that the OSC did not push its analysis to the end.  

54. On the one hand, the summons in RBC Summons did not require the production of cheques 

and, therefore, the OSC did not have to determine whether cheques that are signed and paid, 

and therefore, that belong to the account holder (the Trust in this appeal) constitute “property 

belonging to a person and in the possession of a bank” within the meaning of 

subsection 462(1) BA. 

                                            
 
31  McKinlay, at 641. 
32  RBC Summons at para 36, ABA, tab 12. 
33  The OSC held that despite not falling under either 462(1) nor 462(2) BA, the summons was 

properly served according to Rule 53.04(1) of the Rules of Civil Procedure, R.R.O. 1990, 

Reg. 194. However, such conclusion cannot stand in respect of formal demand, given 

subsection 462(2.1) BA. See footnote 31 to this effect.  
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55. On the other hand, with respect, the OSC’s restrictive reading of subsection 462(1) BA 

cannot stand as it obliterates the second alternative contemplated therein. Evidently, where 

subsection 461(1) BA describes documents as “binding on property belonging to a person 

and in the possession of a bank,” that “property” does not refer directly to bank records and 

account statements. However, the portion of subsection 461(1) BA that is relevant to this 

appeal is not only the effect of the document on the “property belonging to a person and in 

the possession of a bank” but also its effect “on money owing to a person by reason of a 

deposit account in a bank.” The latter was completely ignored by the OSC’s analysis in RBC 

Summons, as did the QCA in the present matter. 

D. The Demand Binds and Produces Effects on Property of the Trust in Possession 

of the Bank, Namely Cheques 

56. It is not contested that the Demand requires, among other things, the production of cheques. 

In this regard, the Demand is “binding on property belonging to a person and in 

the possession of a bank”, as per subsection 462(1) BA.  

57. The impugned judgment, relying on a well-established principle, acknowledged that “les 

chèques signés par un client lui appartiennent une fois qu’ils ont été payés et que c’est à 

titre de mandataire de celui-ci que la Banque les détient”.34 However, without elaborating 

further, the impugned judgment indicated that this situation is not the one contemplated by 

subsection 462(1) BA, which would only refer to “dépôts bancaires accumulés qu’un client 

a pu faire et les autres actifs qu’il a pu déposer auprès de la Banque.”35  

                                            
 
34  QCA Judgment at para 41, AR, pages 24-25; Nicole L’Heureux, Édith Fortin et Marc 

Lacoursière, Droit bancaire, 4th ed (Cowansville, Qc: Yvon Blais, 2004) at 181, [Droit 
bancaire], ABA, tab 19. 

35  QCA Judgment at para 41, AR, pages 24-25. 
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58. With respect, the QCA erred in adopting this narrow and unsupported interpretation that 

excludes any property in the possession of the bank, but for assets (“actifs”) deposited by a 

customer with a bank. 

59. When Parliament’s intent is to draw such a limit under the BA, it does so clearly and 

explicitly. For instance, subsection 460(1) BA refers to “property deposited” with the bank, 

a wording that is different than the “property in the possession of a bank” of 

subsection 462(1) BA. The latter necessarily has a different meaning than the former and is 

undoubtedly broader in scope. Indeed, as indicated by this Court in Redeemer Foundation v. 

Canada (National Revenue),36 “[s]tatutory provisions must be interpreted in a textual, 

contextual and purposive way, and all sections of a related group of provisions should be 

given coherent meaning if possible.”37 

60. Thus, in light of a proper contextual interpretation that gives full effect to the intention of 

Parliament and meaning to the specific wording selected for subsection 462(1) BA, cheques 

that are signed and paid and, therefore, that belong to the Trust constitute “property 

belonging to a person and in the possession of a bank” pursuant to 462(1) BA. 

E. The Demand Binds and Produces Effects on Money Owing by Reason of a Deposit 

Account 

61. In order to fall within the ambit of subsection 462(1) BA, the document in question must be 

“binding […] on money owing to a person by reason of a deposit account in a bank” as per 

subsection 462(1) BA or, as more explicitly worded in the French version, “produisent leurs 

effets […] sur les sommes dues en raison d’un compte de dépôt”.38 Thus, the document must 

                                            
 
36  Redeemer Foundation v Canada (National Revenue), 2008 SCC 46 at para 15. 
37  2008 CSC 46 at para 15. See also, RBC Summons, ABA, tab 12. 
38  Sero v Canada, 2004 FCA 6 at para 35, [Sero]: For the purposes of the BA, “the term ‘deposit 

account’ is used to describe the record that a bank maintains to keep track of the outstanding 
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have a compulsory and legal effect on such money owing in a manner that alters the existing 

status quo between the branch and the customer. 

62. Indeed, the common thread that runs through the categories of documents mentioned in 

subsection 462(1) BA is that they deprive the clients – the property owners or account holders 

– of one or several rights arising from the bank-customer relationship with respect to 

property or money deposited. For example, while a garnishing order may affect a client’s 

right to claim the money owed by reason of a deposit account, it may also affect, albeit to a 

lesser extent than formal demands, the client’s rights to confidentiality concerning said 

account. 

63. Formal demands requiring the production of information and documents may not directly 

affect the customer’s right to claim the credit of the confidential amounts on deposit with the 

bank. However, they clearly alter the existing status quo between the branch and its 

customer, for the following reasons. 

64. A direct effect of a seizure by formal demand is to intrude on a person’s privacy interest39 

on the “money owing by reason of a deposit account”, namely by revealing the information 

thereupon that would have otherwise remained confidential. Such information includes the 

existence of “money owing” itself, the balance thereof and transactions at different periods, 

the list and type of transactions, as well as third-party and other information. 

65. Twenty years ago, in Tabah, this Court decided that access by tax authorities to business 

documents will lead to the violation and loss of this privacy interest,40 including because it 

                                            
 

balance of its indebtedness to a particular customer” (Application for leave to appeal 

dismissed with costs (without reasons) July 8, 2004, [2004] S.C.C.A. No. 88) 
39  As acknowledged by this Court in McKinlay. 
40  Tabah at 379-80. 
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will “inevitably reveal aspects”41 that the customer “would rather have kept private”.42 This 

reasoning certainly applies a fortiori in this case, given the particular nature of the bank-

customer relationship. 

66. In addition to this privacy interest, the bank has an obligation of confidentiality, which is a 

cornerstone of the bank-customer relationship.43 In the leading case of Tournier c National 

Provincial and Union Bank of England,44 Lord Justice Bankes concluded as follows: 

[…] The case of the banker and his customer appears to me to be one 
in which the confidential relationship between the parties is very 
marked. The credit of the customer depends very largely upon the strict 
observance of that confidence. […] 

whereas Lord Justice Atkin, as he then was, determined that: 

[…] I come to the conclusion that one of the implied terms of the 
contract is that the bank enter into a qualified obligation with their 
customer to abstain from disclosing information as to his affairs without 
his consent. […] 
 (our emphasis) 

67. As highlighted by the Lord Justices above, this right to confidentiality is an interwoven 

component of the “credit of customer”, being the “money owing by reason of a deposit 

demand” (or, in French, “les sommes dues en raison d’un compte de dépôt”). 

68. In light of the foregoing, the service of a formal demand on the bank wipes away the 

confidentiality of the customer’s credit and thereby undeniably binds and produces effects 

                                            
 
41  Tabah at 379. 
42  Tabah at 379. 
43  Express CTMA ltée c Banque Nationale du Canada, 2010 QCCS 6628 at para 31. See also, 

Margaret H. Ogilvie, Bank and Customer Law in Canada, 2nd ed (Toronto: Irwin Law Inc. 
2013) at 195, [Bank and Customer Law in Canada], ABA, tab 20. See also RBC Summons 
at para 4, ABA, tab 12. 

44  (1924) 1 KB 461 at 474. 484, ABA, tab 15. 
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on “money owing by reason of a deposit account.” Once the bank is compelled to produce 

information with respect to a customer’s deposit account, its fundamental obligation to 

abstain from disclosing information as to his affairs without his consent is annihilated.45 

69. Hence, as seizures by garnishment are “binding on money owing to a person”, so are seizures 

by formal demands. The former takes away the person’s rights to the confidentiality and to 

the credit thereupon. The latter takes away the person’s privacy interest as well as their right 

to confidentiality thereupon. 

70. On this basis, the Demand meets the criteria of the first paragraph of subsection 462(1) BA. 

It must now be determined whether formal demands are documents caught by subparagraphs 

(a) to (d) of subsection 462 (1) BA. 

F. The Demand is a “Writ or Process” Issued in the Context of a Tax Audit, which 

Constitutes a “Legal Proceeding” Under the BA 

71. A tax audit is a legal proceeding since it is a fact-finding inquiry undertaken under authority 

of the law, namely the TAA in this case. Under subsection 462(1) BA, the Demand is “a writ 

or process originating a legal proceeding or issued in or pursuant to a legal proceeding” 

(462(1)(a)) (or, in French, “le bref ou l’acte qui introduit une instance ou qui est délivré dans 

le cadre d’une instance”). 

72. As mentioned in Mind Star Toys Inc. v Samsung Co. Ltd.,46 the Canadian Law Dictionary 

suggests the general application of the following definition of “legal proceedings”: “any civil 

                                            
 
45  Sero at para 35: For the purposes of the BA, “the term ‘deposit account’ is used to describe 

the record that a bank maintains to keep track of the outstanding balance of its indebtedness 

to a particular customer”. (Application for leave to appeal dismissed with costs (without 

reasons) July 8, 2004, [2004] S.C.C.A. No. 88) 
46  [1992] O.J. No. 932 [Mind Star Toys]. See also the other definitions at paras 20-24. 
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or criminal proceeding or inquiry in which evidence is, or may be, given, and includes an 

arbitration”47 (our emphasis). This broader definition not restricted to judicial proceedings 

is also the one adopted by Parliament in sections 29(9) and 30(12) of the Canada Evidence 

Act:48 

legal proceeding means any civil 
or criminal proceeding or inquiry 
in which evidence is or may be 
given, and includes an arbitration. 
(procédure judiciaire) 

 procédure judiciaire Toute 
procédure ou enquête, en matière 
civile ou pénale, dans laquelle une 
preuve est ou peut être donnée, y 
compris l’arbitrage. (legal 
proceeding) 

 

73. In R. v. Toulejour49 the Saskatchewan Provincial Court illustrates this intent of Parliament 

as follows: 

[49] Parliament, in enacting CEA s. 30(12), did not define legal 
proceedings as necessarily restricted to judicial proceedings; the 
explicit inclusion in the definition of a proceeding so clearly non-
judicial as an arbitration, in my opinion, makes that clear. I conclude 
that for purposes of s. 30, even if the proceedings of the Parole Board 
of Canada are administrative in nature, they are yet legal proceedings, 
for the purposes of CEA s. 30(10)(a)(ii) and s. 30(12).50  
 (our emphasis) 

74. Thus, the requirement or the possibility of making evidence is a key element to determine 

whether a proceeding or an inquiry constitutes a “legal proceeding”. It cannot be disputed 

that a tax audit, such as the one in the context of which the Demand was issued, constitutes 

a non-judicial, civil and administrative proceeding or inquiry, in which evidence is or may 

be given. In fact, the sole purpose of the Demand is to obtain evidence in furtherance of a 

                                            
 
47  Mind Star Toys at paras 19-22. 
48  RSC 1985, c C-5. 
49  [2012] S.J., No. 372, [Toulejour], ABA, tab 14. 
50  Toulejour at para 49, ABA, tab 14. 
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tax audit. As appears from Strayer J.A.’s dissenting reasons in Del Zotto v. Canada51 that 

this Court endorsed unanimously on appeal:52 

[11] In my view the two most pertinent cases are the Thomson case and 
R. v. McKinlay Transport Ltd. both decided on March 29, 1990. The 
McKinlay case is particularly relevant since it involved a form of 
discovery under the Income Tax Act. The Thomson case involved the 
compulsory production of evidence to determine whether an offence 
under section 34 [as am. by S.C. 1974-75-76, c. 76, s. 16] of the 
Combines Investigation Act had been committed by those ordered to 
testify and to produce documents. Neither case involved a search 
warrant. In both cases the processes were held not to infringe on 
section 8 rights. On the other hand, cases such as Hunter and Baron v. 
Canada involved the preconditions for the issue of search warrants.53 
 (our emphasis, references omitted) 

75. Furthermore, a review of the history of section 462 BA54 also reaffirms that the intention of 

Parliament in subsection 462(1)(a) BA was not to restrict the scope of the expression “legal 

proceedings” to judicial proceedings only. 

76. Indeed, in 1923, the first version of the current provision was limited to “attaching or 

garnishee order[s] or summons”.55 The provision progressively evolved so as to cover a 

much wider array of situations. 

                                            
 
51  [1997] 3 FC 40. 
52  Del Zotto v Canada, [1999] 1 SCR 3. 
53  See, to the same effect, Jarvis, at paras 94-95. See also McKinlay. 
54  Bank Act, SC 1923, c 32, s 96(4), ABA, tab 1; Bank Act, RSC 1927, c 12, s 96(4), ABA, 

tab 2; Bank Act, SC 1934, c 24, s 96(4), ABA, tab 3; Bank Act, SC 1944-45, c 30, s 96(4), 
ABA, tab 4; Bank Act, RSC 1952, c 12, s 96(4), ABA, tab 5; Bank Act, SC 1953-54, c 48, s 
96(4), ABA, tab 6; Bank Act, SC 1966-67, c 87, s 96(4), ABA, tab 7; Bank Act, RSC 1970, 
c B-1, s 96(4), ABA, tab 8; Banks and Banking Law Revision Act, 1980, SC 1980-81-82-83, 
c 40, s 2 (212(1), 212(2)), ABA, tab 9; Bank Act, RSC 1985, c B-1, ss 212(1), 212(2), ABA, 
tab 10; Bank Act, SC 1991, c 46, ss 462(1), 462(2). 

55  Bank Act, SC 1923, c 32, s 96(4), ABA, tab 1. 
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77. While the first versions of the provisions referred to three specific named instruments, it was 

subsequently expanded to be more comprehensive. Over the years, it was gradually 

transformed into a criteria-based test to determine its applicability by requiring an analysis 

of the intended effect of the document. This broadening of the provision is also recognized 

by doctrine.56  

78. In the same spirit, Parliament chose to abandon the former reference to “instance judiciaire” 

in the French version,57 which limited the scope of the provision to documents issued in the 

context of a legal proceeding in a court. In any event, such reference to “judicial” 

proceedings never existed in the English version (which refers to “legal proceedings”).58 

79. The legislative history reveals that Parliament’s intent is to give a broader meaning to “legal 

proceedings” under 462(1)(a), at least as broad as the CEA, which includes non-judicial 

proceedings emanating from or conducted by a government authority, such as a tax audit. 

80. Therefore, the Demand constitutes a “writ or process” (or, in French, a “bref” or “acte”) 

issued pursuant to a tax audit, a legal proceeding. 

G. The Sameness of Formal Demands with Other Methods of Seizures 

81. Notwithstanding, it is unequivocal that formal demands are significantly closer, if not equal, 

to the coercive “writs or processes” or court “orders” than they are to the “notifications” of 

subsection 462(2) BA. The impugned judgment ignored that reality.  

                                            
 
56  Banking and Bills of Exchange at 547, ABA, tab 16.  
57  Bank Act, RSC 1970, c B-1, s 96(4), ABA, tab 8; Banks and Banking Law Revision Act, 

1980, SC 1980-81-82-83, c 40, s 2 (212(1), 212(2)), ABA, tab 9. 
58 Bank Act, SC 1966-67, c 87, s 96(4), ABA, tab 7. 
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82. Indeed, as other methods of seizures, including by “writs” or judicial “orders”, 

formal demands are: 

(a) Intrusive: they intrude on and breach a person’s privacy interest, as discussed above; 

(b) Coercive: they permit the forcible taking of property (including, books, documents and 

records) by a government or a law enforcement body or official;59 and 

(c) Prosecutable: they subject the person who fails to comply to fines or imprisonment. 

83. With respect, any conclusion that implies or suggests that a seizure by formal demand is any 

different, in terms of weight and effects, than other methods of seizure by “writs” or court 

“order”, cannot be left to stand as a precedent. 

84. Clearly, Parliament did not want to assimilate seizures by formal demands to “notifications” 

devoid of any compulsory force under subsection 462(2) BA. Thus, a proper interpretation 

must assimilate seizures by formal demands to other methods of seizure and, therefore, 

consider them akin to “writs or processes” or court “orders” under subsection 462(1) BA.  

IV. QUESTION 2 b): The Enshrinement of the Branch Entity Rule in the BA 

85. The remaining question in issue is whether the BA creates a legal fiction by virtue of which 

the bank branch that is served with a “writ”, “process” or “order” under subsection 462(1) 

BA or that receives a “notification” pursuant to subsection 462(2) BA is deemed an entity 

distinct from the bank itself. 

86. The answer lies in the origin of these statutory rules. 

                                            
 
59  R v Dyment, [1988] 2 SCR 417 at 426 (by La Forest J. and Dickson C.J. concurring). 
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A. The Common Law Branch Entity Rule 

87. It has long been understood that, for certain legal purposes, there is a fundamental rule that 

deems the bank branch an entity distinct from the chartered bank itself. This well-entrenched 

principle existed even prior to R. v. Lovitt,60 where the Privy Council enunciated a general 

common law principle by which, for legal purposes, the situs of a bank account is the branch 

where the account is kept: 

Although branch banks are agencies of one principal firm, it is well 
settled that for certain special purposes of banking business they may 
be regarded as distinct trading bodies. […] 

88. However, in 1912, the application of this principle appears to have suffered a short-lived 

exception in McMulkin v. Traders Bank of Canada.61 The Ontario Divisional Court allowed 

the appeal and decided that a garnishing order issued in Ontario bound a branch of a bank in 

Alberta.  

B. The Branch Entity Rule Under Subsection 461(1) BA 

89. In response to this apparent alteration of the then applicable common law, Parliament enacted 

the first version of what is now subsection 462(1) BA. In Bank of Nova Scotia v. Mitchell, 

the Court of Appeal of British Columbia indicated:62 

[29] Both of those arguments are based on a provision of the Bank Act, 
R.S.C. 1970, c. B-l, which, it has been said, was enacted in order to 
undo the effect of the McMulkin case, supra, to which I have referred. 
That is s. 96(4) of the Bank Act, which says: 

(4) A writ or process originating a legal proceeding or 
issued therein or in pursuance thereof or an order or 

                                            
 
60  (1911), [1912] AC 212 at 219 ABA, tab 13. 
61  [1912] 6 DLR 184 at 186-87. 
62  1981 CanLII 529 (BCCA). See also, to the same effect, Banking and Bills of Exchange at 

547 ABA, tab 16. 
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injunction made by a court affects and binds only property 
in the possession of the bank belonging to, or moneys to the 
credit of, a person at the branch where such writ, process, 
order or injunction or notice thereof is served. 

[…] 

[32] The subsection was necessary to protect the bank against 
garnishing orders issued, say, in Victoria when there was an account, 
say, in Halifax. The bank would be bound, upon receiving each 
garnishing order, to search the records of every branch in Canada and 
probably out of Canada, a quite impractical proposition. What need be 
done now is to search only the branch at which the garnishing order is 
served. If there is found to be neither property in the possession of the 
bank belonging to the person garnisheed nor moneys to the credit of 
that person, the bank need not search further. 
 (our emphasis) 

90. Since the coming into force of the first version of what is now section 462(1) BA, the 

existence of the Branch Entity Rule was discussed by this Court in Canada Life v. CIBC:63 

Somewhat similar reasoning has been applied by the courts in relation 
to the service of notices and other documents required to be served 
pursuant to rules of court on corporations. In some such instances the 
courts have found that while a corporation has only one “domicile”, it 
has, for the purpose of making service of court processes, several 
residences. Vide Bank of Toronto v. Pickering wherein Middleton J. 
stated at pp. 290-1: 

For many purposes a branch bank is regarded as an 
independant [sic] organization… When it is borne in mind 
that what is spoken of is “residence” and not “domicile”, 
it appears to me that the word is of such flexible meaning 
that it may well be held to apply to the branch bank… 

A corporation, strictly speaking, can have no residence as 
distinct from domicile; and I can see no reason why it, like 
an individual, may not have many residences, within the 
meaning of the Rule, although it can have but one domicile. 
 (reference omitted)

                                            
 
63  [1979] 2 SCR 669 at 680-81. 
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91. In Equity Accounts Buyers Ltd. v. Jacob & Modulcon Ltd.,64 the plaintiff had obtained a 

judgment in the Québec Provincial Court in Montreal against a debtor domiciled in Ontario. 

The Plaintiff made a seizure by garnishment against the bank account of the debtor at a 

branch located in Ottawa. The writ of garnishment was also served on the head office of the 

Royal Bank in Montreal. Lande J. stated:65 

It is generally accepted that branches of a bank have no separate legal 
entity and are parts of the whole organization of the bank. There are 
certain circumstances, however, in which the branch has its own legal 
entity, particularly in situations arising out of the special nature of the 
banker-customer contract. This quasi-distinct entity is based upon the 
practical exigencies of the banking business. […] 

[…] 

Our Courts do not have the jurisdiction to order someone from another 
province to come to Montreal and declare what he owes the debtor. 
Even if this were so, our Courts would not have the compelling power 
to order such a person not resident or domiciled in Montreal to deliver 
into Quebec assets in his possession which are situate outside the 
province of Quebec. 

[…] 

In the present case the defendant resides in Ontario; the tierce saisie in 
the first instance is domiciled in Ottawa having monies deposited in a 
bank account in a bank of the tierce saisie in the second instance, also 
situated in Ontario. The effect of finding the seizure valid would be to 
give the Courts in the Province of Quebec the power to order a tierce 
saisie, domiciled outside the Province of Quebec, to deliver in Quebec 
assets situated in his possession in the Province of Ontario. This appears 
to be contrary to the most elementary rule of Private International Law.  
 (our emphasis) 

                                            
 
64  Equity Accounts Buyers Ltd. v Jacob & Modulcon Ltd., [1972] RP 326 [Equity Accounts 

Buyers], ABA, tab 11. 
65  Equity Accounts Buyers at 330, 334, 336. ABA, tab 11. 
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92. This reinforces the distinctness of individual branches of a bank from the bank as a whole. 

Particularly in situations arising out of the special nature of the banker-customer contract, 

the local law of the branch is applicable, not the local law of the person making a demand 

on the account. 

93. Furthermore, authors have also confirmed the existence of the Branch Entity Rule after its 

enshrinement in subsection 462(1) BA. For instance, Nicole L’Heureux, Édith Fortin and 

Marc Lacoursière explain the principle that, when conducting a seizure with respect to an 

account, the applicable jurisdiction is the one in which the branch of account is located: 

[…] La juridiction en matière de saisie est donc le lieu où a été effectué 
le dépôt et où le compte est tenu (art. 462 [of the Bank Act]). Si une 
banque située au Québec a une succursale en Ontario et que des fonds 
sont déposés à la succursale en Ontario, c’est dans cette dernière 
province que la saisie doit être pratiquée. Une saisie-arrêt ne peut donc 
s’effectuer au siège de l’établissement parce que chaque succursale, 
même si elle n’est pas une entité juridique distincte, doit néanmoins être 
considérée comme telle dans certaines circonstances en raison des 
nécessités du commerce bancaire. […]66  
 (our emphasis) 

94. The author Ogilvie also explains that, while a bank branch has no legal identity separate 

from the bank, it is treated as a separate and independent entity in certain circumstances, 

including (i) for seizures and (ii) for the purpose of knowledge of customer business: 

On the other hand, branches have been treated as separate entities by 
the courts for certain practical purposes. […] Fourthly, branches are 
deemed to be separate for the purposes of a writ or process originating 
a legal proceeding or in pursuance of a legal proceeding; an order or 
injunction; an instrument purporting to assign, perfect, or otherwise 
dispose of an interest in any property or deposit account; or an 
enforcement notice for a support order. Fifthly, branches are deemed to 
be separate for the purpose of determining the situs, or the locality, of 
the indebtedness represented by a deposit in a deposit account. Sixthly, 
branches are treated as separate entities for the purpose of knowledge 

                                            
 
66  Droit Bancaire at 136, ABA, tab 19. 



- 32 - 
 
Appellant’s Factum  Statement of Arguments 
   
 

of customer business carried on at a particular branch, so that 
another branch is not deemed to have constructive notice of that 
business. In none of these cases have the courts doubted the principle 
that a branch is a part of the whole bank; rather, branches have been 
treated as if they were separate entities for specific, purely common 
sense reasons.67  
 (our emphasis) 

95. The sole purpose of the Demand, a seizure, is to force the National Bank to disclose to the 

ArQ its customer’s business. This situation falls squarely within the purview of the Branch 

Entity Rule now enshrined in 462(1) BA. Thus, for the purposes of the Demand, the Calgary 

Branch is deemed an entity distinct from the National Bank and is subject to Alberta law. 

C. The Branch Entity Rule Under Subsection 461(2) BA 

96. Alternatively, should subsection 462(2) BA govern the Demand, the QCA nevertheless erred 

in deciding that the Branch Entity Rule does not apply under this provision and in failing to 

consider the Calgary Branch a distinct entity for the purposes of the Demand.  

97. According to the QCA, subsection 462(2) BA provides that once a formal demand is sent to 

a branch, it is binding on the bank as a whole. This reasoning implies that it is the bank itself 

that is seized, and not the bank branch. It thereby creates a parallel set of rules exclusive to 

seizures by formal demand. 

98. Such an interpretation cannot stand. It is both inconsistent with a homogeneous application 

of the Branch Entity Rule and unsupported by the text of subsection 462(2) BA. Nothing in 

the text of this provision creates an exception to the Branch Entity Rule. As discussed 

above,68 subsection 462(2) BA protects the bank against becoming obliged to disseminate 

information – namely the notification – to its branches. To achieve this purpose, it requires 

                                            
 
67  Bank and Customer Law in Canada at 156-57, ABA, tab 20.  
68  See infra paragraph 47. 
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that the notification be directly received and therefore processed by the interested entity, the 

branch of account. As regards the bank as a whole, the only effect of this provision is to fix 

it with knowledge as of a certain date.  

99. The authors Crawford and Falconbridge note as follows with respect to the enactment of the 

predecessor of 462(2) BA:69 

Subsection 212(1) has been in the Bank Act since 1923, but has been 
gradually enlarged in the last three revisions. The reference in the 
subsection to notices purporting to assign, perfect or dispose of interest 
in property, and the whole of sub-s.(2), were added in 1980 in response 
to the practice that certain factoring corporations developed of sending 
notices concerning their assignments of clients’ book debts to the head 
office of the client’s bank. The final clause of sub-s.212(1) addressing 
the deposit accounts held by banks is also new. 
 (our emphasis) 

100. As discussed above,70 the enactment of what is now 462(2) BA has further cemented the 

Branch Entity Rule under the BA and rejected the rule otherwise applicable to the principal-

agent relationship or to communications with a single body corporate.  

101. Accordingly, subsection 462(2) BA can certainly not be interpreted to be given an effect 

completely opposed to subsection 462(1) BA. Yet, if interpreted as suggested by the ArQ, 

the following illogical situation would result: 

(a) under section 462(1) BA, a bank doing business in multiple jurisdictions cannot be 

charged in one jurisdiction for the failure to comply with a writ or an order received 

and targeting one of its branches located in another jurisdiction; 

(b) under section 462(2) BA, a bank doing business in multiple jurisdictions could be 

charged in one jurisdiction, in Québec, for the failure to comply with a formal demand 

                                            
 
69  Banking and Bills of Exchange at 547-48, ABA, tab 16. 
70  See infra paragraph 47. 
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– such as the Demand – received by, and targeting one of its branches located in 

another jurisdiction, in Alberta. 

102. Consequently, it is clear that the objective of section 462(2) BA is to maintain the full effect 

of the Branch Entity Rule, specific to banking law. Yet, should the QCA’s reasoning be 

upheld, it would render the “notification” requirement academic, as it would bear no effect. 

Indeed, there would be no purpose in imposing the requirement that a “notification” be sent 

to the branch if such “notification” could then provoke the civil, or worse, penal liability of 

the bank’s head office in another jurisdiction. 

103. Regardless, Parliament clearly intends to subject the Demand to the Bank Entity Rule. 

Section 462 BA is meant to protect the bank.71 In introducing subsection 462(2) BA, 

Parliament afforded banks greater protection by significantly broadening it to mere 

“notifications”. With respect, it would be illogical to conclude that Parliament did not intend 

to afford at least the same degree of protection when it comes to what is a more powerful 

document, such as a formal demand, that is intrusive, coercive and prosecutable. 

V. The Ultra vires Demand is an Unreasonable Seizure 

104. As demonstrated above, the ArQ does not have the authority to effect a seizure by formal 

demand on the Calgary Branch, given that under federal law it is deemed an entity distinct 

from the National Bank for the purpose of such seizure. 

105. Consequently, as the seizure is not authorized by law and is in violation of the Constitution 

Act, 1982, it is necessarily “unreasonable” within the meaning of section 8 of the Canadian 

Charter and, therefore, cannot be upheld by this Court. 

                                            
 
71  See infra paragraphs 47 and 89.  
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VI. The Lack of a Cross-Jurisdictional Vehicle is a Void that Cannot Be Filled by the 

Courts 

106. The impugned judgment must be quashed, as it created an inadmissible breach of 

fundamental constitutional principles and private international law. 

107. The ArQ is not without means to deal with the territorial limitations of its enforcement 

powers. 

108. For instance, the Province of Québec and the ArQ have the liberty to enter into reciprocal 

tax enforcement mechanisms with other Canadian provinces and territories in the same 

manner that Canada has negotiated and entered into such reciprocal tax enforcement 

agreements with foreign jurisdiction.72  

109. In fact, on matters of exclusive jurisdiction, regulatory and government cooperation between 

Canadian provinces already exists. Intergovernmental agreements offer a range of 

cooperative solutions, including to facilitate enforcement of provincial laws: 

L’objectif de tels accords est de coordonner l’exercice de compétences 
exclusives ou de répartir les responsabilités dans le cas de compétences 
concurrentes ou partagées […] De nombreuses ententes introduisent 
des processus de collaboration procédurale (échanges d’information ou 

                                            
 
72  See for instance: An Act to amend the Canada – United States Tax Convention Act, 1984, 

S.C. 2007, c 32, article 23; Canada – Germany Income Tax Agreement, Income Tax 
Conventions Implementation Act, 2001, S.C. 2001, c. 30, Part 8, article 26; Canada – Italy 
Tax Convention, Tax Conventions Implementation Act, 2002, S.C. 2002, c. 24, Part 7, 
article 25; Canada — Denmark Income Tax Convention, Income Tax Conventions 
Implementation Act, 1997, S.C. 1997, c. 38, Part 5, article 26; Protocol Amending the 
Convention between the Government of Canada and the Swiss Federal Council for the 
Avoidance of Double Taxation with respect to Taxes on Income and on Capital, Came into 
Force on December 16, 2011, P.C. 2012-231, March 1, 2012, SI/2012-17, Canada Gazette, 
Part II, vol. 146, no. 7, March 28, 2012, article 11. 
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de bonnes pratiques, fixation de rencontres périodiques entre 
responsables politiques ou gestionnaires, etc.). […]73 
 (our emphasis) 

110. However, the lack of any proper cross-jurisdictional agreement – as it is the case between 

Québec and Alberta in this matter – is a void that cannot be filled by the courts. As indicated 

by Professors Gaudreault-DesBiens and Poirier: 

[…] While constitutionally encouraging cooperation, judges still 
overwhelmingly consider non-cooperation to be a matter of politics 
which should be shielded from judicial intervention. […] 74 

111. The fact that the Province of Québec has not entered into such an agreement with the 

Province of Alberta is a matter of policy or political choice. 

112. In validating the Demand, the impugned judgment filled this enforcement void between 

Québec and Alberta by allowing what is plainly an illegal seizure that is unreasonable and, 

thus, in violation of section 8 of the Charter. 

----------

                                            
 
73  Johanne Poirier, “Une source paradoxale du droit constitutionnel canadien: les ententes 

intergouvernementales” (2009) 1, Revue québécoise de droit constitutionnel at 7, ABA, 
tab 21. 

74  Jean-François Gaudreault-DesBiens & Johanne Poirier, “From Dualism to Cooperative 
Federalism and Back? Evolving and Competing Conceptions of Canadian Federalism” in 
Peter Oliver, Patrick Macklem & Nathalie Des Rosiers, eds, Oxford Handbook of the 
Canadian Constitution (Oxford: Oxford University Press, 2017) at 392 ABA, tab 17. 
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