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PART I – OVERVIEW AND STATEMENT OF FACTS
1.

Resolute was unsuccessful in the Court of Appeal because, for its own business reasons,

its predecessor Bowater chose to sell the Indemnity to Weyerhaeuser in 1998. 1
2.

While it is true that the sale in 1979 was beneficial to the economy of Dryden, Great

Lakes did not purchase the Dryden property for the purpose of rehabilitating it. It profited for
years from its Dryden operation. Bowater then sold what Great Lakes had purchased for $89M as
part of a $790M sale to Weyerhaeuser. It later orphaned the WDS in order to facilitate its
restructuring. 2
3.

Resolute now seeks the assistance of this Court by attempting to characterize a “one-off”

indemnification arrangement made in 1985 as one which raises issues of national importance. It
makes no connection between the Court of Appeal’s decision and any conflict or confusion in
the law in Canada. It also cites no authority to support its submission that the Court of Appeal
erred in concluding that Resolute could not both sell the full benefits of the Indemnity and still
be protected by it.
4.

The affidavit sworn in support of Weyerhaeuser’s related Application for Leave to

Appeal refers to over 5,700 cases since 1842 which address “successors and assigns” or some
variation of that phrase. Evidence is unnecessary, in any event, to appreciate that there will be a
very large number of private sector contracts in existence that contain language similar to that in
the Indemnity’s enurement clause.
5.

Far from creating certainty, the position now advanced by Resolute would retroactively

make enurement clauses similar to that in the Indemnity effectively redundant across the entire

1

Capitalized terms are used in the same manner as in Ontario’s Application for Leave to Appeal.

Resolute, Bowater and Great Lakes are used interchangeably according to context.
2

Reasons for Judgment of the Court of Appeal, December 20, 2017, reported at 2017 ONCA

1007 at paras 45, 49, 52, [2017] OJ No 6654 (QL) [Appeal Decision], Resolute’s Leave to
Appeal Record [RR], Tab 2C, pp 41-43, showing that this abandonment was what made the
Director’s Order necessary.

2
country. The degree of confusion and conflict this would engender would be profound, including
its effect on the insurance industry. It would, as well, result in the Indemnity itself being rewritten more than 30 years after the fact and would render the private indemnification
arrangements Bowater and Weyerhaeuser negotiated between themselves meaningless insofar as
the impacts of Reed Era Pollution are concerned.
6.

There is absolutely no evidence from which to conclude that even one other instance of

the type of indemnification given by Ontario in 1985 exists, let alone that such contracts are
common-place so as to raise a national concern.
7.

The Court of Appeal’s decision also does not create any conflict or raise any national

considerations of how private sector environmental indemnities should be interpreted. Such
matters will, and should, turn on their individual facts. The Court of Appeal’s decision is entirely
in line with long-standing principles of commercial law.
8.

Resolute’s proposed appeal raises no questions worthy of consideration by this Court. Its

Application for Leave to Appeal should be dismissed.
PART II – QUESTIONS IN ISSUE
9.

Resolute proposes the following issues of public importance:
(i)

When a party assigns an indemnity, does the coverage of the indemnity follow the
liability?

(ii)

When a party assigns an environmental indemnity, unless the indemnity
agreement expressly provides otherwise, may the assignor remain a third-party
beneficiary under the Indemnity?

10.

The Court of Appeal’s decision in fact raises no matters of public importance in relation

to these issues.

3
PART III - STATEMENT OF ARGUMENT
A. No National and Public Importance
11.

There is no question that Ontario’s environmental legislation creates broad potential

liability. However, Resolute errs in paragraph 34 when it describes environmental liability as
“absolute”. Appeals to the ERT are de novo hearings where the Tribunal is free to “confirm, alter
or revoke the action of the Director that is the subject-matter of the hearing”. 3
12.

Relying on a British Columbia decision, it errs further in the same paragraph by stating

“[a]nd because liability is joint and several, liability is not tied to the respondent’s connection to
the contamination or the property” [emphasis added]. 4 Under Ontario law, liability in respect of
a contaminated site may arise either because the Orderee caused the contamination or as a result
of an Orderee’s connection to the property as a person who has or had ownership, management
or control of the property.
13.

In any case, the provisions of Ontario’s environmental legislation have never been a

secret. Parties to commercial transactions may order their private affairs accordingly and may
also do so to accommodate future changes to legislation. Indeed, without repeating the details,
Resolute and Weyerhaeuser made numerous risk-sharing and indemnification arrangements
between themselves concerning environmental exposure in this case. 5 Apart from their
negotiated risk allocations commercial actors may also purchase environmental insurance.
14.

It has been known for years that there is risk associated with purchasing a contaminated

site. The decision to purchase and at what price is always a matter of cost/benefit analysis on a
case by case basis. This is no less so in what Resolute describes as the “natural resource sector”
of the economy.

3

Environmental Protection Act, RSO 1990, c E 19, s 145.2(1); Loi sur la protection de
l’environnement, LRO 1990, chap E 19, art 145.2(1).
4
Resolute’s Memorandum of Argument for Leave to Appeal to the Supreme Court of Canada,
dated February 16, 2018, at para 34 [Resolute MOA], RR, Tab 3, p 136.
5
Appeal Decision, supra note 2 at paras 140-41, RR, Tab 2C, pp 73-74 ; See also para 18 below.

4
15.

Resolute’s submission is also inconsistent with its own conduct as the 1979 Indemnity

was itself time limited to the year 2010, yet Great Lakes still chose to complete the purchase of
the Dryden property. 6
16.

In the end Resolute fails to identify how the Court of Appeal’s decision raises any issues

of public importance.
B. Ontario and Resolute’s Positions Below Regarding Assignment
17.

Resolute always knew that it could not both assign the Indemnity and also keep its

benefits.
18.

In paragraph 88 of its factum on the motion for summary judgment, Resolute stated:
Moreover, the context of the APA as a whole does not support a conclusion that
Bowater had intended to give up the benefit of the indemnity. Under section 10 of
the APA, Bowater granted Weyerhaeuser environmental indemnities. It later
granted Weyerhaeuser a separate indemnity for the WDS in Article X of the WDS
lease. If Bowater had exclusively assigned the Indemnity to Weyerhaeuser, it
would have been left without recourse to Ontario for pre-1979 environmental
liabilities, including any claims by Weyerhaueser [sic] against Bowater on these
indemnities. Moreover, Bowater intended at all times to take back title to the
WDS. Had Bowater exclusively assigned the Indemnity to Weyerhaeuser (without
any provision for its return), it would have needlessly taken on the full
environmental liability for the mercury buried in the WDS for the entirety of its
future holdings. 7 [emphasis added]

19.

Resolute is correct in paragraph 26 to the extent it says Ontario agreed that it made no

commercial sense for Resolute to assign the Indemnity to Weyerhaeuser. However, that no
longer matters as both the Motions Judge and the Court of Appeal have found that an absolute
assignment of the full benefits of the Indemnity took place. The fact of the assignment is no
longer in dispute.

6

Letter to Great Lakes Forest Products Ltd from the Ministry of Treasury and Economics, dated
November 6, 1979, at pp 1-2, Ontario’s Responding Record [OR], Tab 2A, pp13-14.
7
Factum of the Proposed Intervenor, Resolute FP Canada Inc., Motion for Summary Judgment
and Leave to Intervene, returnable December 10-11, 2015, at para 88, OR, Tab 2B, pp 38-39.
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20.

More significant is that Ontario always maintained, both before the Motions Judge and

the Court of Appeal, that Great Lakes and any corporate successor including Bowater had the
benefits of the Indemnity unless Bowater assigned them to Weyerhaeuser in 1998. 8
21.

This latter position was not taken “only to emphasize that Weyerhaeuser (not Resolute)

could not enjoy its benefit…”, as Resolute submits. It was taken because it reflects a
fundamental principle of personal property law, namely, that one cannot assign benefits outright
and retain them too.
22.

The Court of Appeal agreed with Ontario on the effect of Bowater’s assignment. It

clearly intends the same concept to apply in the issue it has remitted back for determination. 9 It
is, no doubt, out of concern that it too may be found to have assigned the Indemnity that
Weyerhaeuser has also sought leave to appeal.
23.

In reaching its conclusion on assignment the Court of Appeal referred, inter alia, to its

decision in Milo Candy Co. v Browns Ltd. 10 It noted that the general legal principle of
assignment is that once a chose in action is fully assigned, the assignor no longer holds an
interest in it. 11
24.

In paragraphs 28 and 46 Resolute contends that the Court of Appeal erred as Milo: (1) has

not been cited by any other case; and (2) stands for a contradictory proposition. However, Milo
remains good law and Resolute, in any event, misunderstands its ratio. The Court of Appeal was
correct in how it applied Milo and Resolute has failed to cite any Canadian authority in support
of its contrary position.

8
9

Appeal Decision, supra note 2 at paras 191, 193, RR, Tab 2C, p 94.
Ibid at paras 165, 195, RR, Tab 2C, pp 82, 95. The Court of Appeal has also recognized that

both Weyerhaeuser and Domtar cannot hold the benefits of the Indemnity.
10
11

Milo Candy Co v Browns Ltd (1915), 8 OWN 99 (Ont CA) [Milo].
Ibid at para 10.

6
25.

Milo concerned an equitable assignment of “all” the benefits to which the appellants in

that case were entitled under a sugar contract. 12 This case, as well, concerns an assignment of
the “full benefits of the Ontario Indemnity”. 13
26.

The Court in Milo found that there was no formal assignment of the contract and looked

to the surrounding circumstances to determine if there had been an equitable assignment. In
finding an equitable assignment the Court drew an analogy between the recourse available to the
purchaser if the vendor, in a formal assignment scenario, attempts to assign the contract to
another party after the fact and the position of an equitable assignee in like circumstances. 14
27.

The quote from Milo in paragraph 28 of Resolute’s Memorandum of Argument, when

taken in proper context, is simply the Court explaining that the effects of breaching a formal
assignment and an informal assignment are the same when all of the benefits of a contract have
been assigned. 15
28.

In paragraph 29 Resolute addresses the Court of Appeal’s request for supplementary

submissions from Weyerhaeuser and Ontario concerning the meaning of certain provisions of the
1998 APA.
29.

Although Resolute was not directly invited to make submissions it was copied on the

letter from the Court of Appeal. 16 It was also served with the supplementary submissions filed
by Weyerhaeuser and Ontario. 17 It made no effort to make submissions of its own.

12

Ibid at para 5.
Appeal Decision, supra note 2, at para 193, RR, Tab 2C, p 94.
14
Milo, supra note 10, at para 10.
15
Ibid at para 10. See ibid at para 5 where the Court says “… the appellants had agreed to
13

transfer to them all the benefits to which the appellants were entitled under the sugar contract…”
[Emphasis added.]
16

Letter from the Ontario Court of Appeal, dated October 4, 2017, OR, Tab 2C, p 50.
Weyerhaeuser’s Supplementary Submissions for the Ontario Court of Appeal, dated October
13, 2017, OR, Tab 2D, p 53; Ontario’s Supplementary Submissions for the Ontario Court of
Appeal, dated October 26, 2017, OR, Tab 2E, p 76; Weyerhaeuser’s Reply to Ontario’s
Supplementary Submissions for the Ontario Court of Appeal, dated October 31, 2017, OR, Tab
2F, p 123.
17

7
30.

The Court of Appeal’s finding on the assignment issue does not turn on the

supplementary submissions in any event.
C. The Court of Appeal’s Decision Does Not Create Uncertainty
31.

The decision creates no uncertainty and, as highlighted earlier, the opposite is true. It is

the position advocated by Resolute, that an indemnity follows the liability despite the actual
contractual terms negotiated by parties and any assignment of benefits, which would create an
enormous degree of unpredictability and confusion.

D.
Resolute’s Proposed Issue 1: Does the Coverage of an Indemnity Follow the
Liability at Issue?

32.

Resolute’s proposed issues are two sides of the same coin.

33.

The fact that this Court has not considered assignment in a common law context in over

twenty years is no basis to do so now; a likely reason for the twenty years being that there is
nothing troubling in this area of the law. When this Court last considered the issue, the case in
which it did so had obvious national implications for both the federal government and lending
institutions. 18 In fact in that case, and consistent with the Court of Appeal’s decision, this Court
said: “If an instrument is an absolute assignment, then since it is complete and perfect in itself,
there cannot be a residual right remaining with the debtor to recover the assets.” 19
34.

The fact that there is some debate in American jurisprudence concerning the scope of

indemnity coverage is also not a reason for this Court to engage.
35.

Northern Insurance, a case on which Resolute relies heavily, is readily distinguishable

from this case as Northern involved product-line successor liability which existed at the time of
the sale.

18

Alberta (Treasury Branches) v MNR; Toronto-Dominion Bank v MNR, [1996] 1 SCR 963 at
para 41.
19
Ibid at para 22.

8
36.

Bowater succeeded to the benefits of the Indemnity. If it also assumed Great Lakes’

environmental obligations relating to Reed Era Pollution it lost any related protection it had in
the Indemnity when it assigned it to Weyerhaeuser.
37.

Northern is also of no assistance to Weyerhaeuser. Weyerhaeuser did not assume any of

Bowater’s existing environmental liabilities. It became liable under the EPA as an owner of the
property independent of any liabilities Bowater continued to have.
38.

In Quemetco Inc., another decision referred to by Resolute, the court recognized a narrow

exception in Northern to the general rule against the imposition of successor liability but
declined to expand that exception.
39.

Resolute claims that the Court of Appeal’s decision creates a windfall for Ontario. This is

incorrect. As matters stand Ontario must cover all costs incurred by the holder of the Indemnity
arising from third party tort claims as well as costs associated with its own Reed Era based
regulatory orders relating to the Dryden property. Bowater profited pro-rata from the sale of the
Indemnity as part of an asset bundle in 1998 yet also wants the benefit of what it sold. It is
Resolute that would receive a windfall in such case.
40.

Despite the Court of Appeal’s undisputed finding that Bowater assigned the Indemnity in

1998 Resolute now expects Ontario to protect it. Ontario taxpayers should not pay the price for
Bowater’s corporate decisions.
E. Resolute’s Proposed Issue 2: When a Party Assigns an Environmental Indemnity, May
the Assignor Remain a Third-Party Beneficiary under the Indemnity?

41.

Resolute submits that this case “engages this Court’s shepherding of the law of privity of

contract into the modern commercial age”. However, there is nothing in the Court of Appeal’s
decision which suggests there is any need to re-visit the privity doctrine exception. The law in
this area is already flexible. It will continue to enable extended protection in the future in
appropriate circumstances.

9

42.

The facts in the Fraser River and Kuehne & Nagel decisions are well known and will not

be repeated. Critical is the obvious point that the decisions involved equities concerning persons
who, unlike Resolute and Weyerhaeuser, had no opportunity to directly protect their interests.
43.

In this case Resolute and Weyerhaeuser must be taken to have made informed business

decisions. To now treat them as innocent strangers to their own commercial decisions does not
make sense.
44.

Further, despite being directly given the opportunity to do so Resolute did not argue the

privity doctrine exception issue in the Courts below and, consequently, the Court of Appeal's
decision makes no mention of it. Resolute should not be permitted to do so now.

PART IV- SUBMISSIONS ON COSTS
45.

Ontario seeks its costs of opposing Resolute's Application for Leave to Appeal.

PART V- ORDER SOUGHT
46.

Resolute's Application for Leave to Appeal should be dismissed, with costs.

Dated at the City ofToronto, in the Province of Ontario, this 15 1h day ofMarch, 2018.

SIGNED BY:
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