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IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)
BE TWEEN:
RESOLUTE FP CANADA INC.
Applicant
(Respondent)
- and HER MAJESTY THE QUEEN AS REPRESENTED BY THE MINISTRY OF
THE ATTORNEY GENERAL
Respondent
(Appellant)

NOTICE OF APPLICATION FOR LEAVE TO APPEAL
(RESOLUTE FP CANADA INC., APPLICANT)
(Pursuant to Rule 25(1)(a) of the Rules Of The Supreme Court Of Canada, S.O.R./2002-156)

TAKE NOTICE that Resolute FP Canada Inc. ("Resolute") applies for leave to appeal to
this Court, under section 40 of the Supreme Court Act, R.S.C. 1985, c. S-26, from the judgment
of the Court of Appeal for Ontario (C62587), made December 20, 2017, or any further or other
order that the Court may deem appropriate;

AND FURTHER TAKE NOTICE that this application for leave is made on the
following grounds:
1.

This case provides the Court with an opportunity to consider questions of national and
public importance related to the common law principles of assignment of indemnities,
particularly with respect to environmental indemnities. The Court has not addressed
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assignments in over twenty years-and never in the context of environmental
indemnities.
2.

In 1979, and again in 1985, the government of Ontario granted a broad environmental
indemnity to Great Lakes Forest Products Limited ("Great Lakes") regarding a pulp and
paper mill in Dryden, Ontario. The mill at issue was critical to Dryden, a single-employer
town. But the mill was beset by environmental liabilities - none of which were created by
Great Lakes -

including a mercury contaminated waste disposal site. Ontario provided

the indemnities expressly to induce Great Lakes to buy the mill, spend $200 million on
upgrades, and continue operating the mill to save the economy of Dryden. Great Lakes
upheld its end of the bargain.
3.

Ontario's indemnity expressly enures in perpetuity to Great Lakes' assigns and
successors. Resolute is Great Lakes' corporate successor.

4.

In 2011, the Minister of the Environment issued an order to Resolute and others
regarding the contamination in Dryden. Ontario sought summary judgment that the
indemnity did not apply. It was not disputed that Resolute had the benefit of the
indemnity.

5.

The motions judge granted summary judgment against Ontario, finding that the
indemnity did apply. A majority of the Court of Appeal agreed.

6.

However, the Comi of Appeal found that Resolute did not enjoy the benefit of the
indemnity. It held that, as a matter of law, only one corporate party could hold the benefit
of the indemnity. Thus, when Resolute's predecessor sold the property at issue in 1998, it
assigned away all rights to claim on the indemnity even though it potentially retained the
environmental liability.

7.

This decision has significant national implications: it undermines the certainty of
environmental indemnities and, thus, the future of transactions that rely on them.
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8.

Statutory liability for environmental contamination in each province is broad. It attaches
not only to a party at fault for the contamination but any current or historical owner of the
contaminated land, their successors, and potentially their shareholders. All of these
parties share joint and several liability for a potentially vast remediation liability.

9.

Parties purchasing contaminated, or potentially contaminated, property in face of these
liabilities protect themselves through indemnification agreements or provisions. As the
facts of this case demonstrate, indemnities can be essential for a new party to purchase
and rehabilitate a failing company or enterprise. Encouraging the purchase and potential
redevelopment of contaminated properties is in the public interest.

10.

Under the Court of Appeal's approach, the indemnitor escapes its bargain because of the
blanket rule permitting only one holder of an indemnity. This rule is out of step with the
modern reality of broad joint and several statutory liability for environmental risks. This
is even out of step with the indemnity itself, which was provided to multiple parties. It
leaves indemnitors like Ontario with a windfall, while parties who negotiated to take on
the risk of environmental liability remain on the hook. In doing so, the Court of Appeal's
approach disincentives the rehabilitation of the thousands of contaminated sites across the
country.

11.

This application asks the Court to consider whether the common law will evolve and
allow parties to properly match regulatory liabilities with private law indemnities.

12.

Resolute therefore seeks leave to appeal so the Court can provide guidance on the
following issues:
(a)

In the context of an assignment, does the coverage of the indemnity follow the
relevant liability?
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(b)

When a party assigns an environmental indemnity, may the assignor remain a
third-party beneficiary under the indemnity?

DATED at Toronto, Ontario, this 16th day of February, 2018.
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NOTICE TO THE RESPONDENTS: A respondent or intervener may serve and file a
memorandum in response to this application for leave to appeal within 30 days after the day on
which a file is opened by the Court following the filing of this application for leave to appeal or,
if a file has already been opened, within 30 days after the service of this application for leave to
appeal. If no response is filed within that time, the Registrar will submit this application for leave
to appeal to the Court for consideration under section 43 of the Supreme Court Act.
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MEMORANDUM OF ARGUMENT OF THE APPLICANT
PART I-OVERVIEW AND STATEMENT OF FACTS
Overview

1.

This case provides the Court with an opportunity to consider questions of national and

public importance related to the common law principles of assignment of indemnities,
particularly with respect to environmental indemnities. This Court has not addressed assignments
in over twenty years-and never in the context of environmental indemnities.
2.

Statutory liability for environmental contamination is broad. It attaches not only to a

party at fault for the contamination but any current or historical owner of the contaminated land,
their successors, and potentially their shareholders. All of these parties share joint and several
liability for a potentially vast remediation liability.
3.

Parties purchasing contaminated, or potentially contaminated, land in face of these

liabilities protect themselves through indemnification agreements or provisions. As the facts of
this case demonstrate, indemnities can be essential for a new party to purchase and rehabilitate a
failing company or enterprise. Encouraging the purchase and potential redevelopment of
contaminated properties is in the public interest.
4.

The decision of the Court of Appeal undermines the certainty of these environmental

indemnities and, thus, the future of transactions that rely on them. Adopting a "hot potato"
approach to indemnities, it held that, as a matter of law, only one corporate party could hold the
benefit of the indemnity.
5.

This approach is based on outmoded conceptions of privity of contract and is inconsistent

with the commercial realities of modem indemnities. In the face of statutory environmental
liability that is expansive, the common law must evolve to allow parties' agreements to reflect
the needs of transactions today. This case demonstrates the adverse results that follow the Court
of Appeal's rigid conception of indemnities.
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6.

In 1979, and again in 1985, the government of Ontario granted a broad environmental

indemnity to Great Lakes regarding a pulp and paper mill in Dryden, Ontario. 1 The mill at issue
was critical to Dryden, a single-employer town, but the mill was beset by environmental
liabilities - none of which were created by Great Lakes -

including a mercury contaminated

waste disposal site. Ontario provided the indemnities expressly to induce Great Lakes to buy the
mill, spend $200 million on upgrades, and continue operating the mill to save the economy of
Dryden.
7.

Great Lakes upheld its end of the bargain. But Ontario, through this litigation, seeks to

resile from what it promised to do: safeguard Great Lakes and its successors from the costs of the
same historical mercury contamination that gave rise to the indemnity.
8.

In 2011, the Minister of the Environment issued an order to Resolute and others

regarding the contamination in Dryden. Ontario sought summary judgment that the indemnity
did not apply. Importantly, it was not disputed that Resolute had the benefit of the indemnity.
The motions judge granted summary judgment against Ontario, finding that the indemnity did
apply. A majority of the Court of Appeal agreed. However, the court found that Resolute did not
enjoy the benefit of the indemnity because, when its predecessor sold the property in 1998, it
assigned away all rights to claim on the indemnity even though it potentially retained the
environmental liability. This despite the fact that even Ontario agreed that it would have been
commercially absurd for Resolute to have done so.
9.

Under the Court of Appeal's approach, indemnitors like Ontario receive a windfall.

Despite negotiating to take on the risk of environmental liability, the indemnitor escapes its
bargain because of a blanket rule permitting only one holder of an indemnity that is out of step
with the modem reality of broad joint and several statutory liability for environmental risks. This
is even out of step with the indemnity itself, which was provided to multiple parties.
10.

Two approaches would serve to alleviate the common law from these obsolete

constraints. First, courts in the United States have held that an indemnity follows the liability
against which it is intended to protect, irrespective of to whom the indemnity is assigned.

1

All capitalized terms in this Overview section are defined below.
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Second, given this Court's decisions relaxing the antiquated constraints of privity of contract,
this Court should consider following the same logic to recognize that an assignor can remain a
third-party beneficiary under an indemnity even after it has been assigned. The Court should take
this opportunity to consider these two approaches specifically and, more generally, the
intersection between indemnities and privity. Leave to appeal should be granted.

Background
The Dryden pulp and paper mill
11.

In the 1960s and 1970s, Dryden Paper Company Limited and Dryden Chemicals Limited,

and their successor Reed Ltd. ("Reed"), operated a pulp and paper mill in Dryden, Ontario. The
mill was of vital significance to the local economy. 2 This facility discharged a mercury byproduct, and Dryden Paper built a waste disposal site (the "WDS") to store it. 3
Ontario indemnifies Great Lakes to facilitate the sale of the Dryden site
12.

In 1979, and again in 1985, the government of Ontario took the significant step of

granting a broad environmental indemnity to the purchaser of the Dryden site, Great Lakes
Forest Products Limited ("Great Lakes"), Resolute's predecessor. The government's motivation
was clear: to induce Great Lakes to buy the pulp and paper mill, spend $200 million on upgrades,
and ultimately save the economy of Dryden, a single-employer town.
13.

19 79 Indemnity. In 1979, Great Lakes had entered into negotiations to buy the Dryden

facilities. However, the environmental liabilities were proving to be "a major impediment to the
sale." 4 Great Lakes was reluctant to purchase the property without protection from the
environmental risks. 5

2

Weyerhaeuser Company Limited v. Ontario (Attorney General), 2016 ONSC 4652, Motion
Judge Reasons ("MJ Reasons"), para. 9, Resolute Leave Application ("RLA"), Tab 2A.
3
Weyerhaeuser Company Limited v. Ontario (Attorney General), 2017 ONCA 1007, Court of
Appeal Reasons ("CA Reasons"), at paras. 9-11, RLA, Tab 2C.
4
Ontario, Legislative Assembly, Official Report of Debates (Hansard), 31st Parl., 3rd Sess., (6
November 1979) Statement of the Honourable Frank S. Miller.
5
MJ Reasons, at para. 8, RLA, Tab 2A.
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14.

Ontario "became concerned when Great Lakes hesitated to complete the sale" because,

without the sale, "the pulp and paper operation in Dryden would close resulting in serious
economic repercussions to the area." 6 Ontario concluded that the continued operation and
modernization of the Dryden facilities was "of considerable importance to the people of this
Province" and would result in "substantial and beneficial employment and economic effects" that
were critical to Dryden's population. 7
15.

To facilitate and close the sale, Ontario agreed to indemnify Great Lakes for any

environmental liability exceeding $15 million. In exchange for the indemnity, Great Lakes
committed to spending $200 million for the modernization and expansion of the Dryden pulp and
paper operation. 8 It is not disputed that Great Lakes completed this modernization. And Ontario
achieved its goal: the economic stability of Dryden. As the Treasurer of Ontario stated: "I had
one primary objective in those negotiations [ ... ] that is, to maintain the employment of almost
1,700 people in a community that has no other employer of note." 9
16.

1985 Indemnity. In 1985, two First Nation bands settled a lawsuit they had commenced

in 1977 against Ontario, Canada, Reed, and Great Lakes for damages resulting from the mercury
contamination at the Dryden site. Under the settlement, Reed and Great Lakes made significant
payments to the First Nations and released Ontario from the 1979 indemnity. In return, Ontario
agreed to provide new indemnities to Great Lakes and Reed (the "1985 Indemnity"). 10
17.

Under the 1985 Indemnity, Ontario agreed to indemnify Great Lakes against any

obligation, liability, damages, loss, cost or expense incurred as a result of any "claim, action or
proceeding whether statutory or otherwise" arising or asserted by entities including
"governments (including, the federal government and any province or municipality thereof [ ) ]

6

MJ Reasons, at para. 9, RLA, Tab 2A.
CA Reasons, at para. 19, RLA, Tab 2C.
8
MJ Reasons, at para. 9, RLA, Tab 2A.
9
Ontario, Legislative Assembly, Official Report of Debates (Hansard), 31st Parl., 3rd Sess., (8
November 1979) Statement of the Honourable Frank S. Miller.
10
MJ Reasons, at paras. 11-14, RLA, Tab 2A.
7
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. . . with respect to, either in whole or in part, the discharge or escape or presence of any
pollutant by Reed or its predecessors, including mercury." 11
18.

The rights under the 1985 Indemnity expressly enure to the benefit of the "successors and

assigns" of Reed and Great Lakes. The rights exist in perpetuity. 12 Resolute is the undisputed
corporate successor of Great Lakes. 13
Further changes in ownership

19.

In 1998, Bowater Pulp and Paper Canada Inc. ("Bowater"), the corporate successor to

Great Lakes, sold the Dryden pulp and paper undertaking to Weyerhaeuser through an Asset
Purchase Agreement ("AP A"). Weyerhaeuser leased the WDS site to Bowater until the
severance could be obtained. The WDS was then transferred back to Bowater. 14
20.

In 2009, Bowater's corporate successor filed for protection under the Companies'

Creditors Arrangement Act (CCAA). 15 As part of the CCAA proceeding, the WDS site was

transferred to a numbered company. Ultimately, the company's receiver decided to abandon the
site. 16
The Ministry issues an order against Resolute and Weyerhaeuser

21.

In 2011, the Ministry of the Environment ("MOE") issued an order (the "Director's

Order") against Resolute and Weyerhaeuser requiring monitoring and reporting respecting the
WDS. The order also required a significant payment to the MOE in financial assurance. 17
Although neither Resolute nor Weyerhaeuser contributed to the pollution at the Dryden site, the
Ontario Environmental Protection Act (EPA) authorizes orders against a broad spectrum of
persons.

11

MJ Reasons, at para. 17, RLA, Tab 2A (where the full text of the indemnity is reproduced).
MJ Reasons, at paras. 18, 19, RLA, Tab 2A.
13
MJ Reasons, at para. 55, RLA, Tab 2A.
14
MJ Reasons, at paras. 20-22, RLA, Tab 2A.
15
Creditors Arrangement Act, R.S.C. 1985 c. C-36
16
CA Reasons, at para. 45, RLA, Tab 2C.
17 MJ Reasons, at para. 26, RLA, Tab 2A; CA Reasons, at paras. 49-50, RLA, Tab 2C.
12
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22.

In response to the Director's Order, both Weyerhaeuser and Ontario brought cross-

motions for summary judgment for a determination of whether the 1985 Indemnity applied. Both
parties consented to the intervention of Resolute as a party in the proceeding. Resolute brought
its own motion for summary judgment. 18
Summary judgment granted against Ontario

23.

The motions judge granted Resolute' s motion to intervene as a party and granted

summary judgment in favour of Resolute and Weyerhaeuser. He made the following findings:
(a)

"There was no dispute that Resolute, as the corporate successor of Great Lakes,
has the benefit of the 1985 Indemnity." 19 Through its 1998 APA with Bowater,
Weyerhaeuser also became a successor and assignee of the Indemnity. 20

(b)

To protect Dryden's economy and "save the pulp and paper industry in
Dryden," 21 Ontario offered Great Lakes and its successors future protection from
environmental liability to encourage it to acquire the Dryden pulp and paper
mill. 22

(c)

The 1985 Indemnity applies to the Director's Order, both on the clear language of
the indemnity and the surrounding circumstances. In so holding, the motions
judge rejected Ontario's position that the 1985 Indemnity only applied to claims
or proceedings commenced by third parties and not by Ontario. 23

(d)

Ontario's interpretation that the 1985 Indemnity did not apply to claims by
Ontario would be "commercially absurd" because it would have allowed Ontario
to resile from its commitment to protect Great Lakes and its successors from

18

MJ Reasons,
MJ Reasons,
20
MJ Reasons,
21
MJ Reasons,
22
MJ Reasons,
23
MJ Reasons,
19

at paras. 34-36, RLA, Tab 2A.
at para. 55, RLA, Tab 2A.
at paras. 62-64, RLA, Tab 2A.
at para. 53, RLA, Tab 2A.
at para. 48, RLA, Tab 2A.
at paras. 46, 48, RLA, Tab 2A.
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environmental liability. 24 Ontario cannot breach its past agreement with impunity;
rather, it must be held to the bargain it made. 25

The Court of Appeal reverses the motion judge
24.

On appeal, Ontario alleged nine errors in the motion judge's decision regarding the scope

of the 1985 Indemnity. 26 The majority of the Court of Appeal, per Brown I.A., rejected each
ground of appeal, finding no error in the motion judge's analysis and holding that the 1985
Indemnity applied to the Director's Order.
25.

However, on the question of whether Resolute enjoyed the benefit of the 1985 Indemnity,

the majority of the Court of Appeal allowed Ontario's appeal. It held that Resolute never had the
benefit of the 1985 Indemnity because its predecessor, Bowater, had assigned away its benefit to
Weyerhaeuser. In other words, "Bowater's right to call on Ontario to perform the Ontario
Indemnity was extinguished upon the closing of the" 1998 AP A with Weyerhaeuser. 27
26.

Resolute's right to benefit under the indemnity, as a corporate successor of Great Lakes,

was not in dispute in first instance. As noted above, the motions judge expressly found that there
"was no dispute that Resolute, as the corporate successor of Great Lakes, has the benefit of the
1985 Indemnity." 28 On the appeal, all parties agreed that it would have been commercially
absurd for Resolute to have assigned away the benefits of the indemnity. Ontario argued that
Resolute and Weyerhaeuser could not both have access to the indemnity. But it made this
argument only to emphasize that Weyerhaeuser (not Resolute) could not enjoy its benefit,
arguing: "It is not commercially logical for Bowater to have assumed all of the environmental
risk but left itself completely exposed by giving up any right of recourse against Ontario that it
may have had." 29 Weyerhaeuser did not disagree. 30 Resolute agreed with all parties to this

24

MJ Reasons, at para. 48, RLA, Tab 2A.
MJ Reasons, at para. 53, RLA, Tab 2A.
26
CA Reasons, at para. 62, RLA, Tab 2C.
27
CA Reasons, at para. 195, RLA, Tab 2C.
28
MJ Reasons, at para. 55, RLA, Tab 2A.
29
Factum of the Appellant, Her Majesty the Queen, at the Court of Appeal, at paras. 49, 50,
RLA, Tab 4.
3
Factum of the Respondent, Weyerhaeuser, at the Court of Appeal, at para. 55, RLA, Tab 5.
25

°
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dispute that it had the benefit of the 1985 Indemnity and that any other conclusion would have
been nonsensical.
27.

The Court of Appeal disagreed with Resolute. Despite acknowledging that this was a new

issue on appeal, 31 it did so solely on the basis of two determinations oflaw:
(1)

"As a general principle" an assignment leaves no interest in the assignor and
extinguishes the assignor's right to later call on the obligor to perform the
contract.

(2)

Despite being a corporate successor-and expressly named as a beneficiary of the
1985 Indemnity-under common law principles of assignment, Resolute could
not benefit because Bowater had assigned away its rights under the indemnity. 32

28.

In reaching this conclusion on the effect of the assignment, the Court of Appeal cited

only one Canadian authority, a 1915 appellate decision that had never before been relied upon by
any Canadian court. 33 And that Ontario decision expressly contradicts the proposition it was
cited for: it recognizes that there are "circumstances which entitled [a] subsequent assignee to the
benefit of the contract" even after it has been assigned. 34
29.

Before releasing its reasons, the Court of Appeal requested supplementary submissions

on the interpretation of the 1998 AP A. This ultimately raised the issue of whether the benefit of
the indemnity was transferred to Weyerhaeuser. Yet, the Court of Appeal did not ask for
supplementary submissions on the point from Resolute, even though the court subsequently
concluded that it was determinative of Resolute's rights under the indemnity. And Resolute was
never put on notice that these submissions could ultimately determine its rights.
30.

Justice Laskin dissented. He would have allowed Ontario's appeal on the scope of the

1985 Indemnity and concluded that it did not apply to the Director's Order.

31

CA Reasons, at para. 189, RLA, Tab 2C.
CA Reasons, at paras. 197-198, RLA, Tab 2C.
33
CA Reasons, at para. 194, RLA, Tab 2C, citing Milo Candy Co. v. Browns Ltd. (1915), 8
O.W.N. 99 (Ont. C.A.).
34
Milo Candy Co. v. Browns Ltd. (1915), 8 O.W.N. 99, at para. 10 (Ont. C.A.).
32
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PART II - STATEMENT OF THE QUESTIONS IN ISSUE
31.

The question in issue on this application is whether the proposed appeal raises an issue of

national or public importance that warrants the granting of leave to appeal. It does. This Court
has observed that modern provincial environmental protection legislation "embraces an
expansive" regulatory approach. 35 Canadians have answered this broad threat ofliability through
contractual indemnification. The question before this Court is whether or not the common law
will evolve in step with the regulatory framework to meet modern, commercial demands.
32.

In particular, this case raises the following issues that warrant this Court's consideration:
(1)

When a party assigns an indemnity, does the coverage of the indemnity follow the
liability?

(2)

When a party assigns an environmental indemnity, unless the indemnity
agreement expressly provides otherwise, may the assignor remain a third-party
beneficiary under the indemnity?
PART III-CONCISE STATEMENT OF ARGUMENT

National and Public Importance

Parties must be able to allocate environmental liability that is "wide and deep"
33.

Environmental regulation legislation in Ontario-and across the country-is expansive.

Indeed, as this Court has noted, the intended reach of these statutes "is wide and deep." 36
Liability is equally as broad, potentially extending to (i) former owners, occupants, and managers
of properties 37 (ii) the successors and assigns of these parties; 38 and (iii) the shareholder of a
liable company. 39 Liability under environmental protection statutes in Alberta, 40 P.E.I., 41 British

35

Castonguay Blasting Ltd. v. Ontario (Environment), 2013 SCC 52, at para. 9.
Castonguay Blasting Ltd. v. Ontario (Environment), 2013 SCC 52, at para. 9.
37
Environmental Protection Act, R.S.O. 1990, c. E.19, ss. 7, 17, 18 [EPA].
38
EPA, s. 19(1).
39
See e.g. Marathon Pulp Inc (Re), [2009] O.J. No. 3262 (Sup. Ct.).
40
Environmental Protection and Enhancement Act, R.S.A 2000, c. E-12, ss. l(tt), 210.
41
Environmental Protection Act, R.S.P.E.I. 1988, c. E-9, ss. 7.1, 7.1(20).
36
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Columbia, 42 and Saskatchewan43 is similar in breadth to Ontario's, and environmental orders can
bind previous owners of property or their successors and assigns in most other provinces. 44
34.

Liability for contamination is joint and several. The "twin pillars of absolute liability and

joint and several liability," combined with retroactive authority, "facilitate actions against
alleged polluters, make recovery of damages from multiple defendants more likely, and remove
the burden of proving causation or fault-based conduct." 45 And because liability is joint and
several, liability is not tied to the respondents' connection to the contamination or the property.
This is exactly the case here: neither Resolute nor Weyerhaeuser contributed to the pollution at
the Dryden site.
35.

But the cost to comply with these orders can be staggering. 46 The Director under the

EPA, for example, can order a person to pay the costs of doing "any thing caused to be done by
the Minister or Director under" the Act. 47 And the act authorizes the Minister or Director to
issue control orders, stop orders, preventative orders, remedial orders (another name for clean-up

42

Environmental Management Act, S.B.C. 2003, c. 53, s. 81(2)(c).
The Environmental Management and Protection Act, 2010, S.S. 2010, c. E-10.22, ss. 12(2)(d),
56(1).
44
The Contaminated Sites Remediation Act, C.C.S.M. c. C205, s. 9(1)(b) [Manitoba]; Clean
Environment Act, R.S.N.B. 1973, c. C-6, s. 5.001(7) [New Brunswick]; Environment Act, S.N.S.
1994-95, c. 1, s. 130(3) [Nova Scotia]; Environmental Protection Act, S.N.L. 2002, c. E-14.2,
101(3) [Newfoundland]; Environmental Protection Act, R.S.N.W.T. 1988, c. E-7, s. 1
[Northwest Territories & Nunavut].
45
Workshop Holdings v. CAE Machinery Ltd., 2003 BCCA 56, at paras. 46, 50.
46
See e.g. Newfoundland and Labrador v. AbitibiBowater Inc., 2012 SCC 67, at paras. 60, 86
43

(the remediation costs in that case were expected to be or exceed $65 million); Bob Weber,
"Giant Mine's high cleanup bill shakes up policy on toxic sites" The Globe and Mail (l April
2013 ), online: <https://www.theglobeandmail.com/news/national/giant-mines-high-cleanup-billshakes-up-policy-on-toxic-sites/article 10659731/> (remediation costs of at least $903 million);
Alexander Clarkson, "In the Red: Towards a Complete Regime for Cleaning up Environmental
Messes in the Face of Bankruptcy" (2001) 69 U.T. Fae. L. Rev. 31, at p. 33 (In the U.S., cleanup costs for abandoned mine sites are expected to be as high as $100 billion and take 50 years to
complete).
47

EPA, s. 150(1 ).
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orders), waste removal orders, and spill orders. 48 An order to pay costs may also be filed in court
and enforced as if it were an order of the court. 49
36.

As a result of this potentially enormous and indeterminate risk, parties seek to allocate

risk as between themselves. They do so by indemnity agreements or indemnity clauses in
broader agreements. The law surrounding such indemnities is at the core of this application and
central to Canadian commerce.
3 7.

Indemnities are critical to modern commercial transactions. Businesses rely on indemnity

clauses to "provide greater certainty and to order their commercial affairs by allocating risk in a
manner different from that which would otherwise be provided by law." 50 Indemnities allocate
risk between not only parties, but also third parties, to minimize their potential liability. But
indemnities only have value to the extent that they create protections and allocate risk as
originally intended: "[ c]ommercial parties ought to be able to fix their respective rights and
obligations in a particular transaction with certainty." 51

Indemnification/or environmental contamination is critical to the resource economy
38.

The natural resource sector and manufacturing industries are central to the Canadian

economy. 52 But resource extraction and manufacturing have left tens of thousands of
contaminated sites across the country. 53
39.

The sale and transfer of these sites is integral not only to the continuing strength of these

industries, but also for the rehabilitation and revitalization of these sites-especially if the

48

See e.g. EPA, ss. 7, 8, 17, 18, 43, 44, 97.
EPA, s. 153.
50
Nick Kangles et. al., "Risk Allocation Provisions in Energy Industry Agreements: Are We
Getting it Right?" (2011) 49 Alta. L.R. 339, at p. 340.
51
BG Checo International Ltd v. British Columbia Hydro and Power Authority, [1993] 1 S.C.R.
12, at p. 69, Iacobucci J., dissenting, but not on this point; see also, VK. Mason Construction
Ltd v. Bank of Nova Scotia, [1985] 1 S.C.R. 271, at p. 282 ("the value of commercial contracts
lies in their ability to produce certainty.")
52
Natural Resources Canada, "Key Facts and Figures on the Natural Resources Sector", online:
Government of Canada <http://www.nrcan.gc.ca/publications/key-facts/16013>.
53
Government of Canada, "Inventory of federal contaminated sites", online:
<https ://www.canada.ca/ en/ environment-climate-change/services/federal-contaminatedsites/inventory .html>.
49
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current owner is in financial distress. Redeveloping abandoned contaminated sites, which are
often located in urban areas, gives these properties new and useful purposes and revitalizes
neighbouring communities. For example, in preparation for the 2015 Pan American/ Parapan
Games, a number of stakeholders remediated an industrial waste site in the heart of Toronto and
repurposed it as the Athletes' Village. 54 That site is now being repurposed again, this time, as a
permanent residential community in the city. 55
40.

Given the scope of environmental liability, purchasing a contaminated site bears

considerable risk. Research has shown and commentators have observed that environmental
liability deters buyers from redeveloping contaminated sites. 56 This risk is material not only for
the purchaser, but also potentially for its successors. Indemnities addressing this risk allow the
transaction to proceed.
41.

This case exemplifies the use of-and need for-indemnities. When Dryden Paper's

successor company sought to sell the mill, the interested party was reluctant to purchase the
property without protection from environmental liability. 57 If the sale did not go through, the mill
would have shut down, causing serious repercussions to the local economy. Ontario had to
provide the purchaser an indemnity for environmental liability to facilitate the sale. 58 The
indemnities transferred the environmental risk to Ontario from the purchaser (and its successors).
And as a result, Ontario got what it wanted: investments into the Dryden mill and a revitalized
industry in a one-firm town.

54

Camilla Cornell, "From brownfield to Pan Am athletes' village: Reclaiming Toronto's West
Don Lands" Building (19 July 2013), online: <https://www.building.ca/real-estate/webexclusive-from-brownfield-to-pan-am-athletes-village-reclaiming-torontos-west-donlands/I 0024 79611 />.
55
Susan Pigg, "Pan Am athletes' village goes from dorm rooms to condos in new Toronto
neighbourhood" Toronto Star (6 November 2015), online:
<https ://www. the star.com/business/2015 / 11 /06/pan-am-athl etes-village-goes-from-dorm-roomsto-condos-in-new-toronto-neighbourhood.html>.
56
Hilary Sigman, "Environmental Liability and Redevelopment of Old Industrial Land" (2010)
53 J.L. & Econ. 289, at p. 302; Ross A. Macfarlane, Jennifer L. Belk & J. Alan Clark,
"Confronting the Impacts of Environmental Strict Liability on Brownfield Redevelopment"
(1994) 6 Envir. Claims Journal 459, at pp. 461-462.
57
MJ Reasons, at para. 8, RLA, Tab 2A.
58
MJ Reasons, at para. 9, RLA, Tab 2A.
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42.

Different industries share the same issues: for example, consider the sale and transfer of

oil and gas wells. 59 A standard industry contract includes an indemnity clause requiring
purchasers to assume all environmental liabilities from vendors, "regardless of the date from
which they may have accrued and without regard to their cause." 60 The agreement also includes a
broad enurement clause, which provides that the benefits of the agreement enure to successors
and permitted assigns. 61
43.

This appeal would provide this Court with the opportunity to create certainty for

purchasers and vendors on the extent to which they will have the benefit of assigned indemnities
for liabilities that they bear in perpetuity, on a joint and several basis. Without these protections,
purchasing properties with environmental footprints may become less attractive.
The Court of Appeal injects uncertainty into environmental indemnities
44.

The decision of the Ontario Court of Appeal undercuts this certainty-and the ability of

parties to allocate significant environmental risk-by applying a rigid and now obsolete
interpretation of the common law that an indemnity can only be held and exercised by a single
party. This turns indemnification into an unpredictable and costly game of hot potato.
45.

Justice Brown's determination was a legal one. It was based on his statement of a

"general principle" of law that an assignment "leaves no interest in the assignor, [and]
extinguishes the assignor's right to later call on the obligor to perform the contract." 62 He
likewise determined, as a matter of law, that if a corporation has assigned an indemnity, its
corporate successors can make no claim on the indemnity, even if they are an expressly named
beneficiary of the indemnity agreement.

59

See e.g. Orphan Well Association v Grant Thornton Limited, 2017 ABCA 124.
Canadian Association of Petroleum Landmen, "Property Transfer Procedure" (5 December
2017), s. 13.04, online: <http://landman.ca/wp/wp-content/uploads/2017/12/2017ANNOT ATED-PTP .pdf>.
61
Canadian Association of Petroleum Landmen, "Property Transfer Procedure" (5 December
2017), s. 18.06, online: <http://landman.ca/wp/wp-content/uploads/2017/12/2017ANNOTA TED-PTP .pdf>.
62
CA Reasons, at para. 194, RLA, Tab 2C.
6
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46.

This determination is based on an outmoded 19th century conception of contract and

assignment. Indeed, the lone Canadian case cited is a 1915 decision. 63 This is inconsistent with
modern evolutions in both common and statutory law.
47.

First, as surveyed above, contemporary statutory legislation spreads the scope of liability

broadly, with no fault or temporal linkage to the contamination. Dozens of parties could
potentially be liable. And all are liable for the full cost of the contamination. A single-holder
indemnity model, as envisioned by the Court of Appeal, is out of step with this reality.
48.

Second, the original conception of this assignment model was rooted in the inflexibility

of the common law and strict principles of privity. Only a contractual party could historically
exercise rights under a contract: "contracts created obligations which were strictly personal, that
is, intangible to the immediate parties, so their transfer was not understandable to the earlier
Common Law lawyers." 64
49.

But this Court has loosened the rigidity of the doctrine of privity. Recognizing that the

privity can "frustrate[] sound commercial practice", this Court created a principled exception to
privity of contract for third-party beneficiaries of an agreement. 65 No longer must an individual
be a party to a contract to enforce rights under it. The same principles should be extended to
environmental indemnitees.
50.

In short, this Court should consider whether the common law will evolve and allow

parties to properly match regulatory liabilities with private law indemnities. Specifically, the
Court should consider two questions:

63

Milo Candy Co. v. Browns Ltd. (1915), 8 0. W.N. 99 (Ont. C.A.). This decision contradicts the

proposition for which it is relied on. The decision recognizes that in an equitable assignment,
after initially assigning the contract, the assignor retains the ability to assign the contract,
showing that the assignor retains rights under the contracts.
64

Fredrikson v. Insurance Corp. of British Columbia (1986), 3 B.C.L.R. (2d) 145, at para. 43
(C.A.), per McLachlin J.A. (as she then was).
65
London Drugs Ltd. v. Kuehne & Nagel International Ltd., [1992] 3 S.C.R. 299, at p. 423;
Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd., [1999] 3 S.C.R. 108, at para. 25.
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(1)

In the context of an assignment, does the coverage of the indemnity follow the
relevant liability?

(2)

When a party assigns an environmental indemnity, may the assignor remain a
third-party beneficiary under the indemnity?

Issue 1: Does an indemnity follow the liability at issue?
51.

The passage of rights when indemnities are assigned is an issue of first impression for

this Court. This Court has not considered assignment in the common law context in over twenty
years and that itself was in a significantly different context: the tax effect of a general assignment
of debts. 66 The Court has never considered the rights of an assignor in the context of an
indemnity, especially where the assignor continues to bear the liability that is protected by the
indemnity. Given the policy issues at play regarding the environmental context-and given the
current jurisprudential debate in the United States-this case is an opportunity for this Court to
address this issue. 67
52.

The commercial, legal, and policy considerations relevant to the assignment of debt are

inapplicable in the indemnity context. Unlike a debt, multiple parties can simultaneously benefit
under one indemnity agreement without changing the fundamental character of the promise. In
the context of an environmental indemnity, while the obligation to indemnify against the
contamination remains the same, the parties who benefit under it may change or grow depending
on the assignments. All of those parties may need access to the same indemnity at the same time
to effectively ensure that that indemnitor bears the environmental liability that it agreed to.
53.

In the United States, some courts have addressed these concerns by adopting a rule that,

as between the parties to the assignment of an agreement, the indemnity follows the liability at
issue. Under this approach, it is irrelevant who holds the proprietary interest in the indemnity.

66

Alberta (Treasury Branches) v. MN.R.; Toronto -Dominion Bank v. MN.R., [1996] 1 S.C.R.
963.
67
See e.g. Northern Ins. Co. of New York v. Allied Mut. Ins. 955 F. 2d 1353 (9th Cir. 1992);
Gopher Oil Co. v. American Hardware Mut. Ins. Co., 588 N.W.2d 756 (Minn. 1999); Quemetco
Inc. v. Pacific Automobile Ins. Co., 24 Cal.App.4th 494 (Cal. 1994).
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The insurer or indemnitor is made to protect against the risks that it contracted to indemnify
against regardless of who holds the contract itself.
54.

This issue has been heavily litigated in the United States since Congress enacted the

Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) in 1980.

Like Canadian jurisdictions, under CERCLA, successor corporations are often held liable for the
remediation costs of their corporate predecessors. 68 As a result, many American courts have
considered whether successors can benefit from its predecessor's contractual insurance and
indemnities.
55.

These courts have adopted the rule that indemnities follow liability. In Northern Ins. Co.

of New York v. Allied Mut. Ins., 69 the United States Court of Appeals, 9th Circuit, examined

whether insurance coverage for presale liability transferred to a successor company in an asset
purchase agreement. The court held that because the liability transferred to the successor, the
right to an indemnity held by the predecessor did as well. The court made this finding as a matter
of law, irrespective of the contracts in the asset purchase agreement. In other words, the "right to
indemnity followed the liability rather than the policy itself." 70 Debate in the U.S. courts
continues in the environmental context: some courts have adopted Northern lnsurance, 71 while
others have not. 72
56.

The rule established in Northern Insurance is commercially sound and protects the

parties' reasonable expectations:

68

Mark S. Dennison, "CERCLA Liability of Parent, Subsidiary and Successor Corporations"
(2018) 34 Am. Jur. Proof of Facts 3d 387 at§ 15 (WL).
69
Northern Ins. Co. of New York v. Allied Mut. Ins. 955 F. 2d 1353 (9th Cir. 1992)
70
Northern Ins. Co. of New Yorkv. AlliedMut. Ins. 955 F. 2d 1353, atp.1357 (9th Cir.1992).
71
See e.g. Total Waste Management Corp. v. Commercial Union Ins. Co., 857 F. Supp. 140, at
pp. 150-153 (D.N.H. 1994); B.S.B. Diversified Co. v. American Motorists Ins. Co., 947 F. Supp.
1476, at pp. 1481-1482 (W.D. Wash. 1996); Texaco A/S, SA. v. Commercial Ins. Co., 1995 WL
628997, at p. 6 (S.D.N.Y. Oct. 26, 1995), vacated on other grounds, 160 F.3d 124, at p. 127 (2d
Cir. 1998); Gopher Oil Co. v. American Hardware Mut. Ins. Co., 588 N.W.2d 756, at pp. 763764 (Minn. 1999).
72
See e.g. Quemetco Inc. v. Pacific Automobile Ins. Co., 24 Cal.App.4th 494 (Cal. 1994).
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(1)

When parties contract for an environmental indemnity, the price of that indemnity
is based on the property and the risk it poses. The characteristics of the
subsequent corporate owners are of no importance to the initial bargain for the
indemnity.

(2) .

Even if the indemnity follows the liability and covers subsequent owners or
assigns, the single liability of the indemnitor remains essentially the same - the
liability is limited to the same property and the same historical contamination.
Where the indemnity is shared by several parties, the indemnitor only remains
responsible for the whole obligation, which it agreed to cover.

(3)

If there had been no transfer of the property, the indemnity would have covered
the liability. Thus, a rule requiring indemnities to follow liability prevents the
indemnitor from receiving a windfall solely on the basis of its counter-party's
contractual dealings.

(4)

The Northern Insurance rule is consistent with the well-established principle that
"[a] party will not ... be allowed to assign its rights under a contract if that
assignment increases the burden on the other party to the agreement." 73 The rule
only applies to the historical liability that the indemnitor contracted to indemnify
against.

(5)

A chain of indemnification (where each purchaser indemnifies each subsequent
purchaser) is not a sufficient answer to the threat of statutory liability. An
insolvency in the middle of the indemnification chain upends the protection it
offers. As commentators have observed, "there is a public policy interest in seeing
that liabilities are not split from the insurance [or indemnity] that will allow an
injured party recourse regardless of the solvency of the defendant." 74

73

Rodaro et al. v. Royal Bank of Canada et al. (2002), 59 O.R. (3d) 74, at para. 33 (C.A.).
Henry Lesser, Mike Tracy & Nathaniel McKitterick, "Will the Insurance Follow? A look at
M&A in light of California's Henkel Case" (2004) 4 Bus. L. Today 59, at p. 59.
74
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57.

These concerns are not hypothetical: this case is a paradigmatic example of a party

(Ontario) taking on the full liability for the contamination of the property but now seeking to
shirk its contractual obligations by virtue of its counterparties' internal arrangements. This is so
even though, under the statute, all successive owners bear joint and several liability for the
contamination that Ontario had promised to pay for. As a result of the Court of Appeal decision,
Ontario reaps a windfall exit from its obligations.
58.

The United States experience demonstrates that there is an important debate regarding

whether the general principles of the common law endorse such windfalls or whether the
common law will adapt to the new regulatory landscape.

Issue 2: When a party assigns an environmental indemnity, may the assignor remain a
third-party beneficiary under the indemnity?
59.

This case also engages this Court's shepherding of the law of privity of contract into the

modem commercial age. This Court last considered this issue almost twenty years ago. In Fraser
River Pile & Dredge Ltd. v. Can-Dive Services Ltd, 75 this Court addressed whether a third-party

beneficiary to an insurance agreement could rely on an insurance contract as a defence to an
action. Building on its earlier decision in London Drugs Ltd. v. Kuehne & Nagel International
Ltd., 76 the Court set out a two-step principled exception to privity.

60.

This case raises an important and unanswered extension of Fraser River: does the

assignment of a contract affect the assignor's right to rely on the agreement, as an express or
implied third-party, under the approach set out in Fraser River?
61.

Resolute is named third-party beneficiary under the indemnity agreement - the indemnity

covers "successors and assigns", and Resolute is the successor of Great Lakes. Nonetheless, the
Court of Appeal concluded that Resolute could not benefit under the indemnity because its
predecessor had assigned the agreement to Weyerhaeuser.
62.

The implication from the Court of Appeal's conclusion is that assigning one's proprietary

interest in an agreement strips that party of their rights as a named third-party beneficiary. But

75
76

Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd., [1999] 3 S.C.R. 108.
London Drugs Ltd. v. Kuehne & Nagel International Ltd., [1992] 3 S.C.R. 299.
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Fraser River made no connection between beneficiaries and proprietary interests in the contract.

Indeed, in that case, the third-party beneficiaries had no proprietary interest at all in the insurance
contract on which it wished to rely.
63.

This case calls on the Court to explain the relationship between proprietary interests,

assignments, and the rights of third-party beneficiaries. The Court of Appeal's approach leaves
the law in a state of uncertainty - when a seller is assigning its assets and agreements to a buyer,
it is unclear whether the seller can remain a third-party beneficiary under any of its agreements.
64.

The Court of Appeal's flawed approach is also inconsistent with an underlying rationale

of the Court's decision in Fraser River. Justice Iacobucci wrote that exclusions from insurance
coverage protecting sophisticated parties must be clearly expressed:
When sophisticated commercial parties enter into a contract of insurance which
expressly extends the benefit of a waiver of subrogation clause to an ascertainable
class of third-party beneficiary, any conditions purporting to limit the extent of
the benefit or the terms under which the benefit is to be available must be clearly
expressed. 77
65.

This passage is all the more applicable in the environmental context, where parties rely

on broad indemnifications because liability may arise at any time. The Court of Appeal's
approach to assignment nullifies the protection of a third-party beneficiary despite the fact that
the party's liability remains following an assignment. This Court's guidance is needed to ensure
that the rights of third-party beneficiaries are not uncertain in the face of an assignment.

PART IV-SUBMISSIONS WITH RESPECT TO COSTS
66.

In light of the issues of national and public importance at stake in this application, the

applicants do not seek the costs of this application.

77

Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd., [1999] 3 S.C.R. 108, at para. 41.
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PART V - · ORDER SOUGHT
67.

The Applicant therefore seeks an order granting them leave to appeal to this Honourable

Court the decision of the Court of Appeal.
February 16, 2018

ALL OF W){ICH IS

PECTFULLY SUBMITTED

Counsel for the Applicant
Resolute Canada Inc.
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que la quantite, la concentration ou l'intensite de
ce contaminant sont telles qu'elles representent
un tel danger, il peut prendre un arrete de
(a) an owner or previous owner of the source of suspension immediate adresse, selon le cas :
contaminant;
(b) a person who is or was in occupation of the
a) au proprietaire OU au proprietaire precedent
source of contaminant; or
de la source de contamination;
b) a la personne qui occupe ou qui occupait la
(c) a person who has or had the charge,
management or control of the source of
source de contamination;
contaminant.
c) a la personne qui assume ou qui assumait la
responsabilite, la gestion ou le controle de la
Public notice
source de contamination.
the health of any persons, or to property, the
Director may issue a stop order directed to,

(2) The Director shall give notice of the stop
order to every municipality in which the
contaminant is discharged and to the public in
such manner as the Director considers
appropriate.

Avis public
(2) Le directeur donne, de la fa9on qu'il juge
appropriee, avis de l' arrete de suspension
immediate au public et a chaque municipalite
dans laquelle le contaminant est rejete.

Remedial orders

Arretes de reparation

17 Where any person causes or permits the
discharge of a contaminant into the natural
environment, so that land, water, property,
animal life, plant life, or human health or safety
is injured, damaged or endangered, or is likely to
be injured, damaged or endangered, the Director
may order the person to,

17 Si une personne cause ou permet le rejet d'un
contaminant dans l' environnement naturel de
maniere qu'un terrain, l'eau, des biens, des

(a) repair the injury or damage;

animaux, des vegetaux OU la sante OU la securite
des humains subissent un tort ou des dommages
ou sont mis en danger, ou subiront
vraisemblablement un tort ou des dommages ou
seront vraisemblablement mis en danger, le
directeur peut, par arrete, enjoindre a la
personne, selon le cas :

prevent the injury or damage; or
(c) where the discharge has damaged or
endangered or is likely to damage or endanger
existing water supplies, provide temporary or
permanent alternate water supplies.

Order by Director re preventive measures

18 (1) The Director, in the circumstances
mentioned in subsection (2), by a written order
may require a person who owns or owned or

a) de reparer le tort ou les dommages;
b) d'empecher le tort ou les dommages;
c) de foumir d'autres sources
d' approvisionnement en eau temporaires ou
permanentes si le rejet a cause ou causera
vraisemblablement des dommages aux sources
d' approvisionnement en eau existantes ou a
mis ou mettra vraisemblablement celles-ci en
danger.

