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SCC File No.
IN THE SUPREME COURT OF CANADA
(On Appeal from the Court of Appeal fo:r Ontario)
BETWEEN:
WEYERHAEUSER COMPANY LIMITED

Applicant
(Respondent)
and
HER MAJESTY THE QUEEN AS REPRESENTED BY
THE MINISTRY OF THE ATTORNEY GENERAL

Respondent
(Appellant)

NOTICE OF APPLICATION FOR LEAVE TO APPEAL
(Pursuant to s. 40 (2) of the Supreme Court Act, R.S.C. 1985, c. S-26, as amended and Rule 25 of
the Rules of the Supreme Court of Canada, SOR/2002-156, as amended)

TAKE NOTICE that the Applicant, WEYERHEAUSER COMPANY LIMITED.,

hereby applies for leave to appeal to the Court, under section 40(2) of the Supreme Court Act,
R.S.C. 1985, c. S-26 as amended, and Rule 25 of the Rules of the Supreme Court of Canada,
SOR/2002-156, as amended, from the judgment of the Comi of Appeal for Ontario, Court File No.
C62587, made December 20, 2017, 2017 ONCA 1007, and for such further or other order that the
Court may deem appropriate.
AND FURTHER TAKE NOTICE that this application for leave is made on the ground

that the proposed appeal raises the following questions of public and national importance:
1.

Whether the ability of "successors and assigns" to rely upon an indemnity should be
determined by: (i) applying ordinary principles of contractual interpretation to the
indemnity; or (ii) assuming that a party caimot assign an indenmity without the party itself
losing the benefit of the indemnity, regardless of how the indemnity is worded.

2

2

Whether there is a presumption that the word "successor", when used in respect of a

2.

corporation, refers only to corporate successors, notwithstanding the Court of Appeal for
Ontario's decision in Brown v. Belleville (City), 2013 ONCA 148, and this this Court's
obiter dicta in Heritage Capital Corp. v. Equitable Trust Co., 2016 SCC 19, which call for

the application of ordinary principles of contractual interpretation, rather than any
presumption, when interpreting the term.
DATED at Toronto, this 161h day of February, 2018.
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NOTICE TO THE RESPONDENT: A respondent may serve and file a memorandum in
response to this application for leave to appeal within 30 days after the day on which a file is
opened by the Court following the filing· of this application for leave to appeal, or, if a file has
already been opened, within 30 days afrer the service of this application for leave to appeal. If no
response is filed within that time, the Registrar will submit this application for leave to appeal to
the Court for consideration under section 43 of the Supreme Court Act.
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MEMORANDUM OF ARGU1VIENT

PART I - OVERVIEW
A.

The Nature of this Appiication

i.

Across Canada, hundreds of federai and provinciai statutes and a myriad of contracts of ali

sorts confer legal benefits and corresponding burdens upon "successors and assigns". This sort of
"enurement" clause is also included in virtually every release given when litigation is settled.

2.

In this case, the Ontario Courts had to interpret an enurement clause found in an indemnity

under which the Province of Ontario had agreed to indemnify property owners and their respective
"successors and assigns" in respect of the environmental contamination of a property. The Courts
had to determine whether that indemnity applied to a regulatory order issued against parties who
were, variously: assignees, corporate successors, and successors in title, of the original property
owner.
3.

The judge at first instance, and the majority of the Ontario Court of Appeal, applied very

different approaches to the operation of the enurement clause:
(a)

The motion judge's interpretation treated the indemnity as analogous to a "claims
occurred" insurance policy, whereby coverage was governed by when the facts
giving rise to the losses occurred. Under this approach, successive owners of the
property could benefit from the indemnity, to the extent that the regulatory order
related to the period during which they owned the property and therefore "held" the
indemnity. In a context where environmental liabilities often attach to successive
owners of land, there are good commercial reasons to adopt the "claims occurred
approach".

(b)

By contrast, the majority of the Court of Appeal applied a "claims made"
interpretation, whereby the crucial date was the date on which the regulatory order
was made, not the date on which the facts giving rise to the order occurred. Under
this approach, only the party holding the indemnity on the date that a regulatory
order is made can rely upon it.
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4.

On the rnajority's approach, an indemnity is a sort of "protective taiisman", that only one

entity can hold at a time. When one entity assigns the indemnity to another, the former entity
"loses" the benefit of the indemnity.
5.

It is a matter of significant public importance that the boiler-plate language of enurement

clauses be interpreted and applied in a predictable manner. The Ontario Courts' judgments in this
case represent a significant departure from existing iaw and undermine that predictabiiity. They
create uncertainty about:
(a)

The meaning and effect of enurement clauses: The interpretation of "successors
and assigns" will affect who will be subject to the burdens, or receive the benefits,
of untold legal obligations.

(b)

Whether basic principles of contractual interpretation apply to indemnities, or
whether different interpretive principles apply to different types of contracts: While
the motion judge interpreted the enurement clause applying ordinary principles of
contractual interpretation, the majority of the Court of Appeal instead applied legal
presumptions that do not apply to other contracts.

(c)

What standard ofreview applies when a motion judge has interpreted an indemnity:
The majority does not appear to have deferred to the motion judge's interpretation
of the enurement clause, raising the question of whether a correctness standard of
review should apply to the interpretation of boiler-plate clauses, when used in fullynegotiated contracts.

(d)

Who can be held responsible for remediating contamination under environmental
legislation in numerous provinces: The interpretation of enurement clauses takes
on a particular significance in the area of environmental law, because regulators
have the ability to make a wide variety of orders against both current and fonner
owners of contaminated property.

(e)

How parties can apportion the risks of known and unknown environmental
liabilities to organize their affairs in a predictable way: The majority's
interpretation significantly limits the ability of the holder of an environmental
indemnity to sell the property to which it relates. No one wili buy a contaminated
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property without an assignment of an environmental indemnity. At the same time,
the holder will be unwilling to assign the indemnity if doing so will expose the
holder to environmental iiability.
6.

The applicant, Weyerhaeuser Company Limited, submits that these questions raise issues

of public importance and that the guidance of this Comi is required to answer them. Weyerhaeuser
asks the Court to grant ieave to appeai.
B.

Facts Relevant to the Application
(i)

7.

Introduction

The proposed appeal concerns an environmental indemnity that the Province of Ontario

granted in respect of a property near Dryden, Ontario that was polluted by mercury. The majority
of the Court of Appeal reversed the judge at first instance and held that:
(a)

A party cannot assign the benefit of an indemnity without losing that benefit for
itself/ and

(b)

There is a presumption that the term "successor" includes only corporate
successors. 2

8.

Notwithstanding the fact that the indemnity was stated to apply to "successors and assigns",

the majority held that Weyerhaeuser could not rely upon the indemnity as a successor in title to
the property and that the intervenor, Resolute Inc. could not rely upon the indemnity despite being
a corporate successor to one of the original beneficiaries of the indemnity. In reaching this
conclusion, the majority applied an approach to interpreting the indemnity that is markedly
different from the well-established interpretive principles applied to other contracts.
9.

The dissenting Justice would have held that the indemnity did not apply to the statutory

order that was at issue in the litigation. For the purposes of his analysis, he was prepared to assume

1

Weyerhaeuser Company Limited v. Ontario (Attorney General), 2017 ONCA 1007 ("Court of

Appeal Decision"), at paras. 193 and 195.
2 1-bz·d a• p~··a ·184
.,
l.
al ~•
:•
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that both Weyerhaeuser and Resolute \Vere entitled to rely upon the indemnity as successors /
•

assigns.

3

Background Facts

(ii)
10.

Decades before Weyerhaeuser was involved with the property, it was contaminated by

mercury, which was dumped into the local rivers in connection with the operation of a pulp and
paper mill.

Eventually, a waste disposal site was established, with a view to containing the

mercury that had been produced on the property. 4
11.

The Province became aware of the contamination and made certain environmental orders

in respect of it. Local First Nations Bands commenced litigation against the then owner of the
property, Reed Ltd., and others. 5
12.

In 1979, Great Lakes Forest Products Limited purchased the property from Reed. In order

to induce it do so in light of the pending litigation, the Province agreed to indemnify Great Lakes
with respect to potential environmental liability in excess of $15 million. In return, Great Lakes
agreed to invest at least $200 million for the modernization and expansion of the facilities on the
property. The Province considered the continued viability of the pulp and paper operations on the
property to be of real significance to the economy of Dryden and considerable importance to the
people of Ontario. 6
13.

The litigation brought by the First Nations Bands was settled in 1985. As part of the

settlement, Great Lakes and Reed paid $11.75 million into a compensation fund to benefit
members of the First Nations. In return, the Province granted Great Lakes, Reed Ltd. and Reed's
affiliate Reed International Limited a new indemnity (the "Indemnity") against "claims, actions
and proceedings" relating to environmental liability in respect of the property. The Indemnity was
not limited as to time and was expressly stated to enure to the benefit of Great Lakes', Reed Ltd. 's

3

Ibid., at paras. 205 to 206.
1 b"d·
z , paras. 1 ana'9to 1, 1.
5
Ibid., paras. 14 to 16.
6 T' .d .
~Dz .. , paras. 1-/ 'w 2~
L.

47

1

.

'·
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and Reed International Limited's respective "successors and assigns". 7 As the motion judge
found:
The Province entered into a business agreement designed to save the pulp and paper
industry in Dryden and to settle the lawsuit. In doing so, it provided very broad
protection to Great Lakes and its successors from future environmental liability
from a known environmentai hazard. On the strength of this commitment by the
Province, Great Lakes acquired the Dryden Property, contributed to the settlement
of the lawsuit and invested heavily in the pulp and paper operation in Dryden. The
Province should not be permitted to withdraw this protection from future
environmental liability and breach its indemnification agreement with impunity. It
should be held to the bargain it made. 8
14.

In 1998, Weyerhaeuser purchased the property from Great Lakes' corporate successor,

Bowater Pulp and Paper Canada Inc. Weyerhaeuser was aware of the mercury contamination and
did not want to purchase the waste disposal site. As a result, the Asset Purchase Agreement (the
"Bowater-Weyerhaeuser Agreement") was initially structured to exclude the waste disposal site
from the assets that Weyerhaeuser was purchasing. 9
15.

When the parties were unable to obtain a severance of the waste disposal site from the

remainder of the property in a timely fashion, they entered into an Amending Agreement. As a
result of the Amending Agreement, Weyerhaeuser acquired paper title to the waste disposal site
for a period of less than two years. During that time, Weyerhaeuser leased the waste disposal site
back to Bowater. Weyerhaeuser never had possession or control of the waste disposal site and did
not contribute in any way to the mercury contamination of the property. Once a severance of the
waste disposal site was obtained, its ownership reverted back to Bowater in 2000. Weyerhaeuser
retained the rest of the property. 10
16.

Bowater went through a number of restructurings, and ultimately underwent an insolvency

process under the Companies' Creditors Arrangement Act. 11 It emerged from the insolvency as a

7

Ibid., paras. 28, 31, and 33 to 34.
Weye;haeuser Co. v. Ontario (Attorney General), 2016 ONSC 4652 ("Motion Decision"), para.
53.
9
Court ofAppeal Decision, supra, note 1, paras. 3 9 to 40.
10
J.'b1·d,., na'·as
.!.
• L1"
rV •n
l.v Llr 1•
11 R' ,;;;:,,_, 1 985
.v.v. 1
· , C . r36
.........,...
~

8

....,
1
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new entity, Resolute. 12 In 2007, Weyerhaeuser sold the property, with the exception of the waste
disposal site (which had reverted to Bowater in 2000) to Domtar Inc. 13
17.

In 2011, more than ten years after Weyerhaeuser had ceased to hold paper title to the waste

disposal site, the Director of the Ministry of the Environment and Climate Change issued an order
against various Bowater entities and individuals, and against Weyerhaeuser. The Director's Order

inter alia provided for ongoing monitoring and assessment of the waste disposai site. It also
required the respondents, including Weyerhaeuser, to post a "financial assurance" (money to cover,
the costs of the testing that the Province would undertake pursuant to the Director's Order). 14
18.

Weyerhaeuser took the position that the Indemnity covered the Director's Order, and that

the Province was required to compensate Weyerhaeuser for any costs that Weyerhaeuser might
incur as a result.

The Province disagreed and litigation ensued.

Resolute intervened. The

Province, Weyerhaeuser and Resolute all sought summary judgment. 15
(iii)
19.

The Motion Judge's Decision

In the Ontario Superior Court of Justice, Justice Hainey granted summary judgment to

Weyerhaeuser and Resolute, and dismissed the Province's motion for summary judgment. 16
20.

The motion judge held that:
(a)

The Indemnity applied to the Director's Order; and

(b)

Weyerhaeuser was entitled to rely upon the Indemnity, both as an assignee of the
Indemnity (under the Bowater-Weyerhaeuser Agreement) and as a successor in title
to the property. 17

21.

The motion judge reached this result on the basis of his reading of the text of the agreement

in light of its surrounding circumstances:

12

Court of Appeal Decision, supra, note 1, at paras. 43 to 45.
Ibid., para. 42.
14
Ibid., paras. 49 to 51.
15
Ibid., paras. 52 to 53.
16
Motion Decision, supra, note 8.
17
Ibid., paras. 47, 49. ·
13
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l am satisfied from the plain and ordinary meaning of the v,,1ords used in the
indemnity that the intention of the parties was that the Province would indemnify
future ovmers of the disposal site for any environmental !iabiiity that might arise.
As indicated above, under the 1998 Agreement, Bowater expressly assigned to
Weyerhaeuser "the full benefit of all representations, warranties, guarantees,
indemnities" relating to the Dryden property. There was no restriction on Great
Lakes' ability to assign the benefit of the Ontario indemnity. I find that the Ontario
Indemnity was assigned by Bowater to Weyerhaeuser under the 1998 Agreement.
I am of the view that this assignment combined with the enurement clause in s. 6
of the Ontario Indemnity makes it clear that Weyerhaeuser can rely upon the
Ontario Indemnity as Great Lakes' assignee. 18

22.

The motion judge also noted that, "There [was] no dispute that Resolute, as the corporate

successor of Great Lakes, has the benefit of the Ontario Indemnity." 19

23.

Importantly, the motion judge approached the interpretation of the indemnity in the same

way as a cowi would approach any other type of contract.

(iv)
24.

The Court of Appeal's Decision

The Province appealed the decision of the motion judge to the Court of Appeal, as of right.

The Court divided. The majority held that:
(a)

The Indemnity covers costs arising out of compliance with the Director's Order.20

(b)

The interpretation of the Indemnity was governed by a presumption that the term
"successor" in reference to a corporation applies only to corporate successors. As
such, Weyerhaeuser could not rely upon the Indemnity as a successor in title to the
property. 21

(c)

Weyerhaeuser had acquired the benefit of the Indemnity when it purchased the
property from Bowater, as an assignee under the Bowater-Weyerhaeuser
Agreement. Consequently, if the Director had made the Director's Order before

18
19

Motion Decision, supra, note 8, paras. 63 to 64.
Ibid., para. 55.
Court of Appeal Decision, supra, note 1, at para. 128.
Ibid., paras. 170, i78 and 184.

°

2

21
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\Veyerhaeuser sold the property to Domtar, Weyerhaeuser would have been entitled
to indemnification of any costs it incurred as a result, pursuant to the Indemnity. 22
(d)

Resolute, as corporate successor to Great Lakes and Bowater, was entitled to rely
upon the Indemnity prior to its sale of the property to Weyerhaeuser. At that point,
Bowater assigned the Indemnity to Weyerhaeuser. As a result, from that point on,

Bowater (and Resolute, as its corporate successor) could no longer rely upon the
Indemnity. 23
25.

The majority left open the issue as to the effect ofWeyerhaeuser's 2007 sale of the property

(not including the waste disposal site) to Domtar. The record was incomplete in respect of that
transaction, and the Court of Appeal was unable to determine on the evidence before it whether or
not Weyerhaeuser "lost" the benefit of the Indemnity when it subsequently sold the property (not
including the waste disposal site) to Domtar. 24
26.

The dissenting Justice would have found that the Indemnity did not apply to the Director's

Order at all. Specifically, Justice Laskin found that the parties had intended the Indemnity to apply
to claims brought by third parties but not to administrative action taken by the Province itself. 25
27.

The key to understanding the public importance of the Appeal Decision lies in

understanding the difference in how the motion judge and the majority of the Court of Appeal
approached the interpretation of the Indemnity:
(a)

The motion judge applied ordinary principles of contractual interpretation to the
Indemnity. Specifically, he began with the plain language of the enurement clause,
and considered the surrounding circumstances, including the commercial
reasonableness

of competing

interpretations.

Applying

those

principles,

Weyerhaeuser was both a "successor" and an "assign" within the meaning of the
indemnity. The motion judge concluded that when the Indemnity was assigned
from one party to the next, each successive owner of the property could benefit

22

Ibid., para. 161.
Ibid., oaras. 193
20. f' · ' '
· .oza., paras. •lor2
25
Ibid., paras. 264
23

and 195.

· }6ho.
w
and 270.
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from the Indemnity in respect of liabilities that arose while that entity owned the
prope1iy. On this approach, Weyerhaeuser was entitled to the benefit of the
Indemnity in respect of liabilities arising within the period during which it owned
the property. Since the Director's Order as against Weyerhaeuser was based solely
on Weyerhaeuser' s ownership of the property, the Indemnity applied to any costs
that Weyerhaeuser might incur as a result of the Order.
(b)

The Court of Appeal majority approached the indemnity as being fundamentally
different from other contracts, and as being subject to different interpretive
principles. In deciding which entities could rely upon the Indemnity, the majority
did not apply the palpable and overriding error standard to the motion judge's
interpretation of the enurement clause.

Instead, the majority:

(i) applied a

presumption that the term "successor" was limited to corporate successors; and (ii)
stated a legal principle that indemnities cannot be assigned without the assignor
losing any benefit of the indemnity, regardless of how the enurement clause is
worded.

PART II - QUESTIONS IN ISSUE

28.

This application raises two issues of public importance:
(a)

Whether the ability of "successors and assigns" to rely upon an indemnity should
be determined by: (i) applying ordinary principles of contractual interpretation to
the indemnity; or (ii) assuming that a party cannot assign an indemnity without the
party itself losing the benefit of the indemnity, regardless of how the indemnity is
worded.

(b)

Whether there is a presumption that the word "successor", when used in respect of
a corporation, refers only to corporate successors, notwithstanding the Court of
Appeal's decision in Brown v. Belleville (City), 26 and this Honourable Court's

obiter dicta in Heritage Capital Corp. v. Equitable Trust Co., 27 which call for the

26
27

2013 ONCA 148 ("Brown").
2016 SCC 19 ("Heritage Capital").
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application of ordinary principles of contractuai interpretation, rather than any
presumption, when interpreting the term.

PART HI - STATEMENT OF ARGUMENT
29.

This case raises matters of public importance, because:
(a)

It raises the question of whether different interpretive principles and standards of
appellate review apply to different types of contracts. In particular, it raises the
question of whether indemnities should be interpreted in a way that is
fundamentally different from the approach that courts apply to other contracts.

(b)

The decision of the majority of the Court of Appeal will affect the way in which
the phrase "successors and assigns" is interpreted wherever it appears.

(c)

The phrase "successors and assigns" is used in hundreds of statutes and regulations
across Canada, and in countless contracts, including releases and indemnities.

(d)

The majority's decision will have a significant impact in the area of environmental
law and constrain the ability of Provinces to settle environmental disputes with
private parties.

A.

The Decision Wm Affect the Way "Successors and Assigns" is Interpreted
(i)

30.

The Majority's Interpretation of "Assigns"

In determining which parties could rely upon the Indemnity, the majority of the Court of

Appeal departed from the application of ordinary principles of contractual interpretation, and
instead applied a presumption that does not apply to other contracts. Specifically, the Court took
the position that when a party assigns the benefit of an indemnity to another party, it necessarily
loses entirely the benefit of that indemnity. The Court's reasoning was as follows:
As a general principle, an absolute assignment of a chose in action, v,rhich leaves
no interest in the assignor, extinguishes the assignor's right to later call on the
obligor to perform the contract as the assignee has acquired the right to such
performance ... 28

28

Court of Appeal Decision, supra, note 1, paras. 193 to 198.
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3 l.

The majority went on to conclude that, when Bowater sold the property Weyerhaeuser, it

assigned to Weyerhaeuser the "full benefit" of contracts and indemnities and that, as a result,
Bowater's rights under the Indemnity were extinguished at that time. Importantly, the majority
did not point to any palpable and over-riding error in the motion judge's interpretation of the
enurement clause according to ordinary principles of contractual interpretation.

Instead, the

majority treated the ability to assign the benefit of the Indemnity as being subject to a different
legal principle.
32.

The authorities upon which the Court relied all pre-dated this Honourable Court's decision

in Sattva Capital Corp. v. Creston Maly Corp. 29

Milo Candy Co. v. Browns Ltd. 30 , the only

Canadian decision cited by the majority of the Court of Appeal in the present case, was decided
over a century ago and has never been cited by any Court in Canada. Moreover, that case involved
neither an indemnity nor the interpretation of an enurement clause.
33.

None of the authorities that the majority relied upon to depart from ordinary principles of

contractual interpretation was cited by any of the parties, either before the motion judge or before
the Court of Appeal. As a result, no party was afforded the right to make submissions in respect
of the interaction between the principles articulated by this Court in Sattva, and what the majority
treated as the sui generis nature of an indemnity. The unfairness of this approach is obvious.
34.

In declining to defer to the motion judge's interpretation of the Indemnity, the Court of

Appeal majority's decision raises the question of whether different interpretive principles and
standards of review should be applied to different types of contracts. This Honourable Court held,
in Ledcor Construction Ltd. v. Northbridge Indemnity Insurance Co. 31 that lower court
interpretations of standard form contracts should be subject to a "correctness" standard of review.
This case raises the question of whether the same principle should apply when courts interpret
boiler-plate clauses contained in contracts that were fully negotiated.

29
30

31

2014 SCC 53 ("Sat!va").
(1915), 8 OWN 99 (CA), at para. 10 ("Milo Candy").
2016 SCC 37 ("Ledcor").
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(ii)

3 5.

The Majority 9 s Applic~ition of a Presumption that "Successors99 are Limited
to "Corporate Successors''

Weyerhaeuser submits that it is a legal question of general application whether: (i) the term

"successor", when used in a contract, should be interpreted in accordance with generally applicable
principles of contractual interpretation (as held by the Court of Appeal in Brown v. Belleville (City)
and this Honourable Court in Ledcor and Heritage Capita[); or (ii) there is a rebuttable
presumption that "successor" is limited in meaning to corporate successors (as held by the majority
of the Court of Appeal in the present case).
36.

In Ledcor, this Court held that when interpreting an insurance contract, "The primary

interpretive principle is that where the language of the insurance policy is unambiguous, effect
should be given to that clear language, reading the contract as a whole." 32 This was the approach
that the motion judge applied in this case. Specifically, the motion judge based his decision upon:
(a)

The wording of the Indemnity, read in the context of the agreement as a whole. The
fact that the Indemnity used the terms "successors and assigns" in the plural form,
and already applied to multiple parties (Great Lakes, Reed and Reed International
PLC) reflected a contractual intention that the Indemnity cover the entire potential
environmental liability in respect of the property, regardless of who might hold the
property at the time a Director's Order might be made. The Court of Appeal
majority's decision, by holding that Resolute could not rely upon the Indemnity as
a corporate successor to Great Lakes (because Great Lakes' successor, Bowater,
had assigned the Indemnity to Weyerhaeuser) treated the clause as if it could apply
only to either "successors or assigns" rather than to both "successors and assigns."

(b)

The factual matrix. The surrounding circumstances in which the Indemnity was
negotiated included the paramount importance that environmental law attaches to
ownership of land. Since the Director has the ability to make a wide range of orders
against both former and current land owners, it is objectively reasonable to assume
that parties negotiating an environmental indemnity would intend the term
"successors" to include successors in title to the property.

32

Ibid., para. 49.
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(c)

Cornmercial reasonableness.

The motion judge held that, "it would be

commercially absurd to conclude that the parties contemplated that the Province
could at any time withdraw its commitment to protect Great Lakes and its
successors from environmental liability arising from the disposal site and issue an
order requiring Great Lakes or its successors to incur substantial costs to remediate
the site." 33 If it had been understood that the Indemnity would not apply to
successive owners of the property, it would have been impossible for Great Lakes
ever to have sold it. No purchaser would have agreed to buy the property (and to
acquire the associated environmental liabilities) without receiving from Great
Lakes an assignment of the Indemnity. At the same time, Great Lakes would not
have granted such an assignment, had it understood that, in assigning the Indemnity,
Great Lakes would itself lose the benefit of it.
37.

While the majority of the Court of Appeal purported to apply the "palpable and overriding

error" standard to the motion judge's interpretation of the term "successors" (as prescribed by this
Honourable Court's decision in Sattva Capital Corp. v. Creston Moly Corp. 34 ) a careful reading
of the majority decision reveals that, in fact, it gave no deference to the motion judge.
38.

In contrast to this Court's approach in Ledcor, which held that, in the insurance context,

primacy should be given to the plain language of the contract, the majority applied a presumption
that "successor" is limited in meaning to "corporate successor". The majority reasoned as follows:
[I]n interpreting that clause, the motion judge departed from the general principle
that "successor", when used in reference to a corporation, means a successor
corporation. Instead, he concluded it includes Weyerhaeuser as a successor-in-title
to a specific piece of property - the WDS. 35

Nor did he explain what language in the Ontario Indemnity, or what circumstances
in that contract's factual matrix, would justify departing from the general principle
that the term "successor", when used in reference to a corporation, generally

33
34
35

Motion Decision, supra, note 8, para. 48.
Supra, note 29.
Court of Appeal Decision, supra, note i, paras. 170 to 171.
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denotes a successor corporation that assumes the burdens and becomes vested with
the rights of the prior corporation. 36
39.

The majority began by applying a presumption that "successor" referred only to corporate

successors, and then asked whether there were a reason for "departing from" (i.e. rebutting) that
presumption. The majority applied their presumption over the actual language of the Indemnity.
40.

This application of what was, in effect, a rebuttabie presumption is fundamentaliy different

from the approach taken by the Court of Appeal only a few years earlier in Brown, in which the
Court held that a virtually identically-worded enurement clause applied to successors in title. It is
also fundamentally different from the approach that this Court applied in its recent decision in

Heritage Capital Corp. v. Equitable Trust Co. 37 In that case, this Honourable Court found that the
term "successors", as used in an enurement clause, only applied to corporate successors because,
elsewhere in the agreement, the parties had specified that certain other benefits extended
specifically to "successors in title" and to "subsequent owners." Accordingly, the explicit
exclusion of "successors in title" and "subsequent owners" from the enurement clause had to be
of some significance. As the Court stated of the use of differing terms in the same contract:
"Meaning must be given to the choice to use one term in one clause and a different term in a
different clause of the same agreement, and in this case, of the same section of an agreement." 38
41.

As is clear from the passage quoted above, this Court in Heritage Capital did not apply a

rebuttable presumption when interpreting the term "successors". Instead, it applied the ordinary
principles of contractual interpretation, which include consideration of the meaning of

a term

within the context of the agreement as a whole, and the factual matrix. By the same token, in

National Trust Co. v. Mead, 39 this Court did not apply a presumption that "successors" meant only
corporate successors, but instead interpreted the term in light of the policy objectives of the statute
in which the term was used and that the Court was interpreting. 40 By contrast, the majority in the
present case allowed a presumption to over-ride these ordinary principles of contractual

36

Ibid., paras. 178 and 183 [ emphasis added].
Heritage Capital, supra, note 27.
38 lb'd
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[1990] 2 SCR 410.
40 J-b.w..,
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interpretation. Given how frequently the term "successor" is used in statutes and contracts, it is of
significant public imporiance whether such a rebuttable presumption should apply.
B.

The Phrase "Successors and Assigns" Is Widely Used

42.

As explained above, this case will affect how assignments operate and the interpretation of

the term "successors" in every future case involving successors and assigns.

The phrase

"successors and assigns" is used extensively throughout the Canadian legal system. In particular,
the phrase appears in 325 Federal and provincial statutes and regulations. 41 The phrase is also
mentioned in almost six thousand reported cases across Canada. 42
43.

Perhaps most importantly, "successors and assigns" clauses are standard-form or

"boilerplate" provisions included in a broad range of contracts. 43 In one leading text on business
agreements, 115 out of207 sample contracts include the phrase "successors and assigns". 44 At the
same time, in a comparatively recent decision involving a bond covering environmental liabilities,
the Ontario Superior Court of Justice noted that, "Counsel for the Crown has advised that he was
unable to find any cases dealing with the meaning of 'assignee' in circumstances similar to this
case."45
44.

Given the ubiquity throughout the Canadian legal system of the phrase "successors and

assigns" and the fundamental legal issues of general application that this case raises with respect
to how those terms are interpreted and applied, Weyerhaeuser submits that this case raises issues
of public importance.

41

Affidavit of Taha Hassan, sworn February 14, 2018 ("Hassan Affidavit"), para. 5.
Hassan Affidavit, para. 3.
43
Hassan Affidavit, para. 10. See also Frye v. Frye Estate, 2006 Carswell Ont 3186, at para. 22,
Pac[fic International Equities Corp. v. Royal Trust Co., 1994 CarswellOnt 748, p. 22, Philip
Services Corp. v. Inch Hammond Professional Corp., 2006 Carswell Ont 6953, para. 37, Royal
Bankv. Penex Metropolis Ltd, 2009 CarswellOnt 5202 paras. 53 to 56, Shelbra International
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The Decision Wm Have a Significant Impact in the Area of Environmental Law

45.

Whiie this case raises fundamental questions of law applicable across a broad range of

contexts, it is particularly important in the context of environmental law. The interpretation of
environmental indemnities will determine which parties regulators across Canada can order to
remediate environmental issues. The decision of the majority of the Court of Appeal in this case
also makes it more difficult for provinces to settle litigation and implement environmentai policy,
and leaves parties who have received environmental indemnities from the province unable to ever
sell their properties.
46.

Whether only one party, or several successive parties, can rely upon an indemnity relating

to environmental liabilities is particularly important, because regulators have broad statutory
powers to make orders against successive owners of property. The ability of provincial regulators
to make orders imposing significant costs upon those who own or control polluted property:
(a)

Is not limited to persons currently in possession or control of property;

(b)

Does not require the provincial authority to establish that the entity against which
an order is made has caused or contributed in any way to the contamination; and

(c)

Functions on a ''joint and several basis", such that any one entity within a chain of
successive owners of a property can be ordered to bear the entire cost of effecting
environmental remediation.

47.

In Ontario, the orders that the Ministry of the Environment and Climate Change can make

include the following:

(a)

Control Orders to reduce or stop the ongoing discharge of contaminants, which can
be made against: (i) current or previous owners of the source of contaminant; (ii)
current or previous occupiers of the source of the contaminant; and (iii) persons
currently or previousiy in charge, management or control of the source of the
contaminant. 46

46

Environmental Protection Act, R.S.O. 1990, c. E. 19, s. 7.
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(.b;\

Stoo Orders to in1mediately halt activities causing the discharge into the natural
environment of contaminants that pose an immediate danger to human life, health,
or property, which can be made against: (i) current or previous owners of the source
of the contaminant; (ii) current or previous occupiers of the source of the
contaminant; and (iii) persons currently or previously in charge, management or
control of the source of the contaminant. 47

(c)

Preventative Orders to prevent the future discharge of contaminants, which can be
made against: (i) current or previous owners of an undertaking or property; or (ii)
persons currently or previously in management or control of an undertaking or
property. 48

(d)

Waste Removal Orders to require the removal of waste deposited anywhere that is
not an approved waste disposal site, which can be made inter alia against: (i)
current or previous owners of land, a building, or waste; (ii) a person who otherwise
has or had charge and control of the land, building or waste; (iii) a current or
previous occupier of the land or building.49

48.

Additionally, any order made by the Director, the Minister of the Environment and Climate

Change or a provincial officer is binding inter alia upon "any other successor or assignee of the
person to whom it was directed." 50 Several other provinces have similar statutory powers. By
way of examples:
(a)

In British Columbia, pollution prevention orders can be made inter alia against
cmTent or previous owners and occupiers of land on which a polluting substance is
located. 51

(b)

In Albe1ia, environmental protection orders can be made inter alia against any
previous owner of a contaminated site who was the owner at any time when a

47

Ibid., s. 8.
Ibid., s. 18.
49
Ibid., s. 43.
so ibid., s. 19.
51
Environmental Management AC!, S.B.C. 2003, c. 53, s. 83.
48
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polluting substance was m, on or under the contaminated site, as well as the
successors and assignees of such owners. 52
(c)

In Saskatchewan, the provincial Crown has a right of compensation for ioss or
damage incurred inter alia from a current or former owner or occupant of land on
which pollution is discharged, as well as a successor or assignee of such an owner. 53

(d)

In Manitoba, any. person who owned or occupied a site when contamination
occurred or at any time thereafter can be held responsible for remediation of a
contaminated site. 54

(e)

In Prince Edward Island, environmental protection orders can be made inter alia
against the current or previous owners or occupiers of the source of a contaminant,
and such orders "run with the land and shall be binding upon the successor or
assignee of the corporation to which it is directed." 55

(f)

In New Brunswick, Nova Scotia, Newfoundland and Labrador, the Northwest
Territories, and Nunavut, statutory orders relating to environmental protection are
binding upon successors and assigns of the persons against whom the orders are
made. 56

49.

It is also important to note three (presumably unintended) consequences of the Ontario

Court majority's decision:
(a)

The decision will make it more difficult for provinces to settle environmental
litigation. Any release or indemnity that a province may give to a property owner
in respect of environmental liabilities will be of very limited value if the property
owner cannot transfer the benefit of that protection to subsequent owners of the
property without losing the benefit for itself. Without such transferability, the party

52
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settling with the province will be unab!e ever to sell the property to which the
release or indemnity relates. No prospective purchaser would buy the property
without an assignment of the indemnity, yet the owner would not give such an
assignment if doing so meant exposing itself to liability.
(b)

The majority decision will make more difficult for a province to make the sort of
policy decision that the Province of Ontario made in this case '.X/hen it induced Great

Lakes to invest in the pulp and paper operation on the property (and, by extension,
in the community of Dryden) and, later, to contribute to the settlement of the
litigation commenced by the First Nations Bands. Great Lakes would never have
purchased the property if it believed that it could never again sell the property
without losing the benefit of the Indemnity.
(c)

The majority decision would lead to an absurd result: Resolute could have relied
upon the Indemnity if Resolute's predecessor had sold the property to
Weyerhaeuser the day after the Director's Order was made, but could not rely upon
it if the sale occurred the day before the Order. The fact that Great Lakes (and its
successors) held the Indemnity for thirty years, and that its environmental liability
related exclusively to the time period when it held the Indemnity, would all be
irrelevant. Moreover, because there is no time limit on the Province's ability to
make orders in respect of past pollution (whose effects can be of very long
duration), no holder of an indemnity can ever be assured of its protection. Instead,
the Province can simply "wait out" the current holder until it sells the property to a
new owner and then make an order against the seller. A party could hold a property
for a hundred years, only to be ordered to remediate it one day after it sold the
property to a new owner (who would insist upon an assignment of the Indemnity).

50.

For these reasons, this decision will have a significant effect on the future remediation of

environmental contamination across Canada, and the ability of provincial governments to settle
environmental litigation and implement environmental and economic policy.
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PART IV - SUBMISSIONS IN SUPPORT OF COSTS
51.

Weyerhaeuser submits that, if leave is granted, costs of the application should be in the

cause of the appeal and, if dismissed, that costs should follow the event.

PART V - ORDER REQUESTED
52.

The applicant, Weyerhaeuser Company Limited, respectfully requests an order allowing

this application for leave to appeal, with costs to the applicant.

February 16, 2018

Counsel for the Applicant (Respondent),
Weyerhaeuser Company Limited
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PART VII- LEGISLATION
English
Clean Environment Actl RSNB 1973, c. C-6l
s. 5.001(7).

5.001(7) An order is binding upon the heirs,
successors, executors, administrators and
· assigns of the person to whom it is directed.

Come.anies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36.

French
Loi sur Passainissement de
l'environnement, LRN-B 1973i ch. C-6 2 s.
5.0001(7)
5.001(7) Un arrete lie les heritiers, les
successeurs, !es executeurs, les
adruinistrateurs et les ayants droit de la
personne a qui ii est adresse.
Loi sur Les arrangements avec Les creanciers
des compagnies, L.R.C. (1985), ch. C-36

Mentioned by way of reference only. No
specific provision cited.

ENGLISH ONLY

Environment Act, SNS 1994-95, c. 1, s. 130(3).
Order may deal with several substances
130 (1) An order made pursuant to this Part may deal with several substances and may be
directed to one or more persons.
(2) An order pursuant to this Part remains in effect until it is revoked by the Minister.
(3) An order issued pursuant to this Part is binding on the heirs, successors, executors,
administrators, trustees, receiver, receiver manager and assigns of the person to whom it is
directed.
(4) An order pursuant to this Part may be issued against any person responsible regardless of
whether the act or omission that resulted in issuance of the order, occurred before or after the
coming into force of this Act.

Environmental Management Act, SBC 2003, c. 53, s. 83.
Pollution abatement orders
83 (1) If a director is satisfied on reasonable grounds that a substance is causing pollution, the
director may order any of the following persons to do any of the things referred to in subsection
(2):

