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I. OVERVIEW AND FACTS 

1. This Court’s modern approach to interjurisdictional immunity, articulated in Canadian 

Western Bank1 and COPA,2 and specifically in the maritime law context in Ryan Estate,3 

favours the application of provincial law unless it would impair the core of federal jurisdiction 

over navigation and shipping. Ontario submits that the Court of Appeal did not properly apply 

this approach for four reasons. 

2. First, the Court of Appeal erred in resorting to interjurisdictional immunity in the 

absence of a prior precedent recognizing that product liability with respect to ship engine 

equipment lies at the core of the federal power over navigation and shipping. In light of 

Canadian Western Bank and COPA, interjurisdictional immunity should “in general be 

reserved for situations already covered by precedent.”4 

3. Second, in any event, there is no practical necessity for uniform federal law to prescribe 

rules for product liability respecting the supply of ship engine equipment. On the contrary, it 

is necessary for product liability laws to be uniform – provincial laws should therefore apply, 

whether or not the particular products are ultimately used on land or at sea. 

4. Third, in this modern era of cooperative, flexible federalism, courts should determine 

whether the application of a provincial law not only affects, but actually impairs, the federal 

power. Impairment requires a significant or serious intrusion on the exercise of the federal 

power. Ontario submits there is no impairment because the Québec Civil Code provisions at 

issue would not prevent or hinder claims relating to those aspects of navigation and shipping 

that engage national concerns which must be uniformly regulated across the country.5  

5. Finally, federal paramountcy applies where there is an inconsistency between a valid 

                                                 
1 Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3. 
2 Québec (Attorney General) v. Canadian Owners and Pilots Association, [2010] 2 SCR 536 
at para. 26. 
3 Marine Services International Ltd. v. Ryan Estate, [2013] 3 SCR 53. 
4 Canadian Western Bank, supra at para. 77; COPA, supra at para. 36. 
5 Ryan Estate, supra at para. 61; Tessier Ltée v. Québec (Commission de la santé et de la 
sécurité du travail), [2012] 2 SCR 3 at para. 22. 

https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.pdf
https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html?autocompleteStr=%5B2010%5D%202%20SCR%20536%20&autocompletePos=1#par26
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.pdf
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par77
https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html?autocompleteStr=%5B2010%5D%202%20SCR%20536%20&autocompletePos=1#par36
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par61
https://www.canlii.org/en/ca/scc/doc/2012/2012scc23/2012scc23.html?resultIndex=1#par22
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federal legislative enactment and a valid provincial legislative enactment, but not to an 

inconsistency between the common law and a valid legislative enactment.6 Since the only 

applicable federal law in this case is common law, there is no paramountcy issue.  

6. For purposes of the intervention, Ontario accepts the facts to be as found in the majority 

reasons for judgment under appeal (per Mainville JA).7 

II. QUESTIONS IN ISSUE 
7. Ontario limits its submissions to the legal analysis applicable to the interjurisdictional 

immunity and paramountcy issues raised in the Appellants’ Notice of Constitutional 

Question. Ontario submits that the constitutional questions should be answered as follows: 
 

1. Are articles 1729 and 1733 of the Québec Civil Code constitutionally 

inoperative in respect of a claim by a buyer for damages arising from a latent 

defect pursuant to a contract of sale of a marine engine or equipment 

supplied to a ship by reason of the doctrine of federal paramountcy? 

Answer:  No 

2. Are articles 1729 and 1733 of the Québec Civil Code constitutionally 

inapplicable in respect of a claim by a buyer for damages arising from a 

latent defect pursuant to a contract of sale of a marine engine or equipment 

supplied to a ship by reason of the doctrine of interjurisdictional immunity? 

Answer: No 

  

                                                 
6 Ryan Estate, supra at para. 66. 
7 Reasons for Judgment Under Appeal, Appellant’s Record, pp. 31-37, paras. 56-70. 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par66
https://www.canlii.org/en/qc/qcca/doc/2017/2017qcca1471/2017qcca1471.html?autocompleteStr=Wartsila&autocompletePos=1#par56
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III. ARGUMENT 
 Introduction – A Restrained Approach to Interjurisdictional Immunity A.

8. This Court stated in Canadian Western Bank, that interjurisdictional immunity is of 

limited application and should in general be reserved for situations already covered by 

precedent.8 Since Canadian Western Bank, this Court has only applied interjurisdictional 

immunity to circumstances established by precedent,9 and has consistently declined to 

recognize new core matters,10 described as the “basic, minimum and unassailable content” 

that is necessary to make the power effective for the purpose for which it was conferred.11 

Ontario submits that expanding the core of navigation and shipping beyond situations already 

covered by precedent would divert the tide of cooperative federalism in the opposite direction, 

towards the enclave theory of federalism, a theory which has been soundly rejected.  

9. This Court recently re-confirmed the restrained approach to interjurisdictional 

immunity, and its general limitation to situations covered by precedent, in Rogers 

Communications Inc. v. Châteauguay (City): 
 

[60]                          In Canadian Western Bank, the Court explained that the 
doctrine of interjurisdictional immunity must be applied with restraint, since a 
broad application of interjurisdictional immunity appears to be “inconsistent . . . 
with the flexible federalism that the constitutional doctrines of pith and substance, 
double aspect and federal paramountcy are designed to promote”: para. 42; see 
also para. 67. 

[61]            This is why the application of the doctrine of interjurisdictional 
immunity is generally reserved for situations that are already covered by 
precedent. (Emphasis added)12 

 
                                                 

8 Canadian Western Bank, supra at paras. 43, 77; COPA, supra at para. 26. 
9 COPA, supra at para. 25; Ryan Estate, supra at para. 51; Rogers Communications Inc. v. 
Châteauguay (City), 2016 SCC 23 at para. 63. 
10 Canada (AG) v PHS Community Services Society, 2011 SCC 44 at paras. 67-70; Carter v. 
Canada (Attorney General), 2015 SCC 5 at para. 53; Tsilhqot’in Nation v. British Columbia, 
2014 SCC 44 at para. 151; see also Bank of Montreal v. Marcotte, 2014 SCC 55 at paras. 62-
69. 
11 Canadian Western Bank, supra at paras. 41, 50-51. 
12 Rogers, supra at paras. 60-61; also see Marcotte, supra at para. 63. 

https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=canadian%20western%20bank&autocompletePos=1#par43
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=canadian%20western%20bank&autocompletePos=1#par77
https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html?autocompleteStr=Canadian%20pilots%20association&autocompletePos=2#par26
https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html?autocompleteStr=Canadian%20pilots%20association&autocompletePos=2#par25
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par51
https://www.canlii.org/en/ca/scc/doc/2016/2016scc23/2016scc23.html?resultIndex=1#par63
https://www.canlii.org/en/ca/scc/doc/2011/2011scc44/2011scc44.html?autocompleteStr=2011%20SCC%2044%20&autocompletePos=1#par67
https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html?autocompleteStr=2015%20SCC%205%20&autocompletePos=1#par53
https://www.canlii.org/en/ca/scc/doc/2014/2014scc44/2014scc44.html?autocompleteStr=2014%20SCC%2044%20&autocompletePos=1#par151
https://www.canlii.org/en/ca/scc/doc/2014/2014scc55/2014scc55.html?autocompleteStr=2014%20SCC%2055%20&autocompletePos=1#par62
https://www.canlii.org/en/ca/scc/doc/2014/2014scc55/2014scc55.html?autocompleteStr=2014%20SCC%2055%20&autocompletePos=1#par62
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par41
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par50
https://www.canlii.org/en/ca/scc/doc/2016/2016scc23/2016scc23.html?autocompleteStr=2016%20SCC%2023%20&autocompletePos=1#par60
https://www.canlii.org/en/ca/scc/doc/2014/2014scc55/2014scc55.html?autocompleteStr=2014%20SCC%2055%20&autocompletePos=1#par63


4 
 

 
 

10. Ontario submits that “covered by precedent” refers to the application of 

interjurisdictional immunity to the precise issue at hand, not just the particular head of power 

at issue. In COPA, for example, there was precedent precisely identifying the location of 

aerodromes as part of the core of the federal aeronautics power.13 In Ryan Estate, there was 

precedent identifying maritime negligence law as part of the core of the federal power over 

navigation and shipping.14 By contrast, the Ontario Court of Appeal in Canada Post 

Corporation v. Hamilton (City) concluded that where no prior precedent existed identifying 

the location of mailboxes at the core of the federal power over postal services, “[i]t is not 

sufficient that the doctrine has in the past been applied to the head of power of postal services. 

There needs to be a closer nexus with the actual subject matter of the By-Law.”15 

11. In COPA, at para. 27, this Court enunciated the two-pronged test that must be met to 

trigger the application of the doctrine of interjurisdictional immunity: 
 

The first step is to determine whether the provincial law — s. 26 of the Act —
 trenches on the protected “core” of a federal competence.  If it does, the second 
step is to determine whether the provincial law’s effect on the exercise of the 
protected federal power is sufficiently serious to invoke the doctrine of 
interjurisdictional immunity. (Emphasis in original)16  

 
12. Emphasizing the modern restrained approach, this Court in Canadian Western Bank 

explained that the protected core of a head of power is limited to its “basic, minimum and 

unassailable content,” i.e., that which is “absolutely indispensable or necessary; extremely 

important, crucial.” It also clarified that “[w]hat is ‘vital’ or ‘essential’ is, by definition, not 

co-extensive with every element of an undertaking incorporated federally or subject to federal 

regulation.”17  

13. This Court noted that the “basic, minimum and unassailable content” is the minimum 

content necessary to make the power effective for the purpose for which it was conferred. In 

the context of federal works and undertakings, a court asked to declare a law inapplicable 

                                                 
13 COPA, supra at para. 37. 
14 Ryan Estate, supra at para. 59. 
15 Canada Post Corporation v Hamilton (City), 2016 ONCA 767 at para. 95. 
16 COPA, supra at para. 27; Ryan Estate, supra at para. 54. 
17 Canadian Western Bank, supra at para. 50-51. 

https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html?autocompleteStr=Canadian%20Pilots&autocompletePos=2#par37
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par59
https://www.canlii.org/en/on/onca/doc/2016/2016onca767/2016onca767.html?autocompleteStr=2016%20ONCA%20767%20&autocompletePos=1#par95
https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html?autocompleteStr=Canadian%20Pilots&autocompletePos=2#par27
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par54
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par50
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because of the doctrine of interjurisdictional immunity should determine whether the 

impugned law trenches on “that which makes certain works or undertakings, things (e.g., 

Aboriginal lands) or persons (e.g., Aboriginal peoples and corporations created by the federal 

Crown) specifically of federal jurisdiction.”18  

14. Even where a provincial law touches the core of a federal head of power, this Court has 

repeatedly explained that provincial laws that merely affect or impact on the core of a federal 

subject matter do not engage the doctrine.19 A stricter approach, requiring that the law 

actually “impairs” the core of the federal subject matter is now required. In COPA, this Court 

explained that “impairs” is meant to capture a more severe adverse impact than the language 

of “affects”: 
 

“Impairment” is a higher standard than “affects”. It suggests an impact that not 
only affects the core federal power, but does so in a way that seriously or 
significantly trammels the federal power. In an era of cooperative, flexible 
federalism, application of the doctrine of interjurisdictional immunity requires a 
significant or serious intrusion on the exercise of the federal power. It need not 
paralyze it, but it must be serious. (Emphasis added)20 
 
 

15. Ryan Estate underlines the significance of the shift in interjurisdictional immunity 

analysis from “affects” to “impairs,” particularly in the maritime law context. In Ordon 

Estate, which preceded Canadian Western Bank, this Court held that interjurisdictional 

immunity precluded the application of provincial laws that affected maritime negligence law, 

a matter within the core of federal authority over navigation and shipping. However, when 

this Court revisited this question in Ryan Estate, it expressly held that the pre-Canadian 

Western Bank analysis in Ordon Estate was no longer applicable: 
 

We acknowledge that this Court in Ordon held that interjurisdictional immunity 
applies where a provincial statute of general application has the effect of 
indirectly regulating a maritime negligence law issue. However, Ordon predates 
Canadian Western Bank and COPA, which clarified the two-step test for 
interjurisdictional immunity and set the necessary level of intrusion into the 

                                                 
18 Canadian Western Bank, supra at paras. 41, 50-51. 
19 Canadian Western Bank, supra at para. 48; Ryan Estate, supra at para. 64; Marcotte, supra 
at para. 69. See also Rogers, supra at paras. 70-72. 
20 COPA, supra at para. 45. 

https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par41
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par50
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par48
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par64
https://www.canlii.org/en/ca/scc/doc/2014/2014scc55/2014scc55.html?autocompleteStr=Marcotte&autocompletePos=3#par69
https://www.canlii.org/en/ca/scc/doc/2016/2016scc23/2016scc23.html?autocompleteStr=Rogers%20Communication%20chatea&autocompletePos=1#par70
https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html?autocompleteStr=Canadian%20Pilots&autocompletePos=2#par45
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relevant core at “impairs” instead of “affects”. Accordingly, Ordon does not apply 
the two-step test for interjurisdictional immunity developed in Canadian Western 
Bank and COPA nor the notion of impairment of the federal core which is now 
necessary to trigger the application of interjurisdictional immunity: see Ordon, at 
para. 81.21 (Emphasis added) 
 

16. Properly applied, modern cooperative federalism and the restrained approach to 

interjurisdictional immunity allow provincial product liability law to apply in conjunction 

with Canadian maritime law, provided only that there is no impairment of the core of federal 

authority over navigation and shipping.  

 Pith and substance: The Québec Civil Code provisions on sellers’ liability are B.

valid provincial laws of general application 

17. The first step in the resolution of a constitutional issue involving the division of powers 

is an analysis of the "pith and substance" of the impugned legislation.22 The impugned 

Québec Civil Code provisions: (i) deem sellers to have knowledge in respect of latent defects 

(art. 1729), and (ii) preclude sellers from excluding or limiting their liability except where 

specified disclosure requirements are met (art. 1733).23 These Civil Code provisions establish 

different rules for product liability than in common law jurisdictions, where the onus is on the 

buyer to prove that a latent defect was known to the seller (“buyer beware”).24 There is no 

question that these provisions are valid provincial laws in relation to property and civil rights 

in the province under s. 92(13) of the Constitution Act, 1867.25  

 Interjurisdictional immunity: Product liability for ship engine parts is not part C.

of the core of federal jurisdiction over navigation and shipping  

i. There is no governing precedent  

18. Ontario submits that product liability arising from the supply of ship engine parts has 

never been found to lie at the core of the federal power over navigation and shipping. 

                                                 
21 Ordon Estate v. Grail, [1998] 3 SCR 437 at paras. 81, 85; Ryan Estate, supra at para. 64. 
22 Canadian Western Bank, supra at para. 25. 
23 Civil Code of Québec, CQLR c CCQ-1991, arts. 1729, 1733. 
24 Domtar Inc v ABB Inc, [2007], 3 SCR 461 at para. 80. 
25 See Ryan Estate, supra at para. 49.  

https://www.canlii.org/en/ca/scc/doc/1998/1998canlii771/1998canlii771.html?autocompleteStr=%5B1998%5D%203%20SCR%20437%20&autocompletePos=1#par81
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii771/1998canlii771.html?autocompleteStr=%5B1998%5D%203%20SCR%20437%20&autocompletePos=1#par85
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par64
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par25
http://legisquebec.gouv.qc.ca/en/showdoc/cs/CCQ-1991#se:1729
http://legisquebec.gouv.qc.ca/en/showdoc/cs/CCQ-1991#se:1733
https://www.canlii.org/en/ca/scc/doc/2007/2007scc50/2007scc50.html?autocompleteStr=%5B2007%5D%2C%203%20SCR%20461%20&autocompletePos=1#par80
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par49
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Consistent with this Court’s pronouncement in Canadian Western Bank that 

interjurisdictional immunity should be reserved for situations already covered by precedent, 

absent such a precedent, interjurisdictional immunity should not apply.  

19. Case law finding certain matters to be “integrally connected to maritime matters” 

should not be taken as precedent finding that those matters fall within the core of the federal 

power over navigation and shipping. What is “integral” does not equate to what is “core”. 

This Court has made clear that the core, i.e. “[w]hat is ‘vital’ or ‘essential’ is, by definition, 

not co-extensive with every element of an undertaking incorporated federally or subject to 

federal regulation.” Only those aspects of a federal undertaking that are “absolutely 

indispensable or necessary” to the discharge of its responsibilities in relation to navigation 

and shipping are protected from the application of provincial law under interjurisdictional 

immunity.26  

20. For example, when applying the post-Canadian Western Bank interjurisdictional 

immunity analysis in the aeronautics context, this Court expressly recognized that the 

question of whether the federal power over aeronautics encompasses the location of 

aerodromes is a separate question from whether the location of aerodromes lies at the core of 

the federal power: 
 

It is thus clear that the federal jurisdiction over aeronautics encompasses the 
power to determine the location of aerodromes.  The next question is whether this 
power lies at the protected core of the federal power. 
  
 The test is whether the subject comes within the essential jurisdiction —  the 
“basic, minimum and unassailable content” — of the legislative power in 
question: Bell Canada, at p. 839; Canadian Western Bank, at para. 50.  The core 
of a federal power is the authority that is absolutely necessary to enable 
Parliament “to achieve the purpose for which exclusive legislative jurisdiction 
was conferred”: Canadian Western Bank, at para. 77. (Emphasis added)27  

                                                 
26 British Columbia (Attorney General) v. Lafarge Canada Inc., [2007] 2 SCR 86 at paras. 
42–43. See also Isen v. Simms, [2006] 2 SCR 349 at paras. 23-28; Bell Canada v Québec 
(Commission de santé et de la sécurité du travail du Québec), [1988] 1 SCR 749 at 839, 859–
60; Canadian Western Bank, supra at paras. 51–53.  
27 COPA, supra at paras. 34-35. 

https://www.canlii.org/en/ca/scc/doc/2007/2007scc23/2007scc23.html?autocompleteStr=%5B2007%5D%202%20SCR%2086%20&autocompletePos=1#par42
https://www.canlii.org/en/ca/scc/doc/2007/2007scc23/2007scc23.html?autocompleteStr=%5B2007%5D%202%20SCR%2086%20&autocompletePos=1#par42
https://www.canlii.org/en/ca/scc/doc/2006/2006scc41/2006scc41.html?resultIndex=1#par23
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii81/1988canlii81.pdf
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii81/1988canlii81.pdf
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par51
https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html?autocompleteStr=Canadian%20Pilots&autocompletePos=2#par34
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21. Accordingly, Bow Valley Husky,28 which pre-dated Canadian Western Bank, is not a 

precedent for finding product liability arising from the supply of ship engine parts to be at the 

core of the federal power over navigation and shipping. Leaving aside the fact that the case is 

distinguishable (it dealt with negligence regarding heat trace equipment installed on an oil rig) 

this Court in that case held that the negligence issue at hand was integral to maritime matters. 

The Court did not address whether the product liability issue in that case was at the core of 

federal authority over navigation and shipping, or whether that core was impaired.  

22. The “integrally connected” cases concern matters ancillary to federal authority that 

would normally be provincially regulated, but to the extent they are sufficiently “integrally 

connected” to the federal power become subject to federal regulation.29 Product liability 

would not, on its own, be subject to federal authority over navigation and shipping. Rather, 

federal authority can be extended in appropriate cases where the product liability issue is 

sufficiently integrally connected to maritime matters. That it is necessary to resort to the 

integrally connected doctrine to bring the ancillary matter of product liability within the reach 

of federal authority over navigation and shipping implies that product liability falls well 

outside the “basic, minimum and unassailable content” that is the core of the federal power.  

23. The case law addressing whether a matter falls within the Federal Court’s jurisdiction 

under ss. 2 and 42 of the Federal Courts Act also does not establish precedent for including 

the subject matter at issue in those cases within the core of federal authority over navigation 

and shipping. These cases concern the scope of federal jurisdiction over maritime law, which 

this Court has stated is to be “broadly” construed.30 In contrast, this Court has limited the core 

of that federal authority to the “basic, minimum and unassailable content” that is “absolutely 

indispensable or necessary; extremely important, crucial” to the federal power over navigation 

and shipping.31 

                                                 
28 Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., [1997] 3 SCR 1210. 
29 Lafarge, supra at para. 66; Bow Valley Husky, supra at para. 84; Ordon Estate, supra at 
para. 83; Isen v. Simms, supra at paras. 26-28. 
30 Ontario (Attorney General) v. Pembina Exploration Canada Ltd., [1989] 1 SCR 206 at 
212; Whitbread v. Walley, [1990] 3 SCR 1273 at 1293; Monk Corporation v Island 
Fertilizers, [1991] 1 SCR 779 at 813-814.  
31 Canadian Western Bank, supra at para. 50-51. 

https://www.canlii.org/en/ca/scc/doc/1997/1997canlii307/1997canlii307.pdf
https://www.canlii.org/en/ca/scc/doc/2007/2007scc23/2007scc23.html?autocompleteStr=Lafarge&autocompletePos=2#par66
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii307/1997canlii307.html?autocompleteStr=Bow%20Valley%20Husky&autocompletePos=1#par84
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii771/1998canlii771.html?autocompleteStr=Ordon%20Estate&autocompletePos=1#par83
https://www.canlii.org/en/ca/scc/doc/2006/2006scc41/2006scc41.html?autocompleteStr=Isen%20v%20Simms&autocompletePos=1#par26
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii112/1989canlii112.pdf
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii33/1990canlii33.pdf
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii95/1991canlii95.pdf
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii95/1991canlii95.pdf
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?autocompleteStr=Canadian%20Western%20Bank&autocompletePos=1#par50
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24. It follows that Wire Rope v. BC Marine is not a precedent for finding product liability 

arising from the supply of ship engine parts to fall within the core of federal authority over 

navigation and shipping. In that case, it was held that the Federal Court had jurisdiction over 

breach of contract and negligence issues arising from the defendant’s resocketing of a cable 

used in the towage of a barge. The Court did not, however, consider whether product liability 

for the supply of ship engine parts is within the core of federal authority over navigation and 

shipping.32  

25. Bow Valley Husky, Wire Rope and the other cases that pre-date Canadian Western Bank 

should be cautiously assessed in light of the modern restrained approach to interjurisdictional 

immunity articulated in Canadian Western Bank. The findings in those cases that the matters 

at issue were within the scope of and/or integral to maritime law are not precedent for finding 

those matters also fell within the core, encompassing only what is “absolutely indispensable 

or necessary; extremely important, crucial” to federal authority over navigation and shipping. 

ii. The need for uniformity in maritime law does not require including 

product liability for ship engine parts within the core of navigation and 

shipping 

26. Ontario submits in any event, that even if Bow Valley Husky is precedent for including 

the product liability matters at issue in that case within the core of federal authority over 

navigation and shipping, it is not precedent for doing so here. The facts of that case raised 

peculiarly maritime negligence issues which should be uniformly regulated across Canadian 

maritime law. The precedent does not extend to the present circumstances concerning product 

liability in respect of the sale of ship engine parts, which does not raise particularly maritime 

issues requiring uniform regulation across Canada. As the Trial Judge found:  
 

28   …the contract for the sale of a marine engine is not integrally connected, for 
instance, to issues of safe carriage of goods over the sea, movement of goods on 
and off a ship (shipping), seaworthiness of a ship or good seamanship 
(navigation). It is also not integrally connected to applicable admiralty law, rules, 
principles or practices or international maritime conventions. 

                                                 
32 Wire Rope Industries of Canada (1966) Ltd. v. B.C. Marine Shipbuilders Ltd. et al., [1981] 
1 SCR 363.  

https://www.canlii.org/en/ca/scc/doc/1981/1981canlii182/1981canlii182.pdf
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29   Moreover, there is no practical necessity for uniform federal law to prescribe, 
for instance, the rules governing the seller's obligations to provide warranty 
regarding the quality of the product sold. The fact that such rules may vary 
depending on the applicable provincial law of contracts does not hinder the 
efficient and coherent conduct of the activities of navigation and shipping. 
(Emphasis added)33 
 

27. Where this Court has held that federal maritime law should apply to the exclusion of 

provincial laws, it has done so on the basis that the federal power over navigation and 

shipping “encompasses those aspects of navigation and shipping that engage national 

concerns which must be uniformly regulated across the country.”34 In Ordon Estate, for 

instance, this Court held that there was a need for uniformity in maritime negligence law, 

described as the authority to determine the “standard, elements, and terms of liability for 

negligence between vessels or those responsible for vessels”:   

 

The determination of the standard, elements, and terms of liability for negligence 
between vessels or those responsible for vessels has long been an essential aspect 
of maritime law, and the assignment of exclusive federal jurisdiction over 
navigation and shipping was undoubtedly intended to preclude provincial 
jurisdiction over maritime negligence law, among other maritime matters. As 
discussed below, there are strong reasons to desire uniformity in Canadian 
maritime negligence law.  Moreover, the specialized rules and principles of 
admiralty law deal with negligence on the waters in a unique manner, focusing on 
concerns of “good seamanship” and other peculiarly maritime issues.  Maritime 
negligence law may be understood, in the words of Beetz J. in Bell Canada v. 
Québec, supra, at p. 762, as part of that which makes maritime law “specifically 
of federal jurisdiction.” (Emphasis added)35  
 

28. Similarly, in Bow Valley Husky, there was a need for uniformity because the product 

liability issues in that case related to allegations that the defendants were cognizant, and failed 

to warn the plaintiffs, of the special requirements specific to the maritime context relating to 

the installation of a heat trace system on the plaintiffs’ oil rig: 

 
                                                 

33 Reasons for Judgment at Trial, Appellant’s Record, p. 5, paras. 28-29. 
34 Ordon Estate v. Grail, supra at para. 93; Bow Valley Husky, supra at paras. 84, 88. See also 
Tessier, supra at para. 22. 
35 Ordon Estate, supra at para. 84. See also: Tessier, supra at para. 23; ITO-Int’l Terminal 
Operators v. Miida Electronics, [1986] 1 SCR 752 at 775-776; Monk, supra at 796-797. 

https://www.canlii.org/en/qc/qccs/doc/2015/2015qccs5514/2015qccs5514.html?autocompleteStr=Wartsila&autocompletePos=3#par28
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii771/1998canlii771.html?autocompleteStr=Ordon%20Estate%20v.%20Grail&autocompletePos=1#par84
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii307/1997canlii307.html?autocompleteStr=Bow%20Valley&autocompletePos=1#par84
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii307/1997canlii307.html?autocompleteStr=Bow%20Valley&autocompletePos=1#par88
https://www.canlii.org/en/ca/scc/doc/2012/2012scc23/2012scc23.html?autocompleteStr=%5B2012%5D%202%20SCR%203%20&autocompletePos=1#par22
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii771/1998canlii771.html?autocompleteStr=Ordon%20Estat&autocompletePos=1#par84
https://www.canlii.org/en/ca/scc/doc/2012/2012scc23/2012scc23.html?autocompleteStr=%5B2012%5D%202%20SCR%203%20&autocompletePos=1#par23
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii91/1986canlii91.pdf
https://www.canlii.org/en/ca/scc/doc/1986/1986canlii91/1986canlii91.pdf
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii95/1991canlii95.pdf
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… The operation of the rig’s heat trace system was hazardous because the GFCB 
system that was installed was not appropriate in the ungrounded marine 
context.  The claims against the defendants for failure to warn included 
allegations that the defendants knew about the special marine material 
requirements such as non-combustibility or flame retardancy. The products 
liability issues in this case are clearly dominated by marine considerations.36   
 

29. Ordon Estate and Bow Valley Husky speak to the need for uniformity in those aspects of 

maritime negligence law that deal with uniquely maritime matters, such as defining “good 

seamanship.” The federal power to assign liability in negligence flows from this connection to 

navigation and shipping: the need for uniformity in the rules regulating the underlying activity 

of navigation or shipping, such as the proper operation of a ship.  For example, it would 

render the practice of navigation and shipping unworkable to have different standards of care 

applying to a collision at sea based on the domicile of the ship’s owners or captain. By 

contrast, the supply of engine parts is an inherently territorial transaction, which should be 

governed by local laws, whether or not those engine parts are used on land or on a ship. 

30. In the post-Canadian Western Bank case of Ryan Estate, however, this Court held that 

uniformity of federal law relating to maritime matters did not preclude the application of 

provincial workers’ compensation legislation in the maritime liability context. Ontario 

submits that uniformity of federal maritime law similarly does not require the common law 

standard of “buyer beware” to apply to the sale of marine engine parts uniformly across 

Canada. The Québec Civil Code provisions at issue do not alter “those aspects of navigation 

and shipping that engage national concerns which must be uniformly regulated across the 

country, regardless of their territorial scope,” including “the framework of legal relationships 

arising out of navigation and shipping activities” and “the infrastructure of navigation and 

shipping activities.”37 

31. The Federal Court of Canada has followed similar reasoning to conclude that provincial 

laws regulating the sale of a ship did not impair the core of the federal power of navigation 

and shipping, holding that: 

                                                 
36 Bow Valley Husky, supra at para. 85; also see paras. 4, 23, 76. 
37 Ryan Estate, supra at para. 61-62, 64.  

https://www.canlii.org/en/ca/scc/doc/1997/1997canlii307/1997canlii307.html?autocompleteStr=bow%20valley&autocompletePos=1#par85
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii307/1997canlii307.html?autocompleteStr=bow%20valley%20husky&autocompletePos=1#par4
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii307/1997canlii307.html?autocompleteStr=bow%20valley%20husky&autocompletePos=1#par23
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii307/1997canlii307.html?autocompleteStr=bow%20valley%20husky&autocompletePos=1#par76
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par61
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par64
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In light of these latest developments [in Canadian Western Bank], it seems to me 
even less credible to claim that provincial laws governing the sale and execution of 
a contract of sale cannot be applied when the object of the sale is a ship. Such 
legislation certainly does not interfere with the federal jurisdiction over navigation 
and waterborne expeditions, the core of which is rather to regulate the various 
aspects of maritime commerce and water traffic, particularly to ensure uniformity 
as well as compliance with the applicable law at the international level...38 
 

32. This reasoning is also consistent with Bank of Montreal v. Marcotte, where this Court 

held that consumer protection provisions in the Québec Consumer Protection Act applied to 

credit card companies which required those companies to disclose the conversion charge they 

applied to consumers when credit cards were used to purchase items in foreign currency. The 

Act created a statutory remedy that was available when the companies failed to disclose the 

charge. This Court held that the Québec provisions were not precluded from applying via 

interjurisdictional immunity: 
 

The Banks argue for exactly the type of amorphous, sweeping immunity that was 
rejected in Canadian Western Bank. Banks cannot avoid the application of all 
provincial statutes that in any way touch on their operations, including lending 
and currency conversion. Provincial regulation of mortgages, securities and 
contracts can all be said to relate to lending in some general sense, and will at 
times have a significant impact on banks’ operations. However, as this Court 
concluded in Canadian Western Bank, this is not enough to trigger 
interjurisdictional immunity. The provisions of the CPA do not prevent banks 
from lending money or converting currency, but only require that conversion fees 
be disclosed to consumers.39 
 

33. By analogy, Canadian courts have long upheld as applicable provincial laws that affect 

fisheries or shipping but which are part of a larger labour relations regulatory scheme. The 

labour relations (including occupational health and safety) of provincially-based fishing 

undertakings have repeatedly been held to be within provincial jurisdiction. In each case the 

Court held that the impact on the federal head of power did not affect what is necessary, 

                                                 
38 9171-7702 Québec Inc. (cob Surplus JT) c. Canada, 2013 FC 832 at para. 44; see also 
Antares Shipping Corporation v. The Ship 'Capricorn' et al., [1980] 1 SCR 553. 
39 Marcotte, supra at para. 68. 

https://www.canlii.org/en/ca/fct/doc/2013/2013fc832/2013fc832.html?autocompleteStr=2013%20FC%20832%20&autocompletePos=1#par44
https://www.canlii.org/en/ca/scc/doc/1979/1979canlii182/1979canlii182.pdf
https://www.canlii.org/en/ca/scc/doc/2014/2014scc55/2014scc55.html?resultIndex=3#par68
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essential or vital to the relevant category of federal authority. In a judgment affirmed by this 

Court, Chief Justice Davey for the British Columbia Court of Appeal stated: 
 

It may be that some aspects of employment on fishing vessels involve 
"Navigation and Shipping" under head (10) of s. 91 and so fall within the 
authority of Parliament, e.g. qualifications of captains, engineers, and seamen. 
However, those special aspects of maritime employment do not bear upon the 
broad question that arises here of whether Parliament or the Legislative Assembly 
has the power to legislate upon labour relations generally in the fishing fleet.  
                                                  . . .  
... There is no ground upon which it can be held that such a power [referring to the 
regulation of terms and conditions of employment] is necessary, essential or vital 
to Parliament's exclusive control over seacoast and inland fisheries, so labour 
relations in the fishing industry must belong to the Provinces. (Emphasis added)40  
 

34. Unlike Ordon or Bow Valley, in this case the need for uniformity in the law regarding 

liability for latent defects is furthered by the full application of provincial laws. Vendors or 

suppliers of products should be subject to one set of rules irrespective of who they are selling 

to. The Québec Civil Code provisions at issue should apply to sellers’ liability irrespective of 

whether the product is ultimately used on land or at sea. In Canadian Western Bank, this 

Court held that the need for uniformity in the rules governing the sale of insurance by banks 

and other sellers of insurance favoured the operation of provincial law: 

  …in the case of insurance, the concern for uniformity favours the provincial law 
so that all promoters of insurance within the province are subject to uniform 
standards of marketing behaviour and fair practices.41  

                                                 
40 Mark Fishing Co. Limited v. United Fishermen and Allied Workers’ Union (1972), 24 DLR 
(3d) 585 (BCCA), aff’d [1973] SCJ No 19. See also: B.C. Packers v. Canada Labour 
Relations Board, [1976] 1 FC 375 at 385 (FCA); Barrys Ltd. v. Fishermen, Food and Allied 
Workers’ Union, (1993), 104 Nfld & PEIR 277 (NCA), leave to appeal denied [1993] SCCA 
No 142; 504578 Ontario Limited v. Great Lakes Fishermen and Allied Workers’ Union, 
[1990] OJ No 39 at p. 2 (Ont. C.A.), leave to appeal denied (1990) SCCA No 233; 
Underwater Gas Developers Ltd. v. ORLB (1960), 24 DLR (2d) 673 at 682-83 (Ont CA); 
Clearwater Seafoods Limited Partnership v. Labour Relations Board (N.L.) (2006), 258 Nfld 
& PEIR 170 at 189 (NLSCTD); R. v. Allen, 2005 NSCA 118 at para. 33; R. v. Mersey 
Seafoods Ltd., 2008 NSCA 67 at paras. 47-51; Ward v. Canada (Attorney General), [2002] 1 
SCR 569 at para. 46. 
41 Canadian Western Bank, supra at para. 59. 

https://www.canlii.org/en/bc/bcca/doc/1972/1972canlii1016/1972canlii1016.pdf
https://www.canlii.org/en/ca/scc/doc/1973/1973canlii1315/1973canlii1315.html?autocompleteStr=Mark%20Fishing%20Co.%20v.%20United%20Fishermen%20%26%20Allied%20Workers%27%20Union&autocompletePos=2
https://www.canlii.org/en/ca/fca/doc/1975/1975canlii1049/1975canlii1049.pdf
https://www.canlii.org/en/ca/fca/doc/1975/1975canlii1049/1975canlii1049.pdf
https://www.canlii.org/en/nl/nlca/doc/1993/1993canlii7764/1993canlii7764.html?autocompleteStr=104%20Nfld%20%26%20PEIR%20277%20&autocompletePos=1
https://www.canlii.org/en/nl/nlca/doc/1993/1993canlii7764/1993canlii7764.html?autocompleteStr=104%20Nfld%20%26%20PEIR%20277%20&autocompletePos=1
https://advance.lexis.com/search/?pdmfid=1505209&crid=d20eab60-0f10-48f1-baf4-80c9fe745ef7&pdsearchterms=%5B1990%5D+OJ+No+39&pdicsfeatureid=1517129&pdstartin=hlct%3A1%3A11&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=v315k&prid=ced49dca-fdf4-403d-913e-c709b16e3266
https://www.canlii.org/en/on/onca/doc/1960/1960canlii145/1960canlii145.pdf
https://www.canlii.org/en/nl/nlsctd/doc/2006/2006nltd121/2006nltd121.html?resultIndex=1
https://www.canlii.org/en/ns/nsca/doc/2005/2005nsca118/2005nsca118.html?autocompleteStr=2005%20NSCA%20118%20&autocompletePos=1#par33
https://www.canlii.org/en/ns/nsca/doc/2008/2008nsca67/2008nsca67.html?autocompleteStr=2008%20NSCA%2067&autocompletePos=1#par47
https://www.canlii.org/en/ca/scc/doc/2002/2002scc17/2002scc17.html?autocompleteStr=2002%5D%201%20SCR%20569&autocompletePos=1#par46
https://www.canlii.org/en/ca/scc/doc/2007/2007scc22/2007scc22.html?resultIndex=1#par59


14 
 

 
 

35.   Similarly, in this case uniformity in product liability arising from latent defects is 

furthered by the full application of the Civil Code provisions, such that market participants 

within the jurisdiction are subject to uniform standards of behaviour and fair practices, 

whether or not the products are used on land or at sea.  

36. Finally, the fact that the Attorney General of Canada has not intervened, despite being 

served with a Notice of Constitutional Question, is significant. This Court has observed that, 

while not determinative, the Court should be particularly cautious about invalidating a 

provincial law when the federal government does not contest its validity.42 Similar 

consideration should apply where the federal government does not intervene to assert that the 

applicability of provincial law would impair the core of Parliament’s authority under s. 91 of 

the Constitution Act, 1867. 

 The Québec Civil Code provisions do not impair the core of federal power over D.

navigation and shipping 

37. Even if, contrary to Ontario’s submission above, product liability for ship engine parts 

is part of the core of federal jurisdiction over navigation and shipping, this is not sufficient to 

trigger the application of interjurisdictional immunity. It is not enough, as the majority of the 

Court of Appeal did, to determine only whether the matter fell under maritime law. It is 

necessary, post Canadian Western Bank, to go further and determine whether the provincial 

law’s application would impair the core of the federal power over navigation and shipping. 

38. As noted above, previous cases indicating an expansive, exclusively federal approach to 

maritime law matters should now be revisited in light of Canadian Western Bank. Just as 

Ryan Estate revisited the application of interjurisdictional immunity in Ordon Estate, this 

Court should revisit Bow Valley Husky in light of the modern restrained approach to 

interjurisdictional immunity. The provincial law must “impair”, not merely “affect” the core 

of federal authority over navigation and shipping. This requires “an impact that not only 

affects the core federal power, but does so in a way that seriously or significantly trammels 

                                                 
42 Kitkatla Band v. British Columbia (Minister of Small Business, Tourism and Culture), 
[2002] 2 SCR 146 at para. 72; OPSEU v. Ontario (Attorney General), [1987] 2 S.C.R. 2 at 
19-20; R. v. Schneider, [1982] 2 S.C.R. 112 at 138. 

https://www.canlii.org/en/ca/scc/doc/2002/2002scc31/2002scc31.html?autocompleteStr=%5B2002%5D%202%20SCR%20146%20&autocompletePos=1#par72
https://www.canlii.org/en/ca/scc/doc/1987/1987canlii71/1987canlii71.pdf
https://www.canlii.org/en/ca/scc/doc/1982/1982canlii26/1982canlii26.pdf
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the federal power.”43  

39. The extent to which the shift from "affects" to "impairs" in Canadian Western Bank has 

changed the interjurisdictional immunity landscape can be seen in Ryan Estate. In Ordon 

Estate, this Court concluded that interjurisdictional immunity precluded the application of 

provincial laws to civil claims arising from a boating accident. However, Ryan Estate 

revisited that conclusion in light of Canadian Western Bank. In applying the second branch of 

the test for interjurisdictional immunity, this Court concluded that interjurisdictional 

immunity did not preclude the application of provincial laws that merely affected, as opposed 

to impaired, maritime negligence law: 
 
 

… The intrusion of s. 44 [of the Workplace Health, Safety and Compensation Act 
which bars a negligence action in favour of a provincial workplace compensation 
system] is not significant or serious when one considers the breadth of the federal 
power over navigation and shipping, the absence of an impact on the uniformity 
of Canadian maritime law, and the historical application of workers’ 
compensation schemes in the maritime context. For these reasons, s. 44 of 
the WHSCA does not impair the federal power over navigation and shipping. 
Interjurisdictional immunity does not apply here…44  
 
 

40. There have been similar developments in other cases dealing with workplace safety 

insurance schemes. Using the previous “affects” test, this Court held in Alltrans Express Ltd. 

v. British Columbia (Workers' Compensation Board)45 that such a scheme was inapplicable to 

a federal undertaking. However, following Canadian Western Bank, two provincial appellate 

courts have found provincial occupational health and safety statutes to be applicable to 

shipping operations on the basis that they do not “impair” those undertakings. In R. v. Mersey 

Seafoods Ltd (2008), the Nova Scotia Court of Appeal stated: 

 

Provincial occupational health and safety standards may supplement federal 
shipping safety regulation without impairing the core of federal competence over 
navigation and shipping.46   
 

                                                 
43 COPA, supra at para. 45. 
44 Ryan Estate, supra at para. 64. 
45 Alltrans Express Ltd. v. British Columbia (Workers' Compensation Board), [1988] 1 S.C.R. 
897. 
46 Mersey Seafoods Ltd. (NSCA), supra at para. 61. 

https://www.canlii.org/en/ca/scc/doc/2010/2010scc39/2010scc39.html?autocompleteStr=Canadian%20Pilots&autocompletePos=2#par45
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par64
https://www.canlii.org/en/ca/scc/doc/1988/1988canlii83/1988canlii83.pdf
https://www.canlii.org/en/ns/nsca/doc/2008/2008nsca67/2008nsca67.html?autocompleteStr=2008%20NSCA%2067&autocompletePos=1#par61
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While the British Columbia Court of Appeal in Jim Pattison Enterprises (2011) stated: 

 

In this case the impugned provisions are not onerous requirements that could be 
said to "impair" the core competence of federal jurisdiction over navigation and 
shipping.  Rather, they appear to complement the federal regulatory regime in a 
way that will benefit the health and safety of workers employed in a potentially 
hazardous workplace.47  
 

41. Ontario submits that the Québec Civil Code provisions similarly do not impair 

Parliament’s authority to legislate in respect of navigation and shipping. As set out above at 

paragraphs 26 to 36, the effect of the Québec Civil Code is not so significant as to alter the 

uniformity of Canadian maritime law. The application of the Québec Civil Code provisions 

would not prevent or hinder claims relating to, for instance, liability for negligence between 

vessels or those responsible for vessels, or otherwise impact those aspects of navigation and 

shipping that engage national concerns which require uniform regulation across the country, 

regardless of their territorial scope.48 They only apply to determining who is liable for 

defective goods sold in the province. 

42. Just as the ability to control labour relations is not vital, essential or truly necessary with 

respect to employment on fishing vessels, rules governing product liability for ship engine 

parts are not critical or absolutely necessary for Parliament’s authority over navigation and 

shipping. Certainly a boat can be navigated, steered, loaded and unloaded irrespective of 

whether the Civil Code sellers’ liability provisions, as opposed to the common law buyer 

beware principle, apply to a claim for liability arising from failed engine parts. The capacity 

to ship goods, enforce bills of lading or otherwise operate a shipping business is also not 

dependent on the common law buyer beware principle applying rather than the Civil Code’s 

sellers’ liability provisions. Furthermore, there is nothing to suggest that the application of 

common law principles versus the Québec Civil Code to product liability claims for ship 

engine parts would disrupt international norms or conventions. 

 

                                                 
47 Jim Pattison Enterprises v. British Columbia (Workers' Compensation Board) (2011) 329 
DLR (4th) 433 at paras. 131-134. 
48  Ryan Estate, supra at para. 61; Tessier, supra at para. 22. 

https://www.canlii.org/en/bc/bcca/doc/2011/2011bcca35/2011bcca35.html?autocompleteStr=329%20DLR%20(4th)%20433&autocompletePos=1#par131
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par61
https://www.canlii.org/en/ca/scc/doc/2012/2012scc23/2012scc23.html?autocompleteStr=%5B2012%5D%202%20SCR%203%20&autocompletePos=1#par22
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 Paramountcy does not apply E.

43. Ryan Estate makes clear that federal paramountcy applies where there is an 

inconsistency between a valid federal legislative scheme and a valid provincial legislative 

enactment: “The doctrine does not apply to an inconsistency between the common law and a 

valid legislative enactment.”49 In this case, the only applicable federal law is common law, so 

there is no paramountcy issue.  

44. Contrary to the submission at paragraph 107 of the Respondents’ factum, the statutory 

recognition of the continuance of maritime law in ss. 2 and 42 of the Federal Courts Act does 

not render the whole of maritime common law statutory. This proposition cannot be 

reconciled with this Court’s observation in Ryan Estate, concerning claims by the deceased’s 

dependants based on the federal Marine Liability Act. The Court commented that had the 

Ryan brothers survived and therefore sought compensation under federal maritime common 

law,50 the doctrine of federal paramountcy would not have applied to the provincial statutory 

bar on tort claims, because the relevant federal law was common law: 
 

… As discussed earlier, federal paramountcy only applies where there is an 
inconsistency between two valid legislative enactments — one federal and one 
provincial.  It does not apply to an inconsistency between the common law and a 
valid provincial legislative enactment. Accordingly, if the Ryan brothers had 
survived and sought damages in tort, federal paramountcy would not have applied 
to render the statutory bar in s. 44 inoperative. (Emphasis added)51 
  

45. Section 22 of the Federal Courts Act also makes clear that it does not purport to codify 

all of maritime common law as statutory law. Rather, s. 22, sets out a list of maritime subject 

matters over which the Federal Court has jurisdiction, including claims “under or by virtue of 

Canadian maritime law or any other law of Canada”. This provision does not create law but 

references existing common law. Section 22 contains wording similar to s. 23 of the Act, 

which generally confers jurisdiction over bills of exchange and promissory notes, aeronautics 

and works and undertakings connecting a province with any other province or extending 

                                                 
49 Ryan Estate, supra at para. 66. 
50 Marine Liability Act, SC 2001, c. 6. 
51 Ryan Estate, supra at para. 78. 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par66
https://laws-lois.justice.gc.ca/eng/acts/M-0.7/FullText.html
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par78
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beyond the limits of a province. This Court in Windsor (City) held that s. 23 did not itself 

create federal law, but merely conferred jurisdiction where a claim was made under existing 

federal law.52  

46. Finally, the finding that the provincial law was constitutionally operative in Ryan Estate 

was not dependent on any provision in federal legislation that authorized the provincial law, 

as suggested at paragraphs 60 and 108 of the Respondents’ Factum. This Court rather 

concluded that, properly interpreted, the federal legislation’s use of permissive, non-

mandatory language in authorizing a claim by dependents did not conflict with the provincial 

law barring such claims where compensation was received under the workplace safety 

insurance scheme.53 Provincial laws that do not impair the core of federal power or conflict 

with valid federal laws apply of their own force – they do not require federal authorization to 

be applicable.  

 Conclusion F.

47. In conclusion, Ontario submits that the Québec Civil Code provisions governing sellers’ 

liability are both constitutionally applicable and operative. Cases before Canadian Western 

Bank that found provincial laws to be inapplicable on account of maritime law should be 

considered cautiously in light of the modern, restrained approach to interjurisdictional 

immunity. There is no precedent holding that the supply of ship engine parts impairs the core 

of federal jurisdiction over navigation and shipping. In any event, such transactions are 

inherently territorial and their regulation by provincial laws does not affect aspects of 

navigation and shipping that engage national concerns which need to be uniformly regulated, 

such as good seamanship or legal relationships arising out of navigation and shipping 

activities. Finally, federal paramountcy only applies where there is inconsistency between 

federal and provincial legislation. In this case, the federal law is common law, so 

paramountcy does not apply.  

IV. COSTS 

48. Ontario does not seek costs and requests that no costs be awarded against it. 
                                                 

52 Windsor (City) v. Canadian Transit Co, [2016] 2 SCR 617 at para. 52. 
53 Ryan Estate, supra at paras. 75-76. 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc54/2016scc54.html?autocompleteStr=%5B2016%5D%202%20SCR%20617%20&autocompletePos=1#par52
https://www.canlii.org/en/ca/scc/doc/2013/2013scc44/2013scc44.html?autocompleteStr=Ryan%20Estate&autocompletePos=1#par75
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V. REQUEST FOR ORAL ARGUMENT

49. Ontario requests permission to present oral argument at the hearing of the appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 4th DAY OF JANUARY

2019.

//u rh
Sean Hanley A Ranalli

Of counsel for the Intervener,
The Attorney General of Ontario
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