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RESPONDENT’S FACTUM 
 

PART I – OVERVIEW AND FACTS 
 

I. OVERVIEW 

1. In Wire Rope v. BC Marine1, this Court considered a claim for damages based on facts that 

are not materially different than those of the present case. Wire Rope involved a claim for 

damages caused by a defective piece of marine equipment (specifically, a socket in a cable 

used to connect a tug boat with a barge) that failed while in use on the water, causing the 

loss of a barge. At issue was whether the claim was governed by Canadian maritime law 

or British Columbia common law. This Court, unanimously confirming the decision of the 

Federal Court of Appeal below, held that the claim was subject to Canadian maritime law. 

Because Canadian maritime law applied, the Federal Court had jurisdiction to hear the 

claim. Having determined the threshold issues of jurisdiction and applicable law, this Court 

went to adjudicate the claim with reference to sources of maritime law as the Carriage of 

Goods by Water Act, the Hague Rules, Halsbury’s Laws of England and the leading 

admiralty law jurisprudence on due diligence and seaworthiness. Provincial law was not 

applied. 

2. Wire Rope is one of over a dozen cases decided by this Court between 1979 and 2013 about 

the nature and scope of Canadian maritime law.2 These cases, read as a whole, stand for 

the following principles: 

                                            
 
1  Wire Rope Industries of Canada (1966) Ltd. v. BC Marine Shipbuilders Ltd. et al., 

[1981] 1 SCR 363 [Wire Rope]. 
2  Tropwood A.G. et al. v. Sivaco & Nail Co et al., [1979] 2 SCR 157 [Tropwood]; Antares 

Shipping Corporation v. The Ship ‘Capricorn’ et al., [1980] 1 SCR 553 [Antares]; 
Zavarovalna Skupnost, (Insurance Community Triglav Ltd) v. Terrasses Jewellers Inc., 
[1983] 1 SCR 283 [Triglav]; ITO-Int'l Terminal Operators v. Miida Electronics, 
[1986] 1 SCR 752 [ITO]; Ontario (Attorney General) v. Pembina Exploration Canada Ltd, 
[1989] 1 SCR 206 [Pembina]; QNS Paper v. Chartwell Shipping, [1989] 2 SCR 683 [QNS 
Paper]; Whitbread v. Walley, [1990] 3 SCR 1273 [Whitbread]; Monk Corp v. Island 
Fertilizers Ltd, [1991] 1 SCR 779 [Monk]; Porto Seguro Companhia De Seguros Gerais v. 
Belcan SA, [1997] 3 SCR 1278 [Porto Seguro]; Bow Valley Husky (Bermuda) Ltd v. Saint 
John Shipbuilding Ltd, [1997] 3 SCR 1210 [Bow Valley]; Ordon Estate v. Grail, [1998] 
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(a) “Canadian maritime law”, enacted pursuant to sections 2, 22 and 42 of the Federal 

Courts Act, is “a comprehensive body of federal law dealing with all claims in 

respect of maritime and admiralty matters”.3 

(b) The scope of Canadian maritime law is “very extensive”, consistent with a “broad 

reading” of the grant of federal power over navigation and shipping.4 It 

encompasses claims, both in rem and in personam, whose subject-matter is 

“integrally connected to maritime matters”.5 Examples of claims that this Court has 

held to be subject to Canadian maritime law include actions: 

i) “for the enforcement of a concluded contract for the sale of ship by delivery 

and the execution of a bill of sale thereof” (Antares6); 

ii) for the recovery of losses arising from latent defects in machinery installed 

on a ship (Wire Rope) and an oil rig (Bow Valley);  

iii) for the recovery of losses for damages caused to fishing equipment by 

marine installations (Pembina Exploration); 

iv) for cargo damage caused by marine accidents (Porto Seguro);  

v) arising out of the post-discharge theft of cargo from a marine terminal (ITO); 

vi) brought on a contract of maritime insurance (Triglav); 

                                            
 

3 SCR 437 [Ordon Estate]; Holt Cargo Systems Inc. v. ABC Containerline NV (Trustees of), 
2001 SCC 90 [Holt]; Isen v. Simms, 2006 SCC 41 [Isen]; Marine Services International Ltd 
v. Ryan Estate, 2013 SCC 44 [Ryan Estate]. 

3  Ordon Estate, supra note 2, page 489. 
4  Pembina, supra note 2, page 212; Whitbread, supra note 2, page 1299; Monk, supra note 2, 

(L’Heureux-Dubé, dissenting) – pages 813, 814; Ordon Estate, supra note 2, page 489; Ryan 
Estate, supra note 2, para 61. See discussion below, paragraphs 49 et seq. 

5  ITO, supra note 2, page 774; Monk, supra note 2, page 795; Ordon Estate, supra note 2, 
para 73; Bow Valley, supra note 2, para 84; Holt, supra note 2, para 70; Isen, supra note 2, 
para 24. See discussion below, paragraphs 44 et seq. 

6  Antares, supra note 2, page 557. 
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vii) relating to a contract for stevedoring services (QNS Paper); 

viii) claiming balances owing on a contract of sale for goods delivered by ship 

(Monk); and 

ix) for the recovery of damages arising out of injuries and loss of life resulting 

from boating accidents (Whitbread, Ordon Estate and Ryan Estate). 

(c) The Federal Court does not have the constitutional authority to hear claims between 

private parties grounded in provincial law. Consequently, if the Federal Court has 

jurisdiction to hear a claim between private parties pursuant to its maritime 

jurisdiction, that claim must necessarily be governed by Canadian maritime law. 

This is the case even if the claim is heard by a provincial court rather than by the 

Federal Court. The law applies to the claim, not to the court where the claim is 

litigated.7 

(d) Canadian maritime law is uniform across Canada. This uniformity is essential given 

the international nature of navigation and shipping and the need for Canada’s legal 

regime to be harmonised with the rest of the world.8 

(e) Given this uniformity, Canadian maritime law excludes the application of 

provincial legal rules or doctrines that have “have the effect of regulating a core 

issue of maritime law” as it would create a lack of uniformity9. Consequently, in 

                                            
 
7  Antares, supra note 2, pages 558-560; Wire Rope, supra note 1, pages 374-377; Triglav, 

supra note 2, pages 298-302; ITO, supra note 2, pages 766-769; Whitbread, supra note 2, 
pages 1289-1291; QNS Paper, supra note 2, pages 697-698; Pembina, supra note 2; Isen, 
supra note 2, page 360. See discussion below, paragraphs 37 et seq. 

8  ITO, supra note 2, page 799; Ordon Estate, supra note 2, paras 5, 88-89, 92-93; Whitbread, 
supra note 2, pages 1128-1129, 1295; QNS Paper, supra note 2, page 711-712; Bow Valley, 
supra note 2, para 88; Ryan Estate, supra note 2, para 61. See discussion below, 
paragraphs 51 et seq. See also the judgment of Laforest, J. in Canadian National Railway 
Co. v. Norsk Pacific Steamship Co., [1992] 1 SCR, at pages 1131-1132. 

9  Ordon Estate, supra note 2, para 86; In Ordon Estate, this Court explained that the 
inapplicability of provincial legal rules or doctrines that “have the effect of regulating a core 
issue of maritime law” results from interjurisdictional immunity, supra note 2, pages 495-
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claims governed by Canadian maritime law, for example, this Court found that the 

following provincial statutes did not apply: 

i) Newfoundland and Labrador’s Contributory Negligence Act (Bow Valley); 

ii) Ontario’s statutory rules pursuant to the Family Law Act, authorising claims 

by dependents or siblings of an accident victim for wrongful death and/or 

loss of guidance, care and companionship (Ordon Estate); 

iii) Ontario’s Trustee Act, which authorises negligence claims by the executor 

of a deceased in the deceased’s name (Ordon Estate); 

iv) Prince Edward Island’s Sales of Goods Act (Monk); 

v) Civil Code of Québec rules (a) of civil liability and (b) allowing contracts 

to confer rights upon third parties (ITO); and 

vi) Civil Code of Québec rules pertaining to the personal liability of an agent 

acting on behalf of an undisclosed principal (QNS Paper). 

(f) The content and principles of Canadian maritime law are derived from both the 

common and civil law, and can evolve incrementally over time.10 When faced with 

a novel situation, or a situation where economic and commercial realities have 

evolved to make an existing maritime law rule unjust, the Court can consider 

provincial law (whether civil law or common law), as well as the law of other 

countries or international conventions, with a view to determining whether 

Canadian maritime law should be reformed accordingly. If adopted, these evolved 

principles apply uniformly across Canada as part of Canadian maritime law, not 

through the supplemental or incidental application of provincial law. This Court has 

                                            
 

496, although in Ryan Estate, this Court clarified that the doctrine of paramountcy also 
applies, supra note 2, para 49. 

10  QNS Paper, supra note 2, passim; see discussion below para 18. 
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applied these principles to fashion incremental reforms in Canadian maritime law 

to: 

i) allow stevedores to benefit from limitation clauses contained in contracts of 

carriage to which they are not parties (ITO);  

ii) authorize contributory negligence as a partial defence to a negligence claim 

(Bow Valley); 

iii) permit dependents of an accident victim (though not siblings) to claim 

damages for wrongful death and/or loss of guidance, care and 

companionship (Ordon Estate); and 

iv) allow an executor to bring a claim in the deceased’s name (Ordon Estate).  

(g) As explained in detail in Ordon Estate, provincial laws of general application may 

apply to “incidental aspects of a maritime claim that is governed entirely by federal 

maritime law”, but only to the extent that application of the provincial law does not 

have the effect of: 

i) regulating indirectly an issue of maritime law, such as by extending or 

excluding grounds of liability; and 

ii) creating a lack of uniformity in federal maritime law. 

Provincial laws of general application can also apply to a claim governed by federal 

maritime law if federal legislation provides for such application, as was the case in 

Ryan Estate. 

3. Application of these well-established principles are dispositive of this case. As this Court 

held in Wire Rope, there is no question that an action for damages based on the failure of a 

piece of marine equipment designed for, acquired, installed, and actually used in the 

operation of a marine vessel, which then fails and causes catastrophic damage while a 

vessel is navigating on the open water, is “integrally connected to maritime matters” and 

thus governed by Canadian maritime law. Subsections 22(2)(m) and (n) of the Federal 
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Courts Act further confirm that the Federal Court has concurrent jurisdiction over such a 

claim as part of its maritime jurisdiction. There is no reason for this Court to depart from 

decades of settled case law and introduce great uncertainty into the Canadian maritime law 

by deciding this case any differently. 

4. Similarly, it is also well established that in Canadian maritime law, contractual limitation 

of liability clauses, including ones that limit liability for damages related to latent defects, 

constitute valid defences to claims. Limitation clauses are in fact very common in marine 

matters, and are justifiable on a policy level by the fact that in the maritime context, parties 

are typically sophisticated commercial actors who can bargain effectively over what risks 

they wish to take and insure themselves accordingly. The Court found limitation of liability 

clauses to be valid defences to claims governed by Canadian maritime law in both ITO and 

Bow Valley. 

5. As recognised by this Court in ABB11, article 1733 CCQ, which bars a “professional seller” 

from limiting its liability for damage caused by latent defects – regardless of how long it 

may take for the defect to manifest itself – is particular to Quebec and markedly different 

from the applicable principles in common law jurisdictions.12 To allow this provision to 

apply in an action brought in Quebec to a claim governed by Canadian maritime law would 

undermine the uniformity of federal maritime law and trench upon the core of federal 

maritime law in a significant manner. 

6. It follows that the Quebec Court of Appeal (“QCA”) was correct to hold that article 1733 

CCQ does not apply to the Appellants’ claim against the Respondents, and to give judgment 

accordingly. This Appeal should be dismissed. 

II. FACTS 

A. THE UNCONTESTED FACTS 

                                            
 
11  ABB Inc. v. Domtar Inc., 2007 SCC 50 [ABB]. 
12  Ibid, paras 74, 81. 
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7. The Respondents adopt the summary of the facts set out by Justice Mainville in the QCA 

Judgement, adding the following. 

8. The Appellants are the owner of a ship, “Camilla Desgagnés”. The crankshaft and bedplate 

of the ship’s main engine became damaged beyond repair while the vessel was in Pond 

Inlet, Nunavut. These components were an integral part of the Camilla Desgagnés’ 

propulsion system. 

9. The Appellants contacted the Respondents, who sent a technician to Nunavut to assess the 

damage and recommend repair options. The Camilla Desgagnés was then towed to Halifax, 

Nova Scotia. Negotiations ensued between the Appellants and Respondents, which 

concluded with the Appellants ordering a new bedplate, crankshaft and related equipment 

from the Respondents for the price of $1.175 million. 

10. Much of the negotiations between the Appellants and Respondent concerned the scope and 

duration of the warranty that the Respondents would provide. The final agreement between 

the parties included a derogation from the Respondents’ “General Terms & Conditions of 

Spare Parts 2005” that extended the warranty for the equipment period from six months to 

nine months. The contract also provided that the Respondents’ “maximum liability shall 

never exceed fifty-thousand euro”.13 The price agreed by the parties reflected the risks 

respectively assumed by the parties. 

11. The Respondent manufactured the new crankshaft, bedplate, connecting rods and 

equipment at its factory in the Netherlands and shipped them to Halifax, where these 

components were installed by the personnel of the Appellant under the supervision of 

personnel from the Respondent.14 

12. The vessel went back into service after undergoing repairs. Over two years later – long 

                                            
 
13  QCA Judgement paras 59, 64, 68. 
14  QCA Judgement para 70. The Appellants’ assertion in their Factum, Appellant’s Factum 

(hereinafter “AF”), para 26, that the Respondents did not supervise the installation in 

Halifax is incorrect. 
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after the agreed-upon warranty had expired – one of the connecting rods attached to the 

crankshaft failed. This resulted in a catastrophic engine failure and damages of 

$5,661,830.33.15 

13. The failure was caused by “an insufficient tightening of the big end stud of the connecting 

rod of unit 5L”.16 It was disputed at trial whether this insufficient tightening existed at the 

time of the sale of the crankshaft and bedplate (which would have been attributable to the 

Respondents) or arose subsequently during routine maintenance (which would have been 

attributable to the Appellants). The trial judge, hearing expert evidence on this issue, 

concluded that the improper tightening existed at the time of the sale. Justice Mainville 

deferred to the trial judge’s determination of this factual issue, which in the end was not 

relevant to his disposition of the case, although he noted that “there is much evidence to 

the contrary” and that he “would not necessarily have come to the same factual 

conclusion”.17 

14. The Appellants repudiated their agreement limiting both the warranty period and the 

maximum amount of the Respondents’ liability and sued the Respondents for the full 

damage of $5,661,830.33, an amount over 70 times greater than the “maximum” amount 

to which they had agreed, and almost five times greater than the amount it paid Respondents 

for the equipment in the first place. 

15. To justify this repudiation, the Appellants claimed that their purchase of the crankshaft and 

bedplate was subject to Quebec civil law. As such article 1733 CCQ applied and the 

Respondents were barred from relying on the warranty and limitation of liability provisions 

which had been heavily negotiated by the parties. 

B. IMPLICATION OF QUEBEC LAW 

16. The Appellants claim that "The General Terms and Conditions specified that the laws in 

                                            
 
15  QSC Judgement paras 5, 8. 
16  QSC Judgement para 9. 
17  QCA Judgement paras 125-126. 



- 9 - 
 

Respondent’s Factum  Overview and Facts 
   
 

force at the registered office of the supplier apply—in this case, the province of Quebec.”18  

17. This is a significant distortion of the facts and is not supported by the judgments in the 

Courts below. 

18. There are two Respondents in this case – Wärstilä Nederland BV and Wärtsilä Canada Inc. 

– whom the Courts below referred to collectively as “Wartsila”. Either or both of these 

entities arguably constitute a “supplier” as defined in the General Terms and Conditions 

Spare Parts (2005), which encompasses “any authorized company, distributor/agent or 

service station of the Wärstilä Group”. 

19. The judgments below do not mention the location of the registered offices of either 

Respondent. However, it bears noting that: 

(a) as appears in Exhibit D-7 (Respondents’ Record (hereinafter “RR”), pages 1ff) 

(which are invoice service orders issued by Wärtsilä Canada Inc.) Wärtsilä Canada 

Inc.’s head office is located in Richmond, British Columbia, though it also has 

places of business in Halifax, Montreal, Vancouver, Victoria and St John’s; and 

(b) as appears in Exhibit D-57 (RR, pages 7ff) (which is a technical bulletin issued by 

Wärstilä Nederland BV), Wärstilä Nederland BV’s head office is located in Zwolle, 

the Netherlands. 

20. It therefore follows that the General Terms and Conditions Spare Parts (2005) do not 

specify, expressly or by implication, that the laws of “the province of Quebec” apply. 

Indeed, if the General Terms and Conditions Spare Parts (2005) are to be interpreted as 

requiring the application of the law of one of Canada’s provinces, a stronger case could be 

made for the law of British Columbia, which is the location of Wärtsilä Canada Inc.’s head 

office, or else the law of Nova Scotia, where Wärtsilä Canada Inc. also has a place of 

business and where the crankshaft, bedplate and connecting rods were delivered and 

installed. 

                                            
 
18  The Appellants’ footnote to Exhibit D-1, AF, paras 28 and 140. 

pguerin
Texte souligné 

pguerin
Texte souligné 
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21. The trial judge devoted but one sentence to the issue of why the CCQ should constitute the 

applicable law to the contract between the Appellant and Respondents. In that regard, she 

held that “the contract for the sale of the engine and of the bedplate was formed in 

Montreal” (para 32). However, under the private international law provisions of the CCQ, 

the place of formation of a contract does not determine its governing law. Rather, articles 

3112 and 3113 CCQ specify that, unless the contract itself provides otherwise, the 

governing law of a contract is presumed to be the law of the country where the party 

performing the prestation has its residence or establishment. In the specific case of a 

contract of sale, article 3114 CCQ provides the governing law is presumed, with certain 

exceptions, to be that of the residence or establishment of the seller. Moreover, article 3128 

CCQ provides that “the liability of a manufacturer of a movable, whatever the source 

thereof, is governed, at the choice of the victim, (1) by the law of the country where the 

manufacturer has his establishment […] or (2) by the law of the country where the movable 

was acquired. 

22. The fact that the laws of many jurisdictions are potentially implicated in the Appellants’ 

claim is typical of maritime disputes. This is precisely why the Constitution has granted 

the federal Parliament exclusive jurisdiction over navigation and shipping and why this 

Court has repeatedly upheld the uniform nature of Canadian maritime law applicable to all 

disputes relating to maritime matters.19 

23. Finally, even if it assumed that the “the laws in force at the registered office of the supplier” 

in this case refer to “the laws in force in Quebec”, this is hardly dispositive of whether 

article 1733 CCQ, to the exclusion of Canadian maritime law, applies. Quebec is part of 

                                            
 
19  It bears note that, as discussed below, federal maritime law, as a body of uniform substantive 

law, existed prior to its first enactment by Parliament in the Admiralty Act, 1891. Prior to 

this time, the Vice-Admiralty Courts applied maritime law in Canada without formal 

sanction by Parliament. 
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Canada and thus federal law, including Canadian maritime law, is just as much “in force” 

in Quebec as is the CCQ.20 

---------- 

PART II – THE RESPONDENTS’ POSITION ON THE ISSUES RAISED 
 

24. Concerning the issues raised by the Appellant, the Respondents position is as follows: 

(a) Issue 

Is the adjudication of a claim by a buyer for damages arising from a latent defect 

pursuant to a contract of sale of a marine engine or equipment supplied to a ship 

governed by Canadian maritime law or does it fall within Provincial jurisdiction? 

Respondents’ Position 

As this Court held in Wire Rope and Bow Valley, a claim of this nature is governed 

by Canadian maritime law. Provincial law may only affect incidental aspects of 

such a claim in a manner consistent with this Court’s holdings in Ordon Estate and 

Ryan Estate. 

(b) Issue 

In what circumstances (and by what criteria) should the choice as to whether federal 

or provincial laws apply be made? 

                                            
 
20  ITO, supra note 2, p 777 (“Federal law is not foreign law vis-à-vis the law of a province since 

it is an integral part of the law of each province and territory.”); Bow Valley para 87 

(McLachlin CJ, dissenting in part) (“The difficulty with this submission is that assuming 

Newfoundland law to apply, Newfoundland law includes federal law and the principle that 

Canadian maritime law applies to maritime matters […]”) 
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Respondents’ Position 

As this Court has repeatedly held, a claim which is “integrally connected with 

maritime matters” is governed by Canadian maritime law. Moreover, a claim over 

which the Federal Court has concurrent jurisdiction under section 22 of the Federal 

Courts Act is necessarily governed by Canadian maritime law. To determine 

whether a claim is governed by maritime law, the starting point for the analysis is 

thus to determine whether the claim could be heard (or could have been heard) by 

the Federal Court. If there is no clear, recognised answer to that question, it becomes 

necessary to determine whether the subject-matter under consideration is 

“integrally connected with maritime matters”. 

(c) Issue 

In characterising the true nature of the matters in dispute to determine whether the 

subject-matter under consideration is “integrally connected with maritime matters”, 

should the analysis focus on the activity which gave rise to the breach of contract 

of sale, (i.e., the manufacturer’s negligence) or does it focus on whether the object 

of the activity (i.e. goods to equip a ship) appear in a federal statute? 

Respondents’ Position 

The fact that a claim is unambiguously included in subsection 22(2) of the Federal 

Courts Act as one which the Federal Court can hear as part of its maritime 

jurisdiction creates, at a minimum, a very strong presumption that the claim is 

governed by Canadian maritime law. If a claim is not described by subsection 22(2), 

it becomes necessary to consider the activity which has given rise to the claim. 

(d) Issue 

Can provincial law nevertheless apply incidentally? Are articles 1729 and 1733 

CCQ constitutionally inoperative […] by reason of the doctrine of federal 

paramountcy? 
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Respondents’ Position 

As this Court held in Ordon Estate and Ryan Estate, provincial law can apply 

incidentally to a claim governed by Canadian maritime law if (a) a federal statute 

itself provides for such application of provincial law (as occurred in Ryan Estate), 

or else (b) if the application of the provincial law does not directly impact upon a 

core aspect of Canadian maritime law and does not impair the uniformity of 

Canadian maritime law (as held in Ordon Estate).  

As this Court found in Bow Valley with regard to contributory negligence, 

provincial laws that bar defences to claims intrude upon the core of Canadian 

maritime law. The application of articles 1729 and 1733 CCQ to a claim governed 

by Canadian maritime law would undermine the uniformity in Canadian maritime 

law, which would in turn frustrate Parliament’s purpose in establishing Canadian 

maritime law in the first place. There is thus an operational conflict between 

sections 2, 22 and 42 of the Federal Courts Act, on the one hand, and articles 1729 

and 1733 CCQ on the other. Consequently, the doctrine of federal paramountcy 

renders articles 1729 and 1733 CCQ inoperative to a claim governed by Canadian 

maritime law. 

(e) Issue 

Are articles 1729 and 1733 CCQ constitutionally inapplicable […] by reason of the 

doctrine of interjurisdictional immunity? 

Respondents’ Position 

By purporting to bar a defence recognised by Canadian maritime law, articles 1729 

and 1733 trench upon federal jurisdiction over navigation and shipping in a manner 

that negates the uniformity of Canadian maritime law. The application of this 

Court’s judgments in Ordon Estate and Ryan Estate confirms that the doctrine of 

interjurisdictional immunity applies and renders articles 1729 and 1733 

constitutionally inapplicable. 

----------
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PART III – STATEMENT OF ARGUMENT 
 

I. The Source and Scope of Canadian Maritime Law 

A. OVERVIEW: LEADING CASES 

25. In 1998, in Ordon Estate, this Court reviewed in detail the sources and scope of Canadian 

maritime law and its own extensive body of case law on the subject. Ordon Estate is 

particularly relevant to this appeal in that it also sets out a framework for determining the 

circumstances when “the provisions of a provincial statute may function to determine legal 

issues which arise incidentally” in a claim governed by Canadian maritime law. 

26. The general framework established in Ordon Estate was endorsed and further developed 

by this Court in the subsequent cases of Holt (2001), Isen (2006) and Ryan (2013). 

B. THE STATUTORY BASIS OF CANADIAN MARITIME LAW 

27. Canadian maritime law is a “comprehensive” body of substantive federal law that “deal[s] 

with all claims in respect of maritime and admiralty matters”.21 

28. At the time of Confederation and immediately following, Canadian maritime law was 

administered by Vice-Admiralty Courts. The judges of this Court were appointed by 

London. They applied English admiralty law, even in Quebec.22 

29. In 1890, the United Kingdom enacted the Colonial Courts of Admiralty Act, 1890 (UK)23, 

which enabled Canada (and other “British possessions”) to constitute its own admiralty 

courts with jurisdiction “over the like places, persons, matters, and things, as the Admiralty 

                                            
 
21  Ordon Estate, supra note 2, para 71. 
22  For discussion of this history, see Inverness Railway & Coal Co v. Jones (1908), 40 SCR 45 

at pages 55-56 (Girouard J, dissenting); The Queen v. Vickers Ltd (1977), 77 DLR (3d) 241 
(FCTD), [Vickers (FCTD)] at page 245 (rev’d, see [1980] 1 FC 366 (CA) [Vickers (FCA)]; 
Arthur J. Stone, “Canada’s Admiralty Court in the Twentieth Century” (2002) 47 McGill LJ 
511 at pages 513 et seq [Stone]. 

23  Colonial Courts of Admiralty Act, 1890 (UK), 53 & 54 Vict, c 27. 
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jurisdiction of the High Court in England”.24 These courts, once constituted, could 

“exercise such jurisdiction in like manner and to as full an extent as the High Court in 

England” [emphasis added]. 

30. The following year, Parliament enacted the Admiralty Act, 189125, sections 3 and 4 of 

which constituted the Exchequer Court of Canada as a Colonial Court of Admiralty with 

all the jurisdiction, powers and authority conferred by the Colonial Courts of Admiralty 

Act, 1890. The statute also provided that: 

[4] […] all persons shall […] have all rights and remedies in all matters, 
(including cases of contract and tort and proceedings in rem and in 
personam), arising out of or connected with navigation, shipping, trade 
or commerce, which may be had or enforced in any Colonial Court of 
Admiralty under “The Colonial Courts of Admiralty Act, 1890. 
[Emphasis added] 

31. As this Court explained in Tropwood, this provision had the effect of enacting the law as 

practiced by the High Court in England in its admiralty jurisdiction as federal law in 

Canada. This “English maritime law” is not the same as English common law. English 

maritime law and English common law co-existed in England even though they were both 

applied by the High Court following the fusion of the English courts in 1875.26 

32. The Statute of Westminster, 1931 removed the jurisdictional limits set by the Colonial 

Courts of Admiralty Act, 1890, leaving Parliament free to expand the admiralty jurisdiction 

of the Exchequer Court, as it did significantly with the passage of the Admiralty Act, 1934.27 

However although the Admiralty Act, 1934, expanded the scope of the Exchequer Court’s 

                                            
 
24  As Stone documents, Canada in fact established the “Maritime Court of Ontario”, with the 

same jurisdiction of the Vice-Admiralty Courts, prior to the passage of the Colonial Courts 

of Admiralty Act, 1890, Stone, supra note 22 at 517 et seq. 
25  Admiralty Act, 1891, SC 1891, c 29, Respondents’ Book of Authorities (hereinafter 

“RBOA”), Tab 1. 
26  Stone, supra note 22 at pages 527-528; see also National Gypsum Co v. Northern Sales Ltd, 

[1964] SCR 144 at paras 152-153 (Cartwright J, dissenting). 
27  Admiralty Act, 1934, SC 1934, c 31. 
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admiralty jurisdiction28, it continued to provide that that jurisdiction shall be exercised “in 

like manner” as the High Court of Justice in England in its Admiralty Jurisdiction (s 18(1)). 

33. As this Court confirmed in Tropwood, the “body of admiralty law” enacted at section 4 of 

the Admiralty Act, 1891, and continued into subsection 18(1) of the Admiralty Act, 1934, 

appears today at sections 2 and 42 of the Federal Courts Act: 

C. THE CONTENT OF CANADIAN MARITIME LAW 

34. Canadian maritime law regulates claims in marine matters, whether based in contract and 

tort, in rem or in personam. Moreover – and particularly relevant to this case – it also 

regulates defences to liability claims, including applicable limitation periods (Ordon 

Estate), contributory negligence (Bow Valley), or the enforceability of contractual clauses 

that operate to limit liability (at issue in ITO). Such matters lie at the core of Canadian 

maritime law. 

35. In addition to rules enacted in federal statutes such as the Canada Shipping Act, 2001, SC 

2001, c 26 and the Marine Liability Act, SC 2001, c 6, many principles and rules of 

Canadian maritime law have been established by the case law of the courts with admiralty 

jurisdiction, whether in Canada or (previously) the United Kingdom. This Court has 

repeatedly held the judge-made rules of Canadian maritime law constitute federal law, not 

the incidental application of provincial common law.29 Indeed, as discussed below, this 

Court has rendered a number of decisions over the years reforming the rules of judge-made 

Canadian maritime law, including in ITO, Bow Valley and Ordon Estate. Once these 

reforms have been made, they have applied uniformly across Canada. 

36. This Court has also repeatedly recognised that Canadian maritime law draws its content 

from both common law and civilian sources, as well as international treaties and other 

                                            
 
28  QNS Paper, supra note 2, pp 711-712. 
29  ITO, supra note 2, p 782; Ordon Estate, supra note 2, para 71. See also QNS Paper, supra 

note 2, pp 711-712. 



- 17 - 
 

Respondent’s Factum  Statement of Argument 
   
 

sources of maritime law. It is not, as the Appellants’ suggest (AF, para 75), simply a 

variety of the common law.30 

D. THE SCOPE OF CANADIAN MARITIME LAW 

i. Subsection 22(2) of the Federal Courts Act 

37. Subsection 22(1) of the Federal Courts Act provides that “the Federal Court has 

“concurrent original jurisdiction, between subject and subject as well as otherwise, in all 

cases in which a claim for relief is made or a remedy is sought under or by virtue of 

Canadian maritime law”. Subsection 22(2), entitled “Maritime Jurisdiction”, enumerates, 

“for greater certainty” eighteen species of “claims” over which the Federal Court has 

jurisdiction. 

38. As this Court held in Tropwood and reiterated in Antares (pages 558-560), Wire Rope 

(pages 374-377), Triglav (pages 298-302), ITO (pages 766-769), Whitbread (pages 1289-

1291) and Isen (page 360) a claim over which the Federal Court has concurrent jurisdiction 

pursuant to section 22 of the Federal Courts Act is necessarily subject to Canadian 

maritime law. Otherwise the conferral of jurisdiction upon the Federal Court would be 

unconstitutional.31 

39. This Court has also repeatedly held that a claim that could be litigated in Federal Court, but 

is instead litigated in a provincial superior court or in an inferior court, is still governed by 

Canadian maritime law (QNS Paper, pages 697-698; Pembina, pages 215, 218, 220). 

40. As mentioned above, Wire Rope, like this case, involved an action for damages based on 

the failure of equipment supplied to a ship. This Court noted that claims of this nature fall 

                                            
 
30  See, for example, the opinions of Justices McLachlin (writing for herself and Justice Lamer), 

Justice Laforest (writing for himself and for Justices Sopinka, Wilson and Cory) and Justice 

L’Heureux-Dubé in QNS at pages 691-692, 695-697 and 726-727. 
31  See Wire Rope, supra note 1, at page 375. 



- 18 - 
 

Respondent’s Factum  Statement of Argument 
   
 

within the ambit subsections 22(2)(m) and (n) of the Federal Courts Act and are governed 

by Canadian maritime law: 

Section 22(1) gives a general statement of jurisdiction, and s. 22(2)(m) 
and (n) reproduced hereunder are apt to cover the claims in question 
here and in part are a restatement of the jurisdiction of the British 
Admiralty Courts contained in s. 6 of the 1840 Statute cited above: 

(m) any claim in respect of goods, materials or services 
wherever supplied to a ship for her operation or 
maintenance including, without restricting the generality of 
the foregoing, claims in respect of stevedoring and 
lighterage; 

(n) any claim arising out of a contract relating to the 
construction, repair or equipping of a ship; 

I am therefore of the view that the claims made against Wire Rope come 
within Canadian maritime law as defined in the Federal Court Act. 
There can be no doubt in my mind that the substantive law relating to 
these claims falls within federal legislative competence under s. 91.10 
of the British North America Act, being in relation to navigation and 
shipping. There is therefore law of Canada relating to the issues arising 
in this case upon which the jurisdiction of the Federal Court may 
operate. (pages 378-379) [emphasis added] 

41. As noted in this passage from Wire Rope, Parliament has enacted sections 2, 22 and 42 of 

the Federal Courts Act pursuant to its constitutional jurisdiction over navigation and 

shipping. The constitutionality of these provisions has been repeatedly upheld and is not in 

issue in this case.32 

42. In ITO, this Court mooted the theoretical possibility that a claim may be described in 

subsection 22(2) but not governed by Canadian maritime law, in which case the Federal 

Court would not have jurisdiction to hear the claim notwithstanding an unambiguous grant 

of jurisdiction by Parliament. This Court subsequently expressed doubt about this 

proposition in QNS Paper (pages 698, 712) and Whitbread (page 1290). Whatever may be 

                                            
 
32  See Triglav, supra note 2, upholding paragraph 22(2)(r); Pembina, supra note 2, page 213 

(“It is also not contested, indeed there can be no doubt, that the Federal Parliament has power 
to enact s. 22”.) 
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the case in theory, as a practical matter, this Court has consistently found claims described 

by subsection 22(2) to be governed by Canadian maritime law. Examples include 

Tropwood (based on paragraphs 22(2)(e), (h) and (i)); Antares (paragraph 22(2)(a)), Wire 

Rope (paragraphs 22(2)(m) and (n)), QNS Paper (paragraph 22(2)(m)) and Triglav 

(subsection 22(2)(r)). This is hardly a surprising result, given that the list of claims referred 

to in subsection 22(2) aimed to codify the jurisdiction of the British Admiralty courts from 

which Canadian maritime law is derived.33 

43. Finally, claims not described in subsection 22(2) may still be governed by Canadian 

maritime law. Examples of such cases heard and decided by this Court are ITO and Monk 

(where, in both cases, Canadian maritime was found to apply).34 As explained in ITO, 

Canadian maritime law, as defined in section 2 of the Federal Court Act, has essentially 

two prongs: the first prong is “all English maritime law as it existed in 1891, as 

administered by the High Court on its Admiralty side” (page 769); the second prong, which 

is broader and susceptible to evolution over time, deals with subject-matter “so integrally 

connected to maritime matters as to be legitimate Canadian maritime law within federal 

legislative competence” (page 774). A claim that falls under either one of those prongs is 

governed by Canadian maritime law even if it is not described in subsection 22(2). 

ii. “Integrally Related” versus “Practically Necessary” 

44. To determine whether a claim constitutes a maritime matter, this Court has repeatedly 

followed the test, articulated in ITO, of whether “the subject matter under consideration in 

the particular case is so integrally connected to maritime matters as to be legitimate 

                                            
 
33  Wire Rope, supra note 1, pages 377-378; Whitbread, supra note 2, page 1290; QNS Paper, 

supra note 2, page 712. 
34  In ITO, the Court held that the claims at issue were not described by ss 22(2)(h) or (i). (page 

772). In Monk, there was an alternative argument about whether the claim at issue was 

potentially described by paragraph 22(2)(i) of the Federal Courts Act that this Court did not, 

in the end, have to resolve (page 801). 
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Canadian maritime law within federal legislative competence” (Monk page 795; Ordon 

Estate para 73; Bow Valley para 84; Holt para 70).35 

45. Monk involved a contractual claim regarding a contract for the sale of fertiliser which was 

delivered by ship. At issue was whether the Federal Court had jurisdiction to hear the case, 

which involved a determination of whether the claims were subject to Canadian maritime 

law. Much of the debate before this Court focused on whether the contract should be 

characterised as a contract of sale as opposed to a contract of carriage. This Court did not, 

however, decide the case on that basis. Instead, it held that “[w]hat is important for purpose 

of maritime law jurisdiction is that the claim be integrally connected with maritime 

matters” (page 800), which required consideration of the “connecting factors” between the 

claim and maritime law (page 795 et seq). Applying this approach, the Court found that 

Canadian maritime law applied since “the underlying activity to which the claims of Monk 

relate was the discharge of cargo”, and the discharge of cargo “is properly a maritime 

matter” (page 799). In reaching this conclusion, this Court reiterated that the terms 

“maritime” and “shipping” “should be interpreted within the modern context of commerce 

and shipping” and should “be capable adjusting to evolving circumstances unencumbered 

by rigid doctrinal categorization and historical straightjackets” (pages 800-801). 

46. In Isen, this Court reiterated the “integrally connected” test as follows: 

a court must look at the allegedly negligent acts and determine whether 
that activity is integrally connected to the act of navigating the pleasure 
craft on Canadian waterways such that it is practically necessary for 
Parliament to have jurisdiction over the matter (para 24) 

                                            
 
35  It bears repetition that in ITO, this test was articulated only for the second prong of Canadian 

maritime law as defined in the Federal Courts Act. However, in subsequent cases, this Court 

came to adopt it as the test for Canadian maritime law generally, without distinguishing the 

two prongs. It might be presumed that this Court understood the “integrally connected” test 

to be sufficiently broad to encompass the first prong. 
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47. The Appellants repeatedly point to this added language in Isen and suggest that every 

putative maritime claim must be scrutinised so as to determine whether federal jurisdiction 

over it is “necessary”. This is not what Isen held. When the Court commented about it being 

“practically necessary for Parliament to have jurisdiction”, it was discussing the Whitbread 

decision, where such “necessity” justified the extension of Canadian maritime law from his 

historical moorings.36 

48. The “practical necessity” gloss that this Court added upon the “integrally related” test in 

Isen clarifies when Canadian maritime law may be extended from its historical scope to 

novel situations. It does not constitute a litmus test to screen out claims that are obviously 

integrally related to maritime matters. 

iii. Canadian Maritime Law is Broad in Scope 

49. This Court has repeatedly held that the federal jurisdiction over “navigation and shipping”, 

and thus the scope of Canadian maritime law, is to be “broadly” or “expansively” 

construed, as explained in this Court’s unanimous decision in Pembina.37 

50. Given the wide breadth of Canadian maritime law, it is not surprising that in virtually every 

case since Tropwood where this Court has been asked to determine whether a claim is 

subject to Canadian maritime law, it has answered in the affirmative, including Tropwood, 

Antares, Wire Rope, Triglav, ITO, QNS Paper, Bow Valley, Ordon Estate, Ryan. The one 

exception is Isen, a case concerning an accident involving a snapped bungee cord used to 

secure a boat on land to a trailer for road transport, facts not remotely comparable to those 

of this case. 

                                            
 
36  Isen, supra note 2, paragraphs 22-23. 
37  At page 212. See also Whitbread, supra note 2, page 1293 (“as it has often been stated, 

Parliament’s jurisdiction under s. 91(10) is to be broadly interpreted”); Monk, supra note 2, 

pages 813-814 (L’Heureux-Dubé, dissenting) (“That Federal Court jurisdiction over 

maritime law has nevertheless been interpreted broadly is a matter often remarked upon in 

the academic literature”). 
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E. THE UNIFORMITY OF CANADIAN MARITIME LAW 

i. General Principles 

51. This Court has consistently recognised that Canadian maritime law applies in uniform 

fashion across Canada. This is a fundamental feature of Canadian maritime law that reflects 

the fact that ships often travel between jurisdictions, making the application of a multiple 

of complex and sophisticated legal systems challenging and potentially arbitrary.38 Ordon 

Estate explained how uniformity is, in fact, the “raison d’être” of Canadian maritime law: 

88 Before concluding on the articulation of this four-step test and 
moving on to apply the test to the provincial statutes at issue in this 
case, we feel that it is appropriate to comment briefly upon one of the 
reasons, peculiar to maritime law, why provincial statutes which would 
have the effect of altering, in this case, federal maritime negligence law 
cannot be interpreted as being applicable in the maritime context. The 
attribution to Parliament of exclusive legislative jurisdiction over 
navigation and shipping stems in large part, in our view, from the 
national and international dimensions of maritime law, and the 
corresponding requirement for uniformity in maritime law principles. 
If matters of maritime law were regulated by the various provincial 
legislatures, this would drastically confuse the day-to-day reality of 
navigation and shipping in Canadian waters, and would make it 
impossible for Canada as a country to abide by its international treaty 
obligations relating to maritime matters. 

[…] 

                                            
 
38  See also ITO, page 799 (“I am also of the opinion that Canadian maritime law is uniform 

throughout Canada, a view also expressed by Le Dain J. in the Court of Appeal who applied 

the common law principles of bailment to resolve Miida’s claim against ITO. Canadian 

maritime law is that body of law defined in s. 2 of the Federal Court Act. That law was the 

maritime law of England as it has been incorporated into Canadian law and it is not the law 

of any province of Canada”); Ordon Estate, supra note 2, paras 71, 88, 92-93; Bow Valley, 

supra note 2, paras 88-89; Whitbread, supra note 2, page 1294; Holt, supra note 2, para 25; 

Isen, supra note 2, para 23; Ryan Estate, supra note 2, para 61. 



- 23 - 
 

Respondent’s Factum  Statement of Argument 
   
 

92 Moreover, unlike most other areas of exclusive federal jurisdiction, 
maritime law has historically been a specialized area of law, adjudicated 
within separate courts through the application of principles and rules of 
law which do not derive solely from traditional common law and 
statutory sources. The multiplicity of legal sources, including 
international sources, which nourish Canadian maritime law render it a 
body of law in which uniformity is especially appropriate. The 
interference of provincial statutes with core areas of Canadian maritime 
law, such as the law of maritime negligence, would interfere with its 
historical roots and with its appropriately unique character. 

93 The conclusion which we draw from the above comments is that 
much of the raison d’être of the assignment to Parliament of exclusive 
jurisdiction over maritime matters is to ensure that Canadian maritime 
law in relation to core issues of fundamental international and 
interprovincial concern is uniform. This raison d’être, although not 
unique to the federal power over navigation and shipping (in the sense 
that other heads of power were assigned to the federal legislature out of 
concern for uniformity), is uniquely important under s. 91(10) because 
of the intrinsically multi-jurisdictional nature of maritime matters, 
particularly claims against vessels or those responsible for their 
operation. This concern for uniformity is one reason, among others, 
why the application of provincial statutes of general application to a 
maritime negligence claim cannot be permitted. [our emphasis] 

52. Because of this uniformity, when a claim is subject to Canadian maritime law, rules of 

provincial law that impact upon the core characteristics of the claim – including both 

remedies as well as defences – do not apply. Provincial limitation periods, for example, do 

not apply to claims governed by Canadian maritime law (Ordon Estate). Nor do provincial 

statutes (or, in Quebec, provisions of the CCQ) that (i) extend the range of parties eligible 

to bring a claim in relation to a marine accident (the issue in Ordon Estate), (ii) remove 

defences against tort claims (the issue in Bow Valley and also discussed in Ordon), (iii) 

extend the scope of liability for a contractual claim to additional defendants (the issue in 

QNS Paper) or (iv) limit or extend the reach of limitation of liability clauses (the issue in 

ITO). 

ii. The Incidental Application of Provincial Law 

53. In Ordon Estate, this Court recognised that provincial laws of general application can apply 

to “incidental aspects of a maritime claim that is governed entirely by federal maritime 
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law”. The Court set out the following four-part test to decide whether a party seeks to apply 

a provincial statute of general application to a claim governed by Canadian maritime law: 

i) characterising the matter at issue to decide whether it concerns maritime and 

admiralty matters; 

ii) if it does, determining whether Canadian maritime law contains a 

counterpart rule to the provincial rule sought to be relied upon; 

iii) if there is no such counterpart rule, considering whether the non-statutory 

maritime law rules should be reformed or adapted to provide a solution to 

the dispute; and 

iv) if the matter cannot be resolved through step 1 to 3, analyzing whether the 

provincial statute of general application is constitutionally applicable to the 

maritime dispute.39 

54. The first prong of this test consists of confirming that the claim is subject to Canadian 

maritime law in the first place. If the claim is not subject to Canadian maritime law, then 

any relevant provincial law of general application will of course apply. 

55. The second and third prongs relate to the content of Canadian maritime law, and assess 

whether a “counterpart rule to the provincial rule sought to be relied upon” exists or should 

exist. Historically, reforming Canadian maritime law to incorporate doctrines from 

provincial law, and then having those reforms apply uniformly in all jurisdictions, has been 

the Court’s preferred method for dealing with situations where provincial law has evolved 

faster than Canadian maritime law. This is what occurred in Bow Valley and in Ordon 

Estate. 

56. The final prong focuses on whether, if it is determined that Canadian maritime law should 

not be reformed to incorporate the content of a rule of provincial law, provincial law can 

                                            
 
39  Ordon Estate, supra note 2, paras 72-95. 
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still “affect” the resolution of a claim under Canadian maritime law. To make this 

determination, the “principal question” is “whether the provincial statute trenches, either 

in its entirety or in its application to specific factual contexts, upon a head of exclusive 

federal power”.40 

57. Concerning the core content of Canadian maritime law, this Court explained that: 

The determination of the standard, elements, and terms of liability for 
negligence between vessels or those responsible for vessels has long 
been an essential aspect of maritime law, and the assignment of 
exclusive federal jurisdiction over navigation and shipping was 
undoubtedly intended to preclude provincial jurisdiction over maritime 
negligence law, among other maritime matters” (para 84) 

58. Although these observations apply specifically to maritime negligence claims, the Court 

went to clarify that the same principles are “very likely applicable” in other maritime law 

contexts (para 86). 

iii. Ryan Estate 

59. In Ryan Estate, this Court upheld a provision in Newfoundland and Labrador’s Workplace, 

Health, Safety and Compensation Act that extinguished a right governed by Canadian 

maritime law, namely, the right to sue for damages arising out of a marine accident for 

which compensation is available under a provincial worker compensation regime. 

60. In coming to this conclusion, the Court held that subsection 6(2) of the federal Marine 

Liability Act, properly construed, authorises provinces to bar recovery for maritime tort 

claims through their worker compensation schemes. Consequently, inasmuch as the federal 

legislation specifically contemplated the incidental application of provincial worker 

compensation regimes, the doctrine of paramountcy did not apply (paras 70-84). 

61. The Court also considered whether, notwithstanding the opening conferred by Parliament, 

the doctrine of interjurisdictional immunity constituted a bar to the application of 

                                            
 
40  Ordon Estate, supra note 2, para 85. 
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Newfoundland and Labrador’s legislation. In undertaking this analysis, this Court had no 

difficulty holding that the provincial legislation “trenche[d] on the core of the federal power 

over navigation and shipping” because it had the effect of “altering the range of claimants 

who may make use of this statutory maritime negligence action” (para 59). However, the 

Court went on to conclude that the intrusion was not sufficiently “significant” to justify 

application of the interjurisdictional immunity doctrine. In coming to this conclusion, this 

Court relied in particular on the facts that: 

(a) allowing Newfoundland and Labrador’s worker’s compensation legislation to 

extinguish the right of action created by Canadian maritime law would not impact 

the uniformity of Canadian maritime law; and that 

(b) workers compensation schemes have been applied to the maritime context for 

nearly a century (paras 62-64) 

II. Limitation of Liability Clauses in Canadian Maritime Law 

62. This Court upheld the validity of limitation of liability clauses in Canadian maritime law 

in ITO, which concerned a type of contractual limitation known as a “Himalaya” clause. 

At issue was whether stevedores could invoke such a clause in defence to a claim for 

negligence. 

63. The dispute in ITO arose in Quebec. However, this Court rejected the argument that the 

dispute could be resolved with reference to the Civil Code of Québec provisions concerning 

civil liability and stipulations pour autrui, since the application of provincial law would 

undermine the uniformity of Canadian maritime law.41 

64. Instead, this Court chose to reform Canadian maritime law by recognizing the validity of 

Himalaya clauses. In coming to this conclusion, this Court noted that recognising Himalaya 

clauses was consistent with international trends in maritime law as well as with the broader 

principle that in maritime matters, parties to a contract tend to be sophistical commercial 

                                            
 
41  See pages 781-782. 
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parties who can make their own assessments of the risks they wish to undertake and arrange 

for insurance accordingly.42 

65. This Court came to a similar conclusion in Bow Valley, the facts of which parallel those of 

the present instance. Bow Valley was a product liability claim related to equipment installed 

on an oil rig (specifically the heat-tracing system). The heat-tracing system was unsuited 

for its intended use. An electrical fault occurred that eventually, due to the ineffective heat-

tracing system, resulted in a fire. The companies which had contracted for use of the rig 

sued the contractor responsible for constructing the rig, as well as the manufacturer of the 

heat-tracing system, stating claims both in contract and tort.43 Among the issues in play in 

Bow Valley was the availability of contributory negligence as a defence, as well as three 

contractual limitation of liability clauses, including one that excluded any liability for 

“defects” except as provided in the contractual warranty provisions. 

66. This Court, applying the “integrally connected” test from ITO, determined that the claims 

were governed by Canadian maritime law, remarking that “the product liability issues in 

this case are clearly dominated by marine considerations” (para 85).44 

67. Concerning the defence of contributory negligence, this Court unanimously found that 

Newfoundland and Labrador’s Contributory Negligence Act – which provided that 

contributory negligence no longer provided a total defence to a negligence claim – could 

not apply to a claim governed by Canadian maritime law. In coming to this conclusion, the 

Court noted that the application of this provincial legislation to Canadian maritime law 

would “undercut the uniformity of marine law”: 

                                            
 
42  See pages 782, 787-789. 
43  The contractual claims were found to have been extinguished by virtue of a settlement 

agreement entered into apparently while the case was before by the Court of Appeal; this 

Court agreed with this conclusion and only dealt with the tort claims. 
44  The discussion of whether the claim in Bow Valley was governed by Canadian maritime law 

was treated in the dissenting opinion, but was agreed with by the majority. 
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Policy considerations support the conclusion that marine law governs 
the plaintiffs’ tort claim. Application of provincial laws to maritime 
torts would undercut the uniformity of maritime law. The plaintiff 
BVHB argues that uniformity is only necessary with respect to matters 
of navigation and shipping, such as navigational rules or items that are 
the subject of international conventions. I do not agree. There is nothing 
in the jurisprudence of this Court to suggest that the concept of 
uniformity should be so limited. This Court has stated that “Canadian 
maritime law”, not merely “Canadian maritime law related to 
navigation and shipping”, must be uniform. BVHB argues that 
uniformity can be achieved through the application of provincial 
contributory negligence legislation as all provinces have apportionment 
provisions in the statutes. However, there are important differences 
between the various provincial statutes. These differences might lead 
over time to non-uniformity and uncertainty. Difficulty might also arise 
as to what province’s law applies in some situations. 

The plaintiffs argue that this Court’s decision in Stein v. The Ship 
“Kathy K”, [1976] 2 S.C.R. 802, provides that provincial laws can 
apply to maritime matters in the absence of federal law. Assuming this 
is so, it does not advance the plaintiffs’ case. On the view I take, there 
is no “gap” that would allow for the application of provincial law. While 
the federal government has not passed contributory negligence 
legislation for maritime torts, the common law principles embodied in 
Canadian maritime law remain applicable in the absence of federal 
legislation. The question is not whether there is federal maritime law on 
the issue, but what that law decrees. (paras 88-89) 

68. However, this Court decided to reform Canadian maritime law along lines provided in 

Newfoundland and Labrador’s Contributory Negligence Act. Once made, this reform 

thereafter applied to all claims governed by Canadian maritime law, whether raised in 

Newfoundland and Labrador or elsewhere. Indeed, this Court applied this reformed 

contributory negligence rule in Ordon Estate, a case which arose in Ontario.45 

69. The Court (both the majority and minority judges) also affirmed the validity and 

enforceability of contractual limitation and exclusion clauses. Chief Justice McLachlin 

noted for the minority that “the parties’ planned obligations must be given appropriate pre-

eminence” (para 27) and Justice Iacobucci, for the majority, held that “a contractor which 

                                            
 
45  Ordon Estate, supra note 2, paras 118-119. 
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has protected itself against liability cannot be said to have contributed to any actionable 

loss” (para 123). The majority and the minority disagreed, however, over whether the 

exclusion clauses at issue, properly construed, extended to tort claims – the majority 

holding that they did, the minority that they did not. 

70. The validity of limitation of liability clauses in a maritime sale of goods context is also 

supported by the (UK) Sales of Goods Act, 1893, 56 & 57 Vict c 71. Section 55 of the (UK) 

Sale of Goods Act, 1893, provides that: 

Where any right, duty, or liability would arise under a contract of sale 
by implication of law, it may be negatived or varied by express 
agreement or by the course of dealing between the parties, or by usage, 
if the usage be such as to bind both parties to the contract. 

71. The UK legislation has been recognized as part of English maritime law and it has been 

applied to the sale of and supply of equipment to ships.46 Canadian maritime law likewise 

incorporated English rules regarding the sale of goods.47 

72. The Appellants note that the (UK) Sales of Goods Act, 1893 has been repealed in the UK48. 

They neglect to mention, however, that it was substantially re-enacted as the Sale of Goods 

Act, 1979, ch 54, which still provides, also at section 55, that a seller’s liability under a 

                                            
 
46  Cammell Laird & Co. Ltd. v. Manganese Bronze and Brass Co. Ltd., [1934] A.C. 401 (H.C.) 

and Casden v. Cooper Enterprises Ltd., [1993] FCJ, No. 124. 
47  National Bank of Canada v. Rogers, 2015 FC 1207, at para. 43. For a further illustration of 

the application of common law inspired sale of goods principles in the maritime setting, see 

also Casden v. Cooper Enterprises Ltd., supra note 46, paragraph 7. By way of analogy 

regarding the incorporation of English statutory law into Canadian maritime law, see 

Ultramar Canada Inc. v. Mutual Marine Office Inc., [1995] JFC 341, page 16. In this case, 

the Federal Court held that Canadian maritime law incorporated the English Maritime 

Insurance Act (Canada has since enacted equivalent legislation at the federal level). 
48  AF, para 34, note 26. 
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marine contract of sale may be varied by express agreement, as occurred in the present 

instance. 

73. Unlike Quebec civil law, the common law inspired principles governing the sale of goods 

do not prohibit a vendor from limiting its liability for claims made in relation to goods that 

are found to be defective.49 

74. Even if the provisions of the English legislation had not been received into Canadian 

maritime law, the common law implied warranty of fitness for purpose predated and was 

the basis for that (and similar Canadian) legislation. The principles that govern the implied 

warranty of fitness derive from the common law.50 Given the definition of Canadian 

maritime law contained in section 2 of the FCA and the SCC’s judgment in ITO, these 

common law principles form part of Canadian maritime law and apply to the case at bar. 

75. A similar conclusion was reached by the SCC at paragraph 89 of its judgment in Husky Oil 

with respect to the application of common law principles of contributory negligence in the 

absence of federal contributory negligence legislation for maritime torts. Respondents 

submit that the reasoning applied by the SCC in Husky Oil should apply in the present 

instance in the event that this Court concludes that Canadian maritime law does not include 

the (UK) Sale of Goods Act. 

76. In view of the foregoing, even if the (UK) Sale of Goods Act, 1893 (or its successor 

legislation) does not form part of Canadian maritime law, common law principles 

pertaining to the implied warranty of fitness for purpose should be considered an integral 

part of that body of law. Given that the warranty of fitness for purpose forms part of the 

law of the sale of goods everywhere else in Canada, this outcome would be consistent with 

the policy objective aimed at ensuing the uniformity of Canadian maritime law that the 

SCC emphasized in paragraphs 88 and 89 of its judgment in Husky Oil. 

                                            
 
49  ABB, para 81. 
50  See in this regard S.M. Waddams, “Strict Liability, Warranties and the Sale of Goods” (1969) 

19:2 UTLJ 157, at pp. 158-159, RBOA, Tab 4. 
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III. Application of the Relevant Principles to this Case 

77. The application of the principles discussed above led the QCA to the correct decision when 

it held that the Appellants’ claim was governed by Canadian maritime law rather than by 

Quebec civil law. Deciding this case any differently would represent a marked departure 

from this Court’s precedents for no compelling reason. 

78. The QCA was also correct in determining that the application of Canadian maritime law to 

the present dispute also compels the enforcement of the warranty and limitation of liability 

clauses contained in the contract between the Appellants and Respondents. 

A. THE APPELLANTS’ CLAIM WAS SUBJECT TO CANADIAN MARITIME LAW 

79. As noted by the majority in the QCA, it is “self-evident” that the Appellants’ claims were 

“integrally connected to maritime matters” in accordance with the test set out and applied 

by this Court in ITO, Monk, Ordon, Bow Valley, Holt and Isen:51 

80. Justice Mainville also noted the various policy concerns that justified having claims 

pertaining to the construction, repair or equipping of a ship falling under a uniform, federal 

law: 

[96] It is not capriciously that the construction, repair or equipping of a 
ship falls under Canadian maritime law. The suppliers of marine 
equipment and the operators of commercial shipping vessels have a 
clear interest in ensuring that Canadian maritime law applies. By its 
very nature, a ship can move over water and from port to port. 
Moreover, determining the ownership of a ship, particularly a foreign 
vessel, is not an easy task. As a result, when a ship is in need of repairs, 
suppliers of services and parts need to know that payment guarantees 
are available, while operators of the ships need to be able to secure 
urgent repairs. [our emphasis]52 

                                            
 
51  See paragraphs 95 and 99. 
52  CAQ decision, para 96. See also Administration de la Voie maritime du Saint-Laurent and 

Labonté for appeal courts’ endorsement of this principle. 
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81. This decision necessarily flows from this Court’s decisions in Wire Rope and Bow Valley, 

both of which found that claims for damages resulting from latent defects in marine 

equipment were governed by Canadian maritime law. 

82. The Appellants assert that Wire Rope is distinguishable from this case since in that case, 

“the matter related to a contract of services” rather than “sale of goods” (AF, para 75). 

This is precisely the kind of formalistic analysis, based on “rigid doctrinal categorization 

and historical straightjackets” that this Court found in Monk to be inappropriate. What 

matters is not the characterisation of a contract as being “of sale”, but rather whether the 

subject-matter of a claim is “integrally connected to maritime matters”. In this regard, the 

re-socketing of a marine towing cable (at issue in Wire Rope) is as “integrally connected to 

maritime matters” as is the supply of components necessary for the repair a marine engine 

and the supervision of its installation (at issue in this case).53 

83. The Appellants make the remarkable assertion that the “pith and substance” of this dispute 

is not “the unseaworthiness of the ship” (AF, para 69). “Seaworthiness” refers to a ship 

being in a condition to travel safely on the sea. The machinery at issue was designed, 

ordered, and installed precisely to make the Camilla Desgagnés “seaworthy” following the 

engine failure that occurred in Nunavut. 

                                            
 
53  In a footnote found on page 21 of their Factum, the Appellants assert that Bow Valley is 

distinguishable from this case on the grounds that the defective heat-tracing system at issue 

in Bow Valley “was installed on a platform in the water and ungrounded” and that “[t]he use 

of the equipment in the marine environment was the cause of the defect; i.e. the system would 

not have been defective on land”. This hardly assists the Appellants, given that the defective 

marine engine equipment at issue in this case was designed, sold and installed specifically to 

allow a ship to operate “in the water and ungrounded” and would obviously have had no 

utility on land. The connection to “maritime matters” seem far more self-evident in the case 

of a component of a marine engine than a heat-tracing system that had both marine and land-

based applications. 
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84. The Appellants also emphasize that the acts that gave rise to liability in this case all 

occurred on land (AF, paras 69-70, 72). This is not dispositive of whether a claim is 

governed by Canadian maritime law. Many claims governed by Canadian maritime law 

stem from acts or events that took place entirely on land. ITO concerned the theft of goods 

from a harbour warehouse, while Wire Rope concerned the faulty re-socketing of a cable 

(which presumably took place entirely on land). Again, the test is not whether the activities 

take place on land, or in the water, or on the moon – but rather whether they are “integrally 

connected to maritime matters”. 

85. The Appellants suggest that Isen stands for the proposition that “once the boat was on land, 

it was removed from Parliament’s jurisdiction” (AF, para 68). This is not at all what Isen 

held; rather, the issue in Isen was whether a potential claim for injury that resulted from a 

bungee cord used to secure a boat to a trailer for road transport was “integrally connected 

to maritime matter”. The Court held that it was not given the very tenuous connection 

between the facts giving rise to the potential claim and maritime activity. The potential 

claim at issue in Isen is not comparable to a potential claim based on a defective marine 

engine component that was installed and failed on the open water. Issues of seaworthiness 

and the standard of care applicable to parties who maintain and operate ships, not to 

mention liability for damages attributable to catastrophic failure of a ship operating on the 

open water, are certainly “integrally connected to maritime matters”.54 

86. Finally, subsections 22(2)(m) and (n) of the Federal Courts Act confer concurrent 

jurisdiction on the Federal Court to hear exactly the type of claims brought by the 

Appellants against the Respondents. There is no doubt that the supply of marine engine 

                                            
 
54  The Appellants refer to a number of cases where the Quebec Superior Court has heard claims 

that were potentially subject to Canadian maritime law, but have nevertheless applied 

provisions of the CCQ including article 1733 CCQ (AF, para 59). However, as the 

Appellants themselves acknowledge, the application of Canadian maritime law, and 

consequently its impact on the application of provincial law, was not raised in either of the 

cases. 
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parts and repair services to a ship falls squarely under the subject matters enumerated in 

subsections 22(2)(m) and (n).55 The fact that the Federal Court could have heard this claim 

instead of the Superior Court is dispositive of the issue of whether the claim was governed 

by Canadian maritime law. 

87. It also bears noting that any claim that the Respondents would have had against the 

Appellants for payment of the equipment and related services provided would undoubtedly 

have been grounded in Canadian maritime law.56 It is highly anomalous that, in claims 

based on the same contract, claims from one party would be governed by Canadian 

maritime law and others would not. As Chief Justice Jackett remarked in Vickers (FCA): 

In [Benson Bros Shipbuilding], it was held that s. 42 of the Federal 
Court Act (read with the definition of "Canadian maritime law" in s. 2 
of that Act) enacted law on which a claim under a shipbuilding contract 
by a shipbuilder against the shipowner could be supported. It having 
been established that such a law exists, in my view, it will also support 
a claim under a shipbuilding contract by the shipowner against the 
shipbuilder. In the absence of legislation to the contrary, as it seems to 
me, the same law must regulate the rights and obligations of both parties 
to the shipbuilding contract.57   [Emphasis added] 

B. THE CONTRACTUAL LIMITATION OF LIABILITY APPLIES 

88. As discussed above, as this Court has repeatedly recognized, both in ITO and Bow Valley, 

Canadian maritime law recognizes that parties can contractually limit their liability, 

including (as seen in the case of Bow Valley) for latent defects. This is consistent with the 

fact that parties to contracts governed by Canadian maritime law are typically sophisticated 

commercial actors who can bargain effectively over what risks they wish to assume and 

can procure insurance accordingly, as the Appellant Transport Desgagnés Inc. did. 

89. Allowing parties to contracts governed by Canadian maritime law to contractually limit 

their liability to each other is consistent with international norms in maritime matters, 

                                            
 
55  For examples, see the list of cases cited by the QCA Judgement para 103. 
56  FCA, ss 22(2)(m)-(n), 43(2)-(3). 
57  Vickers (FCA), supra note 22 para 5. 



- 35 - 
 

Respondent’s Factum  Statement of Argument 
   
 

including the principles governing the sale of goods as enshrined in the (UK) Sale of Goods 

Act, 1893 and its successor legislation. Indeed, contractual limitations on the implied 

warranty of fitness is a common practice in the maritime industry: 

As with construction contracts, shipyards frequently exclude the 
application of implied warranties and conditions arising from sale of 
goods legislation and otherwise eschew any form of fitness for intended 
purposes warranty.58 

90. It follows that the limitation of liability clauses agreed to by the Appellants are valid and 

binding and constitute a defence against the Appellants’ claim against the Respondents. 

C. AMERICAN CASE LAW 

91. In a manner analogous to Canada, the United States recognizes a substantive body of 

federal admiralty law applicable to “all Cases of admiralty and maritime Jurisdiction”, 

jurisdiction over which is conferred upon the federally-constituted courts pursuant to Art 

III, Section 2(1) of the United States Constitution.59 

92. Given the international nature of maritime law, it is instructive to consider how a claim 

such as the one at bar would be considered under American maritime law principles. And 

indeed, the Supreme Court of the United States (“SCOTUS”) has twice considered, in 

contemporary times, issues of liability for latent defects in equipment installed on ships 

that fail while in operation on the open water – East River in 1986 and Saratoga Fishing in 

1998.60 

                                            
 
58  Aldo Chircop, Canadian Maritime Law, (Toronto: Irwin Law Editors 2016), p. 305, RBOA, 

Tab 3. 
59  For a review of the origins of American admiralty law, see De Lovio v. Boit (1815), 2 Ball 

398 (Cir Ct, D Mass). 
60  East River S.S. Corp. v. Transamerica, 476 U.S. 858 (1986) [East River]; Saratoga Fishing 

Co. v. J.M. Martinac & Co., 520 U.S. 875 (1997) [Saratoga Fishing]. To properly transpose 

East River and Saratoga Fishing to the Canadian context, it is important to understand that 

the American case law has adopted a bright-line rule to the effect that contracts for the 
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93. The facts of East River are very similar to this case except that it involved equipment for 

new ships rather than for an existing ship under repair. 

94. Two of the principal issues in East River were whether: 

(a) admiralty law applied to the shipowners’ product liability tort claims; and whether 

(b) substantive admiralty law applies to such product liability tort claims. 

95. On the first issue, the SCOTUS unanimously held that the product liability tort claims 

related to the defective turbines were governed by admiralty law, given that the injuries 

occurred on high seas while the ships were engaged in maritime commerce: 

When torts have occurred on navigable waters within the United States, 
the Court has imposed an additional requirement of a "maritime 
nexus"—that the wrong must bear "a significant relationship to 
traditional maritime activity." […] We need not reach the question 
whether a maritime nexus also must be established when a tort occurs 
on the high seas. Were there such a requirement, it clearly was met here, 
for these ships were engaged in maritime commerce, a primary concern 
of admiralty law. [references omitted; emphasis added] (pages 863-
864) 

96. On the second issue, the SCOTUS unanimously held that substantive admiralty law applies 

to product liability claims: 

We join the Courts of Appeals in recognizing products liability, 
including strict liability, as part of the general maritime law. This 
Court's precedents relating to injuries of maritime workers long have 
pointed in that direction. […] The Court's rationale in those cases – that 

                                            
 

building of new ships do not fall under admiralty law, whilst contracts for the repair and 

maintenance of existing ships do. This rule is controversial; as noted in Ohio Barge Line v. 

Dravo, 326 F 863 (1971) (WD Penn), page 864. See also First Marine Shipyard, Inc. v. 

Vessel "VERNON C. BAIN", 1990 U.S. Dist. LEXIS 7336, RBOA, Tab 2. No such rule 

exists in Canada, this Court having held in Antares that Canadian maritime law applies to 

claims made on contracts to build new ships. 
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strict liability should be imposed on the party best able to protect 
persons from hazardous equipment – is equally applicable when the 
claims are based on products liability. […]. And to the extent that 
products actions are based on negligence, they are grounded in 
principles already incorporated into the general maritime law. 
[references omitted] (pages 864-865) 

97. The SCOTUS reaffirmed these principles in Saratoga Fishing, which concerned a 

defective hydraulic system that, some fifteen years after its initial installation, caused an 

engine room fire that led to the sinking of the fishing vessel “M/V Saratoga”. The ship’s 

owner at the time of the accident brought a tort action against the manufacturer of the 

hydraulic system as well as the original shipbuilder. No contractual relationship existed 

between the plaintiff and defendants in that case. The issue before the SCOTUS turned 

primarily on whether damages could be claimed in tort for equipment destroyed in the fire 

that was only added to the ship after its initial manufacture. 

98. Citing East River, the SCOTUS confirmed that “The applicable law is general maritime 

law, ‘an amalgam of traditional common-law rules, modifications of those rules, and newly 

created rules,’ drawn from both state and federal sources.”61 

99. Read together, East River and Saratoga Fishing stand squarely for the propositions that: 

(a) a claim for damages to a ship caused on the open water by marine machinery with 

latent defects (including turbines or a hydraulic system) constitutes a “maritime 

matter” subject to maritime law; and 

(b) parties to contracts for such equipment are free to negotiate warranties and 

contractually allocate responsibility between them for damages caused by latent 

defects – such agreements being reflected in the price paid and will be given effect 

by the Courts.62 

                                            
 
61  See pages 879-880. 
62  East River, pages 872-873; Saratoga Fishing, pages 879-880. 
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100. The application of these principles to the facts of this case confirms that the judgement of 

the QCA was correct and consistent with broader international norms in maritime law. 

D. ART. 1733 CCQ DOES NOT APPLY 

101. Article 1733 CCQ provides that a professional seller cannot limit its liability for latent 

defects. It has the legal effect of precluding a defendant from relying on a contractual 

limitation of liability as a defence against a claim for damage relating to a latent defect. 

102. As this Court held in Bow Valley and confirmed in Ordon with regard to contributory 

negligence, for a provincial statute or rule of law to bar a defendant from raising a defence 

to a claim governed by Canadian maritime law constitutes “regulating an issue of maritime 

law” and is not permitted. 

103. Allowing article 1733 CCQ to apply to a claim governed by Canadian maritime law would 

create an obvious lack of uniformity in Canadian maritime law. As this Court recognized 

in ABB, article 1733 CCQ is unique to Quebec and has no equivalent in the other provinces. 

104. The following hypothetical scenario demonstrates how the Appellant’s position, if adopted, 

would destroy the uniformity of Canadian maritime law. 

105. Suppose that the oil rig at issue in Bow Valley had been located not off the coast of 

Newfoundland, but rather off the coast of Anticosti Island in Quebec. If article 1733 CCQ 

applied to the claims advanced due to the defective heat-tracing system, it would 

presumably have barred the defendants from relying on the limitation of liability clauses 

that the majority eventually found dispositive of the case. The case would have been 

decided along the lines of the minority judgement, not the majority, simply because of the 

province where the claim arose. Such a result is antithetical to the notion of a uniform 

Canadian maritime law which the Court has, for two generations, consistently endorsed 

and reinforced as its very raisond’être. 
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E. PARAMOUNTCY VERSUS INTERJURISDICTIONAL IMMUNITY 

106. To dispose of this appeal, it is not necessary for this Court to decide whether to privilege a 

paramountcy or interjurisdictional immunity analysis. Applying both doctrines, in a 

manner similar to Ryan, leads to the conclusion that article 1733 CCQ cannot apply to a 

claim governed by Canadian maritime law. 

107. The paramountcy analysis is perhaps most straightforward. Sections 2 and 42 of the 

Federal Courts Act enact “Canadian maritime law”, which this Court has explained 

constitutes a uniform, federal law applicable maritime claims. One recognized principle of 

Canadian maritime law is that parties can contractually limit their liability for latent defects, 

a rule operationally incompatible with articles 1733 CCQ. To allow article 1733 CCQ to 

apply in an incidental basis to claims located in Quebec but subject to Canadian maritime 

law would completely undermine its uniformity, which is contrary to its very nature and 

purpose. 

108. Unlike in Ryan, there is no federal statutory provision authorizing the application of 

provincial law that limits or bars application of limitation of liability clauses. It therefore 

follows that under the doctrine of paramountcy, sections 2 and 42 of the Federal Courts 

Act render article 1733 CCQ constitutionally inoperable with regards to claims governed 

by Canadian maritime law. 

109. An interjurisdictional immunity analysis, akin to that carried out in Ryan, leads to the same 

result. Ryan recognized that provincial legislation that purports to extinguish claims 

governed by Canadian maritime law clearly trenches upon federal jurisdiction over 

navigation and shipping. Provincial legislation that purports to extinguish an important and 

long-recognized defence to a claim governed by Canadian maritime law trenches upon 

federal jurisdiction to the same extent. Unlike in Ryan, however, the trenching that would 

occur with article 1733 CCQ is far from minor. To the contrary, it would significantly 

undermine the uniformity of Canadian maritime law and would upend the principle that in 

maritime matters, parties are generally sophisticated actors who are able to effectively 

bargain over what risks they will assume and insure themselves accordingly. 
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