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PART I – POSITION OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. This case is about the sale of marine engine parts, more specifically, a bedplate and 

crankshaft for the M.V. Camilla Desgagnés, the Appellant Transport Desgagnés Inc.’s ship. The 

crankshaft failed. Damages resulting amount to $5,661,830.33. The Trial Judge, Paquette S.C.J., 

determined that: 

• the crankshaft sold was affected by a latent defect at the time of the sale; 

• Wärtsilä Canada Inc., the Respondent, was presumably aware of same; and 

• the problem originated at the Respondent’s factory. 

2. Under Provincial law, a contractual limitations clause contained in the Parties’ agreement 

has no operation. Accordingly, by application of the Québec Civil Code, the Respondent is 

responsible to pay for the full amount of these damages. 

3. The issue is at once that simple, and yet constitutionally complicated. Although it could 

not identify a material error with Paquette S.C.J.’s factual determinations, the Court of Appeal 

overturned the result (i.e. that the Respondent is responsible for the full amount) on the basis 

Canadian Maritime Law and not the Québec Civil Code applies. Under Canadian Maritime Law, 

the limitations clause dramatically reduces the extent of the Respondent’s liability. 

4. How did the Court of Appeal arrive at this conclusion? For the Majority, there was no 

need to examine the “pith and substance” of the parties’ contract of sale. The matter was subject 

to Canadian Maritime Law as a consequence of the “clear language” contained at s. 22 of the 

Federal Courts Act.1 

5. With respect, this analysis is flawed. First and foremost, the Court of Appeal ignored the 

application of leading authorities, including ITO — International Terminal Operators Ltd. v. 

Miida Electronics Inc.,2 Whitbread v. Walley,3 and Isen v. Simms.4 Simply put, it is not enough 

                                                
1 Federal Courts Act, RSC 1985, c F-7 (“Federal Courts Act”). 
2 ITO — International Terminal Operators Ltd. v. Miida Electronics Inc., [1986] 1 S.C.R. 752, 
1986 CanLII 91 (SCC), (“ITO”), at p. 777. 
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to assume the application of Canadian Maritime Law without first determining that the question 

falls within Parliament’s jurisdiction over “navigation and shipping”. 

6. As stated by Paquette S.C.J., the proper test to determine whether Canadian Maritime 

Law applies is whether the subject matter under consideration in the particular case is “…so 

integrally connected to maritime matters such that it is practically necessary for Parliament to 

have jurisdiction over same, in order to properly exercise its legislative power over navigation 

and shipping?”5 

7. While the laws of Parliament govern matters of “navigation and shipping”,6 the laws of 

each Province, in this case the Province of Québec, apply to matters concerning “property and 

civil rights”.7 The Appellant submits that, on a proper analysis of whether Canadian Maritime 

Law applies, the “line drawing exercise” should result in a finding that the current dispute is not 

integrally or sufficiently connected to maritime matters that it ousts the application of the Québec 

Civil Code. As such, it is the Québec Civil Code and not Canadian Maritime Law which applies 

to the circumstances of the parties’ disagreement – namely, a commercial contracts dispute 

arising from a breach of the Respondent seller’s warranty obligations. 

8. Alternatively, even if Canadian Maritime Law does apply and Parliament’s power over 

navigation and shipping is engaged, this Honourable Court should still overturn the decision of 

the Majority of the Court of Appeal below. The Court erred in failing to consider or apply 

fundamental principles of constitutional interpretation to the potential jurisdictional overlap 

between the Québec Civil Code and any applicable Canadian Maritime Law. With respect, on 

either analysis, there is no justification to oust the jurisdiction of the Québec Civil Code or the 

application of Articles 1726-1730, and 1733 to the present contractual relationship. Similarly, 

there is no justification to apply Canadian Maritime Law as described in provisions of the 

Federal Courts Act or to do so exclusively. 

                                                                                                                                                       
3 Whitbread v. Walley, [1990] 3 S.C.R. 1273, 1990 CanLII 33 (SCC), (“Whitbread”) at p. 1290. 
4 Isen v. Simms, [2006] 2 S.C.R. 349, 2006 SCC 41 (“Isen”) 
5 Superior Court Reasons, para. 24, Appellants Record (“AR”) Tab 1 [Emphasis in original]    . 
6 Constitution Act, 1867, s. 91(10). 
7 Constitution Act, 1867, s. 92(13). 
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Position of the Appellants 
Characterizing the dispute 
9. The matter in dispute involves damages which flow from a manufacturing defect arising 

under a contract of sale of marine engine components. The dispute is over quality or fitness of a 

product – the non-performance of the contract of sale. The agreement was made in the Province 

of Quebec and the laws of Quebec should apply. 

10. Fundamentally this is a simple matter of contract which is readily resolved by Articles 

1726-1730, and 1733 of the Québec Civil Code – resolution does not require any engagement or 

consideration with respect to general issues of “navigation and shipping”, let alone passages 

from the Federal Court Act which, at best, grant the Federal Court concurrent originating 

jurisdiction with the Québec Superior Court.8 

11. The Respondent manufacturer’s warranty against latent defects and presumptions or 

inferences relating thereto are, in pith and substance, matters coming within exclusive Provincial 

jurisdiction and found in s. 92(13) of the Constitution Act, 1867 under “property and civil 

rights”. This section has been described as “a compendious description of the entire body of 

private law which governs the relationships between subject and subject”.9 

12. Although the Respondent maintains 

• the contract in question falls within Parliament’s jurisdiction over “navigation and 
 shipping”; and 

• should be adjudicated pursuant to Canadian Maritime Law, 

there is no practical necessity for a uniform Federal Canadian Maritime Law to prescribe a 

seller’s obligations to warrant the quality of its products in these circumstances. 

13. The applicable Provincial contract law does not interfere with Parliament’s activities with 

respect to navigation and shipping. There are no specialized admiralty laws, rules, principles, or 

practices, national or international, governing the standard of care or the warranty against latent 

defects applicable to a seller/manufacturer of goods used in a maritime environment. 

                                                
8 Federal Courts Act, supra at s. 22(1). 
9 Hogg, Constitutional Law of Canada, 5th Edition Supplemented, Vol. 1, p. 21-2, Appellants’ 
Book of Authorities (“ABA”) Tab 12. 
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Errors and missed opportunities 
14. In this case, the Majority erred by: 

• not considering the factual context of the claim as required by this  Honourable 
 Court as per the decisions in, for example, ITO and Isen; and 

• concluding that the claim fell squarely within paragraphs 22(2)(m) and (n) 
 of the Federal Courts Act, and that consequently, in the absence of key 
 constitutional considerations, these provisions summarily disposed of the  issue 
 in favour of Canadian Maritime Law and to the exclusion of Provincial 
 jurisdiction over property and civil rights.10 

15. In the event this Honourable Court concurs with the Court of Appeal below and finds the 

activity at stake is integrally connected to navigation and shipping, it is submitted that is not the 

end of the exercise. Provincial laws (especially including the Civil Code of Québec) should not 

be jettisoned without appropriate consideration for the constitutional doctrines of paramountcy, 

interjurisdictional immunity, and the test articulated by this Honourable Court in Canadian 

Western Bank v. Alberta,11 wherever the matter in issue can be shown to have some incidental 

connection to navigation or shipping in the maritime setting. 

16. The jurisprudence of this Honourable Court confirms these constitutional doctrines have 

been developed both to reconcile jurisdictional overlap where it happens and to facilitate co-

operative federalism. In this case, key provisions of the Québec Civil Code pertaining to the sale 

of goods (particularly Articles 1729 and 1733) can apply incidentally and are not rendered 

constitutionally inoperative or inapplicable by reason of the constitutional doctrines of 

paramountcy and interjurisdictional immunity. They do not conflict with nor do they frustrate the 

purpose of Canadian maritime law as defined in s. 2 of the Federal Courts Act.12 

17. As applied to the sale of marine equipment, s. 2 does not engage the constitutional 

doctrine of Federal paramountcy. There is no evidence Articles 1729 and 1733 frustrate any 

Federal purpose with respect to “navigation and shipping”, as required by the doctrine. 

                                                
10 Québec Court of Appeal Reasons, para. 90, AR Tab 2. 
11 Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, 2007 SCC 22 (“Canadian Western 
Bank”). 
12 Federal Courts Act, supra, at s. 2. 



5 

18. Likewise, the doctrine of interjurisdictional immunity is not triggered, since issues arising 

from the sale of goods in a marine context have not been covered by precedent, a condition 

imposed by this Honourable Court.  Even if the doctrine was triggered, the presumption of defect 

in a sale by a professional seller contained at Article 1729 and the prohibition contained at 

Article 1733 which prevents a professional seller from relying on a contractual limitation of 

liability, do not impair the core competence of Parliament over “navigation and shipping” under 

the enumerated Federal powers contained in the Constitution Act, 1867. 

Applicable Legislation and Québec Civil Code Provisions 
19. The relevant provisions of the Québec Civil Code are as follows: 

Art. 1726. The seller is bound to warrant the buyer that the property and its 
accessories are, at the time of the sale, free of latent defects which render it unfit 
for the use for which it was intended or which so diminish its usefulness that the 
buyer would not have bought it or paid so high a price if he had been aware of 
them. 
 
The seller is not bound, however, to warrant against any latent defect known to 
the buyer or any apparent defect; an apparent defect is a defect that can be 
perceived by a prudent and diligent buyer without the need to resort to an expert. 
 
Art. 1729. In a sale by a professional seller, a defect is presume to have existed at 
the time of the sale if the property malfunctions or deteriorates prematurely in 
comparison with identical property or property of the same type; such a 
presumption is rebutted if the defect is due to improper use of the property by the 
buyer. 
 
Art. 1733. A seller may not exclude or limit his liability unless he has disclosed 
the defects of which he was aware or could not have been unaware and which 
affect the right of ownership or the quality of the property. 
 
An exception may be made to this rule where a buyer buys property at his own 
risk from a seller who is not a professional seller. 

20. The Respondent relies on the following language contained in the Federal Courts Act and 

which defines Canadian Maritime Law: 

2.(1) Canadian maritime law means the law that was administered by the 
Exchequer Court of Canada on its Admiralty side by virtue of the Admiralty Act, 
chapter A-1 of the Revised Statutes of Canada, 1970, or any other statute, or that 
would have been so administered if that Court had had, on its Admiralty side, 
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unlimited jurisdiction in relation to maritime and admiralty matters, as that law 
has been altered by this Act or any other Act of Parliament; (droit maritime 
canadien)13 
 
Navigation and shipping 
22 (1) The Federal Court has concurrent original jurisdiction, between subject and 
subject as well as otherwise, in all cases in which a claim for relief is made or a 
remedy is sought under or by virtue of Canadian maritime law or any other law of 
Canada relating to any matter coming within the class of subject of navigation and 
shipping, except to the extent that jurisdiction has been otherwise specially 
assigned. 
 
Maritime jurisdiction 
(2) Without limiting the generality of subsection (1), for greater certainty, the 
Federal Court has jurisdiction with respect to all of the following: 
 

(m) any claim in respect of goods, materials or services wherever supplied 
to a ship for the operation or maintenance of the ship, including, without 
restricting the generality of the foregoing, claims in respect of stevedoring 
and lighterage; 
 
(n) any claim arising out of a contract relating to the construction, repair 
or equipping of a ship;14 

 
42 Canadian maritime law as it was immediately before June 1, 1971 continues 
subject to such changes therein as may be made by this Act or any other Act of 
Parliament.15 

21. It is the Appellants position that the underlying question at issue (i.e. whether a 

contractual limitations clause does or does not apply) should be resolved by the application of 

Provincial law only. In the alternative, should the matter fall within the jurisdiction of Canadian 

Maritime Law, this Honourable Court can still answer the question in favour of the Appellants 

because there is no need to apply this law at the exclusion of Provincial law. 

Statement of Facts 
22. The essential facts are not in dispute. The Appellant, Transport Desgagnés Inc., operates 

a fleet of vessels in Canadian arctic waters, the St-Lawrence River, and in international waters. 

                                                
13 Federal Courts Act, RSC 1985, c F-7, s. 2. 
14 Federal Courts Act, RSC 1985, c F-7, at s. 22. 
15 Federal Courts Act, RSC 1985, c F-7, at s. 42. 
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23. The Respondent, Wartsila Canada Inc. delivered a crankshaft to the Port of Halifax where 

the Appellant’s ships, the Camilla Desgagnés was berthed. 

24. The terms of the contract of sale, which was formed in Montreal, Québec, were contained 

in a purchase order issued by the Appellant to the Respondent and which, among other things, 

• described the engine parts; 

• price; 

• payment conditions; 

• delivery information; and 

• the warranty period.16 

25. The crankshaft was assembled in a “bedplate” by employees of the Respondent in the 

Netherlands. Upon delivery, the Appellant’s employees installed the engine parts. The 

Respondents were required to deliver the engine parts and the final instalment of the purchase 

price was to be made within 30 days after the parts arrived in Halifax.17 With all due respect to 

the Québec Court of Appeal, the contract was not for “main engine repairs performed in 

Halifax”.18 

26. Wärtsilä sold engine parts. They did not install the engine parts in the ship, nor did they 

provide supervision or repair services to the ship or warrant the effectiveness of the overall 

repair. In fact, the ship’s engineers installed the engine parts. In other words, the party 

“equipping the ship” was TDI, not Wärtsilä – TDI could have changed its mind and used the 

parts as inventory. 

27. Two and a half years following installation, and while the Appellants’ vessel was on the 

St-Lawrence River near Les Escoumins, Québec, the crankshaft sustained a catastrophic failure. 

The Appellant sued the Respondents. Although damages associated with the crankshaft failure 

were admitted in the amount of $5,661,830.33, the standard terms and conditions of the contract 

                                                
16 Quebec Court of Appeal Reasons, paras. 57, 59, 67, 68, AR Tab 2. 
17 Québec Court of Appeal Reasons, paras. 60-68, AR Tab 2. 
18 Québec Court of Appeal Reasons, para. 55, AR Tab 2. 
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provided a 6-month warranty against defects, and the included terms and conditions limited the 

seller’s liability to just €50,000 ($78,900 in Canadian currency).19 

28. The General Terms and Conditions specified that the laws in force at the registered office 

of the supplier apply – in this case, the province of Québec.20  The dispute was, therefore, 

whether the Québec Civil Code or Canadian Maritime Law applied. This had not been addressed 

by either party during negotiations.21 

Trial Judge’s Decision 
29. The Trial Judge, Paquette S.C.J., as per Québec law and the Civil Code, applied the law 

with respect to the legal warranty against latent defects. Pursuant to Articles 1726 to 1733, a 

professional seller is presumed to know of the existence of the defect at the time of sale and, 

therefore, cannot rely on the contractual limitation of liability clause. 

30. It was undisputed that the failure of the crankshaft resulted from an insufficient 

tightening of a connecting rod stud – a serious latent manufacturing defect which the Trial Judge 

found was attributable to the Respondent. The Trial Judge also concluded the defect was present 

at the time of the sale (a finding left undisturbed by the Court of Appeal) but unknown to the 

Appellants.22 Accordingly, the Trial Judge ordered the Respondents to pay $5,661,830.33 

together with interest, indemnity, and costs. 

31. In deciding that the Québec Civil Code and not Canadian Maritime Law applied, the 

Trial Judge appropriately determined whether the “pith and substance” of the matter at issue 

placed it within the scope of Federal or Provincial jurisdiction. 

                                                
19 Quebec Court of Appeal Reasons, para. 59, AR Tab 2. 
20 Exhibit D-1, AR Tab 9.  
21 Other than the length of warranty, the Wartsila General Terms and Conditions were not 

discussed or negotiated:  Rossi trial transcript pp. 1171-1173, AR Tab 8.  
22 Superior Court Reasons, paras 5, 9, 98, AR Tab 1; Québec Court of Appeal Reasons, paras. 
126, 127, AR Tab 2. 
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32. The Trial Judge applied the test elaborated in ITO and found that “(i)ssues relating to the 

obligations arising from such a contract of sale are not integrally connected to the pith and 

substance of the Parliament’s jurisdiction over navigation and shipping, as defined above.”23 

The Court of Appeal Decision Below 
33. The Majority of the Court of Appeal below applied the contractual limitation of liability 

in the amount of €50,000.24 The Majority disagreed with the Trial Judge’s conclusions, finding 

the applicability of Canadian Maritime Law had been considered in a “statutory vacuum” – 

Paquette S.C.J. did not specifically refer to ss. 22(2)(m) and (n) of the Federal Courts Act in her 

reasons. This, according to the Court of Appeal, was an error of law. The Majority concluded 

that the claims fell squarely within ss. 22(2)(m) and (n) of the Federal Courts Act, and that, 

consequently Canadian Maritime Law applied to the dispute.25 

34. According to the Majority, Canadian Maritime Law incorporates the (UK) Sales of Goods 

Act (1893)26 which English courts have held applies to the sale of ships and the supply of 

equipment to vessels. That Act codified the common law implied warranty of fitness for purpose. 

The Majority then leaped into and applied common law principles of contract as encompassed in 

Canadian Maritime Law – thereby excluding the application of Québec Civil Law and its 

prohibition of limitation of liability clauses for latent defects. The Respondent seller could 

therefore limit its liability to €50,000 ($78,900 in Canadian currency).27 

                                                
23 Superior Court Reasons, para. 27, AR Tab 1. 
24 Québec Court of Appeal Reasons, para. 144, AR Tab 2. 
25 Québec Court of Appeal Reasons, paras. 89, 90, 91, AR Tab 2. 
26 Sale of Goods Act, 1893, 56 & 57 Vict. ch. 71, ABA Tab 8.   Note: that Act is obsolete. It does 

not meet modern social and economic needs. It was repealed and replaced in the United 

Kingdom by the Sale of Goods Act 1979, ch. 54, amended by the Sale of Goods (Amendment) 

Act, 1994, c. 32, the Sale and Supply of Goods Act 1994, c. 35 and the Sale of Goods 

(Amendment) Act, 1995, c. 28  
27 Québec Court of Appeal Reasons, paras. 105, 108, 117,139, 144, AR Tab 2. 
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Dissenting Judgment 
35. The dissenting Court of Appeal Judge agreed with the Trial Judge’s pith and substance 

analysis28 and, consistent with s. 8.1 of the Interpretation Act29 (which provides that both the 

common law and civil law are equally authoritative and recognized sources of the law of 

property unless otherwise provided by law), and prior jurisprudence from the Federal Court30 

would have applied the provisions of the Québec Civil Code to the dispute: 

[49] Ici, le droit de propriété du vilebrequin est passé de Wärtsilä à TDi par un 
contrat de vente conclu au Québec. Il faut donc « avoir recours aux règles, 
principes et notions » du droit civil pour l’interprétation et l’application de ce 
contrat. 
 
[50] Le Code civil fait de l’obligation de garantie un élément essentiel de toute 
vente  conclue par un fabricant ou un vendeur professionnel. . . 
 
[51] Les moyens de droit de Wärtsilä ne sont pas fondés. Le Code civil régit la 
vente intervenue et Wärtsilä ne pouvait limiter sa garantie. En outre, sa faute est 
prouvée et les clauses du contrat ne la dégagent pas de l’obligation de réparer le 
préjudice causé. 
 
[52] En somme, vendre un vilebrequin non fonctionnel, c’est vendre un amas de 
pièces qui y ressemble sans vraiment en être un. La commune intention des 
parties était pour l’acheteur de payer plus d’un million de dollars pour un 
vilebrequin fonctionnel et pour le vendeur de lui assembler et livrer un tel 
vilebrequin à ce prix.31 

PART II – QUESTIONS IN ISSUE 
36. This case raises the following three issues for determination: 

Issue: Does Canadian Maritime Law or the Québec Civil Code Apply? 

a) Is the adjudication of a claim by a buyer for damages arising from a latent defect 
pursuant to a contract of sale of a marine engine or equipment supplied to a ship 
governed by Canadian Maritime Law or does it fall within Provincial jurisdiction? 

b) In what circumstances (and by what criteria) should the choice as to whether Federal 
or Provincial laws apply be made? 

                                                
28 Québec Court of Appeal Reasons, paras. 43-44, AR Tab 2. 
29 Interpretation Act, RSC 1985, c I-21 at s. 8.1. 
30 9171-7702 Québec Inc. v. Canada, 2013 FC 832, 438 F.T.R. 11, at paras. 20, 24, 30, 31, 33, 
39, 42-44, and 47. 
31 Québec Court of Appeal Reasons, paras.  49-53, AR Tab 2. [Emphasis added]. 
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c) In characterizing the true nature of the matters in dispute to determine whether the 
subject-matter under consideration is “integrally connected with maritime matters”, 
should the analysis focus on the activity which gave rise to the breach of contract of 
sale, (i.e. the manufacturer’s negligence) or does the analysis focus on whether the 
object of the activity (i.e. goods to equip a ship) appears in a Federal statute? 

If Canadian Maritime Law governs, then the following two constitutional questions 
arise: 
a) Can provincial law nevertheless apply incidentally? Are articles 1729 and 1733 of 

the Québec Civil Code constitutionally inoperative in respect of a claim by a buyer 
for damages arising from a latent defect pursuant to a contract of sale of a marine 
engine or equipment supplied to a ship by reason of the doctrine of federal 
paramountcy? 

b) Are articles 1729 and 1733 of the Québec Civil Code constitutionally inapplicable in 
respect of a claim by a buyer for damages arising from a latent defect pursuant to a 
contract of sale of a marine engine or equipment supplied to a ship by reason of the 
doctrine of the doctrine of inter-jurisdictional immunity? 

PART III – STATEMENT OF ARGUMENT 
Issue: Does Canadian Maritime Law or the Québec Civil Code Apply? 
Framing and answering the question 
37. This Honourable Court has previously set out the appropriate framework for addressing 

the question in this matter (whether the parties’ dispute falls within the exclusive federal 

jurisdiction over navigation and shipping) as follows: 

…it must be determined whether the facts of a particular case raise a maritime or 
admiralty matter, or rather a matter which is in pith and substance one of local concern 
involving property and civil rights or any other matter which is in essence within 
exclusive provincial jurisdiction under s. 92 of the Constitution Act, 1867. The test for 
making this determination is to ask whether the subject matter under consideration in the 
particular case is so integrally connected to maritime matters as to be legitimate Canadian 
maritime law within federal legislative competence. As is clear from this Court’s recent 
jurisprudence on the issue, the answer to this question is to be arrived at through an 
examination of the factual context of the claim.32 

38. In Canadian Western Bank, this Honourable Court set out the elements of the applicable 

test in the following way: 

                                                
32 Ordon Estate v. Grail, [1998] 3 SCR 437, 1998 CanLII 771 (SCC), at para. 73 
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• every division of powers case must begin with an analysis of the pith and substance 
of the impugned legislation;33 

• the “pith and substance” analysis “consists of an inquiry into the true nature of the 
law in question for the purpose of identifying the ‘matter’ to which it essentially 
relates”;34 

• two aspects of the law must be examined: the purpose of the enacting body and the 
legal effect of the law; and35 

• the “dominant purpose” of the legislation is still decisive. Its secondary objectives 
and effects have no impact on its constitutionality: “merely incidental effects will not 
disturb the constitutionality of an otherwise intra vires law.36 

39. Critically, some matters may have both Provincial and Federal aspects. In those 

circumstances, the double aspect doctrine, “which applies in the course of a pith and substance 

analysis, ensures that the policies of the elected legislators of both levels of government are 

respected.” In Canadian Western Bank, this Honourable Court confirmed that:  

The double aspect doctrine recognizes that both Parliament and the provincial 
legislatures can adopt valid legislation on a single subject depending on the 
perspective from which the legislation is considered, that is, depending on the 
various “aspects” of the “matter” in question.37 

Origins of the applicable test 
40. In ITO, McIntyre J. confirmed the ambit of Canadian Maritime Law is limited by the 

constitutional division of powers and courts must avoid encroachment on what is, in “pith and 

substance”, a matter of property and civil rights. As a consequence, in each case, Courts should 

establish whether the subject-matter under consideration “is so integrally connected to maritime 

matters as to be legitimate Canadian maritime law within federal legislative competence.”38 

Contrary to the approach taken by the Court of Appeal below, it is simply not enough to say 

Canadian Maritime Law applies without considering its limitations, including the presence of 

applicable Provincial law. 

                                                
33 Canadian Western Bank, supra note 11, at para. 25. 
34 Canadian Western Bank, para. 26. 
35 Canadian Western Bank, para. 27. 
36 Canadian Western Bank, para. 28. 
37 Canadian Western Bank, para. 30. 
38 ITO, supra note 2, at p. 774. 
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41. The analysis must involve characterization of the “true nature” of the matter in dispute, 

not simply refer to sections from the Federal Courts Act. For example, in the case of Monk Corp. 

v. Island Fertilizers Ltd.,39 this Court focused on the contract of sale of fertilizer between the 

parties and found that the contract contained two distinguishable aspects: 

With respect to the undertakings or terms relating to the sale of goods, one can point to 
the provisions of the telex dealing with the type of goods sold, the quality and quantity, 
the price, and the time for delivery. But at the same time, many of the undertakings in the 
telex relate to a number of matters that are clearly maritime in nature. For example, Monk 
agreed to obtain marine insurance and there is no doubt that any claim ensuing from such 
insurance would be governed by Canadian maritime law…40 

42. According to the Court in Monk, the ITO test goes beyond showing that maritime 

undertakings are involved: “…rather it must be shown that the specific claims advanced are 

integrally connected to maritime matters because if they are so connected to the sale of goods, 

they will be governed, as Island argues, by the provisions of the Sale of Goods Act of Prince 

Edward Island.”41 

Why the Court of Appeal is wrong 
43. The Appellants submit that the Majority is in error and applied the wrong test when it 

concluded that the claims are integrally connected to maritime matters on the basis of provisions 

contained in the Federal Court Act. The fact that a ship or maritime undertakings are involved 

does not automatically trigger the application of Canadian Maritime Law. It should be 

remembered, as per ITO, whether an activity is “integrally connected to maritime matters” is, or 

should be, a factual inquiry. With respect the Majority of the Court of Appeal below declined to 

undertake that analysis. 

44. The Majority flatly disagreed with the Trial Judge’s assessment that the Appellant’s 

claim was not “integrally connected” with maritime matters. But the justification offered is 

limited. They simply said the Trial judge erred because she did not consider paragraphs 22(2)(m) 

and (n) of the Federal Courts Act.42 

                                                
39 Monk Corp. v. Island Fertilizers Ltd., [1991] 1 S.C.R. 779, 1991 CanLII 95 (SCC), (“Monk”). 
40 Monk, at p. 796. 
41 Monk, at p. 797. 
42 Federal Courts Act, R.S.C. 1985, c.F-7, as amended. 
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45. By holding as it did, the Majority failed to acknowledge or give any meaning to the 

wording of paragraph 22(1) of the Federal Courts Act which provides as follows: 

in all cases in which a claim for relief is made or a remedy is sought under or by virtue of 
Canadian maritime law or any other law of Canada relating to any matter coming within 
the class of subject of navigation and shipping… 

The present case: weighing applicable legal options 
46. The “dominant purpose” of Articles 1726 to 1733 of the Québec Civil Code is to regulate 

the sale of goods rights and obligations of professional sellers and buyers in the Province of 

Québec, a matter clearly within the Province’s jurisdiction. That these Articles may incidentally 

regulate the sale of a marine engine does not disturb their constitutionality. 

47. On the other hand, there is no applicable federal sale of goods legislation. Parliament has 

exercised its jurisdiction over navigation and shipping in ss. 2 and 42 of the Federal Courts Act 

which defines “Canadian maritime law” as follows: 

2. “Canadian maritime law” means the law that was administered by the 
Exchequer Court of Canada on its Admiralty side by virtue of the Admiralty Act, 
chapter A-1 of the Revised Statutes of Canada, 1970, or any other statute, or that 
would have been so administered if that Court had had, on its Admiralty side, 
unlimited jurisdiction in relation to maritime and admiralty matters, as that law has 
been altered by this Act or any other Act of Parliament.” 43 

42. Canadian maritime law as it was immediately before June 1, 1971 continues 
subject to such changes therein as may be made by this Act or any other Act of 
Parliament. 

48. The effect of these sections is to incorporate as, federal statutory law, all of the law, 

common and civil law, that was administered by the English Courts of Admiralty in 1934, as 

amended by the federal Parliament and as developed through judicial precedent.44 

49. The language contained at s. 22(2)(m) originates from s. 6 of the Admiralty Act, 184045 

“for necessaries supplied to a foreign or sea-going vessel” and amended in s. 5 of the Admiralty 

                                                
43 Note: for a historical review of the development of Canadian Maritime Law, see ITO, supra 

note 2, p. 767-771 and p. 776. 
44 ITO, at p. 776. 
45 3&4 Vict. C. 65 (U.K.), ABA Tab 5.    
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Act, 186146 section 5 “any claim for necesaries supplied to any ship elsewhere than in the port to 

which the ship belongs”.  Section 22(2)(n) originates from s. 4 of the Admiralty Act 1861 “any 

claim for the building, equipping, or repairing of any ship, if at the time of the institution of the 

cause the ship or the proceeds thereof are under arrest of the Court.”  These provisions were 

replicated in the (Canadian) Admiralty Act, 193447 and remained in force up until the creation of 

the Federal Court, which replaced the “Exchequer Court”.  Admiralty jurisdiction was thereafter 

reformed by the modern Federal Court Act48, where the limitations in each section were 

removed to form the present day wording.49 

50. The Majority in this case did not observe that s. 22(2)(m) and (n) serve different purposes 

and have been so interpreted throughout their history. The “supplies and services” provision 

refers to consumables provided to a ship for her operation and maintenance, while the 

“construction, repair and equipping” refer to the “non-consumables” that form a permanent part 

of the ship.50 

51. In either case, the purpose of these sections is to give marine suppliers and repairers the 

right to proceed “in rem” against a ship in the Admiralty Court once certain conditions are met. 

With respect, it was not to create a competing body of law to the commercial law applied by the 

Common Law Courts of general jurisdiction. To the contrary, broadly stated, the purpose of s. 22 

is to define the jurisdiction of the Federal Court which is “concurrent” with Provincial Superior 

Courts “of original jurisdiction”.51 No more, no less. Concurrent jurisdiction implies a spirit of 

                                                
46 24 & 25 Vict. C.10 (U.K.), ABA Tab 6.  
47 24 Vict. C.-31, ABA Tab 7.   
48 1970 S.C. chap. 1 
49 See for a general history, Stone A.J. (Hon.) Canada’s Admiralty Court in the Twentieth 

Century (2002) 47 McGill L.J. 511-558.  
50 The D’Vora (1952) 2 Lloyd’s Rep. 404, ABA Tab 3; the Exchequer Court observed this 

distinction in Peter Judge Sons v. The John Irwin (1911) 14 Ex.C.R.20, ABA Tab 4, Derrington, 

S. and Turner, J.M. The Law and Practice of Admiralty Matters, Oxford, 2007, at page 107, para. 

5.69, ABA Tab 11. 
51 Ontario (Attorney General) v. Pembina Exploration Canada Ltd. [1989] 1 S.C.R. 206, 1989 
CanLII 112 (SCC).  
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cooperation as between the application of Canadian Maritime Law and Provincial jurisdiction 

over “property and civil rights”. 

52. Notwithstanding the fact that, even if Canadian Maritime Law as described in the Federal 

Courts Act applies in these circumstances, it is not set out as applying exclusively, there is reason 

to doubt the Act was intended to operate here at all. 

53. Critically, the content of Canadian Maritime Law in that Act does not specifically address 

“manufacturing” or “sale” as an activity. Hence the Majority is mistaken that the Appellant’s 

claim might have been one for “supplies and services”. The Appellant submits it was further 

mistaken on the facts that the claim related to one of “equipping the ship” in this case, because 

there was no intention of the parties to the contract that the Respondent “equip” the Appellant’s 

ship as the phrase is commonly understood. 

54. The Majority stopped short of carrying out a factual inquiry of the subject-matter under 

consideration. It failed to conduct a “connecting factors” analysis as mandated by this Court.52 

Rather than analyze the underlying activity to which the claim relates – a manufacturing defect – 

the Court reviewed general principles of Canadian Maritime Law, particularly the purpose of 

giving in rem rights to suppliers of equipment to ships in order to secure payment53. The 

Majority failed to appreciate however that per s. 139 of the Marine Liability Act54, suppliers of 

equipment and repairs to a Canadian ship such as the “Camilla Desgagnés” (as opposed to a 

foreign ship) do not benefit from a maritime lien on the ship for payment of their services, and in 

any event, the Federal Court’s attribution of in rem jurisdiction and payment are not at issue in 

this matter.   

55.  The Court applied Canadian Maritime Law because, in its view, the contract related to 

repair or equipping of a ship, a subject over which the Federal Court has jurisdiction by virtue of 

paragraphs 22(2)(m) and (n) of the Federal Courts Act.55 

                                                
52 In ITO and Monk. See also General MPP Carriers Ltd. v. SCL Bern AG, 2014 FC 571, 2014 
CarswellNat 2272, Bornstein Seafoods Canada Ltd. v. Hutcheon, 1997 CanLII 5852 (FC), 140 
F.T.R. 241. 
53 Québec Court of Appeal Reasons, para. 97, AR Tab 2. 
54 S.C. 2001, c. 6 
55 Québec Court of Appeal Reasons, paras 94 to 100, and 104, AR Tab 2. 
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56. However, the substantive content and scope of “Canadian Maritime Law” is to be found 

in ss. 2 and 42 of the Federal Courts Act, not in s. 22 (2) (m) and (n) as set out by the Majority of 

the Court of Appeal below. The purpose of s. 22 is to define the jurisdiction of the Federal Court, 

it does not create operative law or a cause of action.56 

57. In the present case, the Majority held that English admiralty law included the (UK) Sale 

of Goods Act since English courts applied that statute to the sale of ships and the supply of 

equipment to ships.57 However, that reasoning is flawed. 

58. The UK Sale of Goods Act 1893 applied as English commercial law to the sale of goods 

generally: it was not a “maritime” enactment. In the case of Cammell Laird & Co. Ltd. V. 

Manganese Bronze and Brass Co Ltd.,58 the Act was applied by the English House of Lords to a 

contract of sale of ship equipment, where the contract was “unquestionably a contract for the sale 

of future goods, within the meaning of the Sale of Goods Act 1893, this expression being defined 

by s. 62 sub-s.1, as meaning goods to be manufactured or acquired by the seller after the making 

of the contract of sale.”59 In its deliberations, the House of Lords considered case law pertaining 

to sales of motor chassis, a bridge, and spirits. Therefore, that case does not stand for the 

proposition that English admiralty law had anything to do with the sale of ship equipment. 

59. The fact that the UK Sale of Goods Act 1893 was applied to the sale of ship equipment 

supports the Appellants’ contention that maritime law has nothing to do with the present matter. 

Canadian courts followed a similar path by applying provincial sale of goods legislation to the 

sale of vessels. For instance, the Federal Court of Appeal applied the British Columbia Sale of 

Goods Act to the sale of a vessel.60 Furthermore, in a very recent decision of the Superior Court 

                                                
56 ITO, supra note 2, p. 772. 
57 Québec Court of Appeal Reasons, para. 117, AR Tab 2. 
58 Cammell Laird & Co. Ltd. V. Manganese Bronze and Brass Co Ltd. (“Cammell Laird”), 
(1934) A.C. 402 (H.L.), ABA Tab 2.  
59 Cammell Laird, at p. 420, ABA Tab 2. 
60 Casden v. Cooper Enterprises Ltd., (F.C.A.), [1993] F.C.J. No. 124, 61 F.T.R. 235, at p. 3, 
ABA Tab 1. 
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of Québec, provisions of the Québec Civil Code, and, in particular Article 1733, were applied to 

a claim arising from the sale of a ship without any discussion of Canadian maritime law.61 

60. Critically, this decision in Salvail Saint-Germain was taken notwithstanding the fact that 

the same ship was subject to in rem proceedings before the Federal Court to enforce a marine 

mortgage.62 Clearly, the provincial and federal jurisdictions can apply depending on the issue to 

be decided. The decision of the Majority in this case marks the first decision of a Provincial 

appellate court to apply the (UK) Sale of Goods Act (1893) to a contract of sale in Canada. 

61. There is no doubt that the provisions of the Québec Civil Code on sale of goods, like all 

provincial sales of goods legislation, are valid enactments of the provincial legislature. For the 

UK Sale of Goods Act 1893 to apply and oust the provisions of the Québec Civil Code, one 

would have to conclude that Parliament can validly legislate on the substantive conditions of a 

contract of sale for the simple reason that the property sold will be used in maritime activities. 

Why it is not enough to look at s. 22(2) of the Federal Courts Act 
62. In the case of Windsor (City) v. Canadian Transit Co., this Court had to consider the 

three-pronged ITO test to determine whether the Federal Court had jurisdiction to hear a claim 

by the Canadian Transit Company relating to the constitutionality of a municipal by-law. There, 

this Honourable Court determined it was not sufficient to merely look at the subjects enumerated 

in the Federal Courts Act: 

Effect must still be given to the words "is sought under an Act of Parliament or 
otherwise" in s. 23. Had Parliament intended the Federal Courts Act to grant jurisdiction 
to the Federal Court to provide any relief (as defined broadly) in relation to the classes of 
subjects enumerated in s. 23, it would simply have said so. It would be circular to reason 
that s. 23 is self-referential: it is not itself a federal law under which the Company can 
seek relief, however "relief" is defined. Rather, as Shore J. found at first instance, s. 23 
confers on the Federal Court jurisdiction over certain claims, including certain claims for 

                                                
61 Salvail Saint-Germain v. Location Holand (1995) Ltée, 2017 QCCS 5155, 2017 CarswellQue 
10164 (“Salvail Saint-Germain”); see also Royal & Sun Alliance c. Hewitt Equipement Ltée, 
2008 QCCS 4459, 2008 CarswellQue 9264.  
62 Lakeland Bank v. The Ship Never E Nuff, 2016 FC 1096, 2016 CarswellNat 4927, at para. 53. 
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declarations, but does not confer on parties the right to make those claims in the first 
place. For that right, parties must look to other federal law.63 

63. The present dispute relates to a manufacturing defect in goods – marine engine 

components – sold pursuant to a contract of sale. The Appellant alleged that the crankshaft sold 

by the Respondent contained a latent defect at the time of sale and was not fit for the intended 

purpose.  Appellant claimed damages resulting from the engine failure. The Respondent denied 

the presence of a latent defect and invoked a contractual limitation provision. 

64. As described above, the claim is based on a contract of sale the terms of which were 

specified in a purchase order which contained primarily sale of goods undertakings. For 

example, it set out the type of goods sold, quantity, price, payment conditions and time of 

delivery. There is nothing peculiarly maritime about this except that the goods in question 

happened to be for the Camilla Desgagnés. 

65. Title to and responsibility for the goods passed to the buyer when the goods were 

delivered by the seller in Halifax – “F.O.B. Halifax”. The only reference to a maritime 

undertaking in the contract was the method of delivery of the goods by sea freight, but this is not 

an issue in the claim. 

66. The predominant sale aspect of the contract is further evidenced by the General Terms 

and Conditions Spare Parts (2005), which are admittedly included in the contract of sale, and 

which state in Clause 1: 

“Introduction: These General Terms and Conditions for the sale of Spare Parts 
(hereinafter referred to as the “Conditions”) shall, unless otherwise agreed in writing, 
apply to all sales and deliveries of Spare Parts (“Spare Parts”) by any authorized 
company, distributor/agent or service station of the Wärtsilä Group (hereinafter referred 
to as the “Supplier”) to a purchaser (hereinafter referred to as the “Buyer”).”64 

                                                
63 Windsor (City) v. Canadian Transit Co., [2016] 2 S.C.R. 617, 2016 SCC 54 (“City of 
Windsor”), at para. 52. 
64 See Exhibit D-1, AR Tab 9. 
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Reason by analogy 
67. In Isen, the factual context of the claim involved negligent acts while using a bungee cord 

to secure a pleasure craft for road transportation.65 The mere involvement of a pleasure craft was 

deemed insufficient to invoke Parliament’s jurisdiction over navigation and shipping. The court 

looked at the applicable legislation to determine whether the activity was integrally connected to 

the act of navigating the pleasure craft. The focus was on the acts that formed the basis of the 

negligence claim: 

Parliament does not have jurisdiction over pleasure craft per se.  The mere involvement 
of a pleasure craft in an incident is not sufficient to ground Parliament’s 
jurisdiction.  Rather, in cases such as this, a court must look at the allegedly negligent 
acts and determine whether that activity is integrally connected to the act of navigating 
the pleasure craft on Canadian waterways such that it is practically necessary for 
Parliament to have jurisdiction over the matter.  Given that the focus is on the acts that 
form the basis of the negligence claim, where or when those acts occurred is not 
determinative.66 

68. In Isen, this Honourable Court determined that although the launching and the removal of 

the boat from the water were matters that fell within Parliament’s jurisdiction over navigation, 

once the boat was on land, it was removed from Parliament’s jurisdiction.67 

69. Similarly, the present dispute concerns the sale of a defective crankshaft and negligent 

acts which took place on land. The “pith and substance” of the dispute is the negligent assembly 

of the crankshaft by the manufacturer – a breach of seller’s warranty against latent defects – not 

the unseaworthiness of the ship,68 nor the “tortious liability which arises in a maritime 

context”.69 If the Appellants had purchased refrigerators and ovens to “equip” the ship’s kitchen, 

which turned out to be defective, Canadian maritime law would not govern the sale. The defect 

                                                
65 Isen, supra note 3, at para. 21. 
66 Isen, supra, at para. 24 [Emphasis added]; of note, s. 22(2)(d) of the Federal Courts Act, “any 

claim for damage or for loss of life or personal injury caused by a ship either in collision or 

otherwise”, was not referred to. 
67 Isen, supra, at para. 25. 
68 Québec Court of Appeal Reasons, para. 95, AR Tab 2. 
69 Bow Valley Husky (Bermuda) Ltd. v. Saint John Shipbuilding Ltd., [1997] 3 S.C.R. 1210, 1997 
CanLII 307 (SCC) (“Bow Valley”), para. 84, citing LaForest in Whitbread. 
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and the breach existed whether the crankshaft was installed on the ship or stored as inventory in 

the Appellants’ warehouse. 

70. The claim relates only to the quality of the goods sold. The subject-matter of the dispute 

is a manufacturing defect. 

• the fault complained of occurred at the premises of the manufacturer; 

• the defect was present before the crankshaft left the premises of the manufacturer; 
 and 

• the defect existed regardless of the end use of the crankshaft, (i.e. its installation 
 in the ship). 

71. The rules relating to the seller’s obligations are not, or should not be considered 

integrally connected to Canadian Maritime Law on the sole ground that the equipment sold will 

be used in a maritime activity – no more than the sale of an aircraft engine can be related to 

Federal law, notwithstanding Parliament’s jurisdiction over aeronautics. 

72. The manufacturer’s warranty against latent defects and presumptions or inferences 

relating thereto have nothing to do with Canadian Maritime Law, particularly in circumstances 

where the latent defect arises from a land-based activity and does not have a maritime 

component.70 

73. It is worth repeating that there are no specialized admiralty laws, rules, principles, or 

practices governing the standard of care applicable to a manufacturer’s activities nor is there a 

practical necessity for a uniform federal law prescribing how the manufacturer should ensure that 

the products sold are free of defects. What we’re left with is the clear language of Provincial law 

– the Québec Civil Code which directly addresses the sale of goods and the seller’s warranty – as 

compared to the debatable import of Canadian Maritime Law. It is not at all obvious from the 

record below or the reasons of the Court of Appeal why Canadian Maritime Law applies, let 

alone exclusively in these circumstances. 

                                                
70 Unlike the factual situation in the case of Bow Valley, where the system was defective because 

it was installed on a platform in the water and ungrounded. The use of the equipment in the 

marine environment was the cause of the defect: i.e. the system would not have been defective 

on land. Isen, see particular analysis of Decary, J adopted by Rothstein J. at para. 28. 
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Why other decisions are distinguishable 
74. In concluding that the contract for the sale of a marine engine is not integrally connected 

to navigation and shipping, the Trial Judge considered statements made by this Honourable 

Court in leading cases. In some cases, a matter is so integrally connected to navigation and 

shipping that Parliament’s jurisdiction is exclusive. This is not one of those cases. Jurisprudence 

pertaining to the ambit of maritime law and the practical necessity for a uniform federal body of 

law confirms that, at best, the maritime aspects of this case are incidental to the dispute. 

75. This Honourable Court’s decision in Wire Rope Industries of Canada (1966) Ltd. v. B.C. 

Marine Shipbuilders et al71, which pre-dates ITO, is distinguishable from the present case as it 

concerned the jurisdiction of the Federal Court in relation to claims arising from negligent repair 

work in a true maritime context – a sea barge was lost while being towed, and it was determined 

that the loss occurred because of the failure of a steel socket that formed part of the towline 

between the tug and the barge. The barge owner claimed under a towage contract for the 

negligence in the resocketing operation which resulted in the loss of the barge. 

76. Although the Court in that case found that the claims fell within the Federal Court’s 

jurisdiction pursuant to ss. 22 (m) and (n) of the Federal Court Act, it is debatable whether the 

Court would have come to a different conclusion had it carried out an ITO-type analysis. In any 

event, the matter related to a contract of services, not subject to sale of goods warranties.  It is 

also noteworthy that the focus was on the maritime jurisdiction of the Federal Court. Since the 

matter arose in British Columbia, common law principles applied regardless of the maritime 

nature of the claims. 

77. In Bow Valley Husky (Bermuda) Ltd. v. St. John Shipbuilding Ltd.72 this Court had to 

decide whether Newfoundland law or Canadian maritime law applied to a claim for negligence. 

A fire broke out on a drill rig on the Grand Banks of Newfoundland and fault was apportioned 

between the plaintiffs and the defendants. At issue was whether the case was governed by 

Canadian maritime law (which precluded application of the Newfoundland Contributory 

Negligence Act and made contributory negligence a bar to plaintiffs’ recovery at common law). 

                                                
71 Wire Rope Industries of Canada (1966) Ltd. v. B.C. Marine Shipbuilders et al, [1981] S.C.R. 
363,1981 CanLII 182 (SCC) (“Wire Rope”).  
72 Bow Valley, supra, note 69. 
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78. Having carried out a detailed analysis of the factual situation surrounding the claim, 

McLachlin J. found that Canadian Maritime Law applied because the claim advanced was for 

tortious liability arising in a clear maritime context: 

The operation of the rig’s heat trace system was hazardous because the GFCB system that 
was installed was not appropriate in the ungrounded marine context. The claims against 
the defendants for failure to warn included allegations that the defendants knew about the 
special marine material requirements such as non-combustibility or flame retardancy. The 
products liability issues in this case are clearly dominated by marine considerations.73 

Conclusion 
79. On one hand Paquette S.C.J. applied the correct test to determine whether, in pith and 

substance, the subject matter in dispute fell within Federal jurisdiction. She determined the 

applicability of a limitation of liability clause in a commercial contract was not integrally 

connected to navigation and shipping. As such, the Québec Civil Code applied to the dispute. 

There was no need to consult Canadian Maritime Law. 

80. On the other hand, the Majority of the Court of Appeal concluded the matter was 

integrally connected to navigation and shipping. For the Majority, that meant that the Québec 

Civil Code did not apply. The trouble is the Majority arrived at that conclusion by a separate 

analysis. It did not undertake a proper pith and substance analysis or follow past jurisprudence on 

this point, including from this Honourable Court. Rather, with reference to provisions in the 

Federal Courts Act which grant concurrent jurisdiction to the Federal Court to adjudicate matters 

of Canadian Maritime Law, the Majority determined that the Québec Civil Code did not apply. 

81. This was an error. The Majority failed to apply the appropriate test and ignored 

jurisprudence which strongly suggests that, notwithstanding the presence of a vessel in the 

factual matrix of this case, it is not the case that Parliament’s jurisdiction over navigation and 

shipping or Canadian Maritime Law is engaged. 

Constitutional Questions: 
82. If Canadian Maritime Law governs, then the following two constitutional questions arise: 

                                                
73 Bow Valley, supra, para. 85. [Emphasis added]. 
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a) Can provincial law nevertheless apply incidentally? Are articles 1729 and 1733 of 
 the Québec Civil Code constitutionally inoperative in respect of a claim by a 
 buyer for damages arising from a latent defect pursuant to a contract of sale of a 
 marine engine or equipment supplied to a ship by reason of the doctrine of federal 
 paramountcy? 

b) Are articles 1729 and 1733 of the Québec Civil Code constitutionally inapplicable 
 in respect of a claim by a buyer for damages arising from a latent defect pursuant 
 to a contract of sale of a marine engine or equipment supplied to a ship by reason 
 of the doctrine of the doctrine of inter-jurisdictional immunity? 

Appellant’s submission respecting question a) 
The necessity of considering the interaction between the Québec Civil Code and Canadian 
Maritime Law 
83. The Majority of the Québec Court of Appeal rejected any consideration of the incidental 

application of Provincial law in the maritime context without addressing the developments in this 

Court’s jurisprudence subsequent to ITO and Bow Valley Husky.74 

84. The Dissenting decision of Vezina J. referred to jurisprudence from the Federal Court 

which considered the incidental effects analysis in the following way: 

[35]      Even supposing that Parliament is qualified to legislate on substantive conditions 
governing the sale of a vessel under its navigation and shipping power, the application of 
these relevant provisions of the Civil Code of Québec on the sale (and the equivalent 
provisions in the other provinces) would not in any way be precluded. It is well settled in 
established in Canadian constitutional law that the provincial laws of general application 
can incidentally be applied in the federal sphere, unless they conflict with valid federal 
laws. The only exception to this principle flows from the theory of interjurisdictional 
immunities, as applied by the Supreme Court in Ordon.75 

85. It is the Appellant’s submission that the present constitutional case requires a proper 

consideration of the applicable constitutional doctrines. The key question is whether Canadian 

maritime law necessarily ousts all application of otherwise valid Provincial law (in this case, the 

Québec Civil Code) that has the closest connection to the activity concerned. 

                                                
74 Canadian Western Bank, supra note 11; Marine Services v. Ryan (Succession), [2013] R.C.S. 
53, 2013 SCC 44 (“Ryan Succession”); Sasketchewan (A.G.) v. Lemare Lake Logging, [2015] 3 
R.C.S. 419, 2015 SCC 53 (“Lemare Lake”); Alberta (A.G.) v. Moloney, [2015] 3 R.C.S. 327, 
2015 SCC 51 (“Moloney”). 
75 9171-7702 Québec Inc. v. Canada, 2013 FC 832, 438 F.T.R. 11, at para. 35. [Emphasis 
added]. 
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86. Even assuming that Parliament is empowered under its navigation and shipping 

competence to legislate on the sale of goods for use in a maritime context, the Québec Civil 

Code is not or should not be automatically ruled out. The prevailing jurisprudence advocates a 

rigorous constitutional analysis that must be resolved before rendering inoperative a legislative 

provision emanating from the other order of government. 

87. In Lemare Lake, this Honourable Court recalled its remarks in Canadian Western Bank: 

“The fact that Parliament has legislated in respect of a matter does not lead to the presumption 

that in doing so it intended to rule out any possible provincial action in respect of that subject”.76 

Further, in Moloney, this Court noted that “If both laws are independently valid, however, the 

court must determine whether their concurrent operation results in a conflict.”77 

Applicable doctrine 
88. Where legislative overlap jeopardizes the balance between unity and diversity, courts 

have relied upon two constitutional doctrines, federal paramountcy and interjurisdictional 

immunity, to protect one level of government against incidental intrusions by the other level in 

certain circumstances.78 

89. The powers of each level of government inevitably interrelate and overlap and these 

constitutional doctrines were developed in order to, 

• permit an appropriate balance to be struck in the recognition and management of 
 the inevitable overlaps in rules made at the two levels of legislative power; 

• recognize the need to preserve sufficient predictability in the operation of the 
 division of powers; and  

• to facilitate, not undermine “co-operative federalism”79 

                                                
76 Lemare Lake, supra, note 74 at para. 20. 
77 Moloney, supra note 74, at para. 17. 
78 Canadian Western Bank, supra note 11, at para. 32; Moloney, at para. 16. 
79 Canadian Western Bank, at para. 24. 
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How do Canadian Maritime Law & the Québec Civil Code interact? 
90. The Majority of the Court of Appeal below applied both the UK Sale of Goods Act (1893) 

1893, 56-57 Vict., c. 71 and common law principles relating to contractual interpretation to allow 

the limitation of liability provision – admittedly included as part of the contract of sale.80 

91. Articles 1729 and 1733 of the Québec Civil Code, which are indisputably intra vires the 

jurisdiction of the Québec legislature over the sale of goods, enunciate the Québec legislator’s 

overriding public policy considerations which protect the buyer against a professional seller: 

92. Under Article 1729 the latent defect is presumed to have existed at the time of sale unless 

the seller or manufacturer proves on a balance of probabilities that the defect is due to improper 

use of the property by the buyer.  According to authors Baudouin and Deslauriers, the legislator 

wished to remedy the difficulty in proving the pre-existence of the defect.81 This legal 

presumption operates a reversal of the burden of proof and presupposes a decision of legislative 

policy on the choice of the party that will bear the risks of the proof.  

93. Article 1733 prohibits exclusions and limitations of liability unless the seller or 

manufacturer rebuts the presumption that it knew of the existence of the defect at the time of 

sale. “The manufacturer of a defective thing must assume the ultimate responsibility for his 

incompetence, actual or presumed.”82 Since its enactment, Article 1733’s presumption of 

knowledge has applied to all  professional sellers without distinction. Only non-professionals are 

exempt.83 

94. With respect to the applicability of the Québec Civil Code, an inherent defect is, by its 

very nature, not discernible by the buyer and can only be known by the seller/manufacturer. It 

matters not that the buyer is experienced or operates in the commercial market place. The buyer 

did not bargain for a defective product nor did the buyer agree to bear the risk of a defective 

product. The manufacturer should be discouraged from selling defective products with impunity 

and in Québec at least, there is indeed, contrary to the Majority of the Court of Appeal’s finding, 

                                                
80 Québec Court of Appeal Reasons, para. 117, AR Tab 2. 
81 J-L Baudouin & P. Deslauriers, La responsabilité civile, 6e édition, (Québec : Les Éditions 
Yvon Blais inc., 2003) p. 1246 no 1790, ABA Tab 9. 
82 General Motors v. Kravitz, [1979] 1 S.C.R. 790, 1979 CanlII 22 (SCC), at p. 798. 
83 ABB Inc. v. Domtar Inc., [2007] 3 S.C.R. 461, 2007 SCC 50 (“ABB”), at para. 60.  
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“a compelling public policy which render unenforceable limitation of liability terms in a 

commercial contract.84 These policy choices should not be set aside lightly. 

95. “The development of Quebec’s law of obligations has been marked by efforts to strike a 

proper balance between, on the one hand, the individual’s freedom of contract and, on the other, 

adherence by contracting parties to the principle of good faith in their mutual relations. This 

trend in the law of obligations has had a profound influence on the choices made by the Quebec 

legislature and on the decisions of our courts. It should of course inform the approach of parties 

to a contract of sale to the exercise of their rights and the performance of their obligations.”85 

Is coexistence possible? 
96. The issue to be determined is whether and to what extent articles 1729 and 1733 can 

apply incidentally to a contract of sale of a marine engine or equipment. 

97. Under the doctrine of paramountcy, only those Provincial laws that conflict with 

exclusive Federal jurisdiction may be rendered inoperative. Ordinarily, conflicts between validly 

enacted Provincial and Federal legislation arise in the context of an operational conflict (where it 

is impossible to comply with both the federal and provincial law) or where the purpose of a law 

is frustrated (i.e. where the Provincial law undermines the purpose of the Federal law).86 

98. Assuming that the (UK) Sale of Goods Act, 1893 applies as Canadian Maritime Law in 

this case, s. 14 thereof codified the common law rule relating to the quality or fitness for purpose 

of goods supplied under a contract of sale. Where the buyer 

• makes known to the seller the particular purpose for which the goods are required, 
 so as to show that the buyer relies on the seller’s skill or judgment, and 

• the goods are of a description which it is in the course of the seller’s business to 
 supply, 

there is an implied warranty that the goods shall be reasonably fit for such purpose. 

99. The common law rule is that a latent defect must affect an essential characteristic of the 

good and make that good unfit for its intended use. The onus is on the buyer to prove that the 

                                                
84 Québec Court of Appeal Reasons, para. 143, AR Tab 2. 
85 ABB, supra note 83, at para. 1 
86 Lemare Lake, supra note 74, at para. 17. 
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latent defect was known to the seller or that the seller showed reckless disregard for what he 

should have known. 

100. Unlike Québec law, the common law has no specific rule for the case of professional 

sellers, and sellers can contractually limit the implied legal warranty against latent defects. A 

limitation of liability provision in a contract will be valid unless it is declared to be 

unenforceable by reason of unconscionability.87 

101. By way of contrast and comparison, the relevant provisions of the Québec Civil Code are 

as follows: 

Art. 1726. The seller is bound to warrant the buyer that the property and its 
accessories are, at the time of the sale, free of latent defects which render it unfit 
for the use for which it was intended or which so diminish its usefulness that the 
buyer would not have bought it or paid so high a price if he had been aware of 
them. 
 
The seller is not bound, however, to warrant against any latent defect known to 
the buyer or any apparent defect; an apparent defect is a defect that can be 
perceived by a prudent and diligent buyer without the need to resort to an expert. 
 
Art. 1729. In a sale by a professional seller, a defect is presume to have existed at 
the time of the sale if the property malfunctions or deteriorates prematurely in 
comparison with identical property or property of the same type; such a 
presumption is rebutted if the defect is due to improper use of the property by the 
buyer. 
 
Art. 1733. A seller may not exclude or limit his liability unless he has disclosed 
the defects of which he was aware or could not have been unaware and which 
affect the right of ownership or the quality of the property. 
An exception may be made to this rule where a buyer buys property at his own 
risk from a seller who is not a professional seller. 

102. Articles 1729 and 1733 codify the case law under the Civil Code of Lower Canada 

relating to the warranty against latent defects. Article 1729 was introduced as new law in the 

Civil Code of Québec to codify the obligation imposed on the professional seller to warrant the 

quality of goods sold and facilitate the proof of defect by creating a rebuttable presumption, and 

                                                
87 ABB, supra note 83, at paras. 80-82. 
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Article 1733 confirms the presumption of knowledge of the defect imposed on a professional 

seller.88 

103. The rationale for imposing onerous obligations on the professional seller was aptly 

summarized by this Court in ABB Inc. v. Domtar Inc: 

“Manufacturers are considered to be the ultimate experts with respect to the goods, 
because they have control over the labour and materials used to produce them: (citation 
omitted) Moreover, buyers are entitled to expect that manufacturers guarantee the quality 
of the products they design and market. Consequently, manufacturers are subject to the 
strongest presumption of knowledge and to the most exacting obligation to disclose latent 
defects.”89 

104. The doctrine of paramountcy does not apply in this case as there is no conflict between 

Provincial laws and Federal jurisdiction. The jurisprudence is clear there must be an actual 

conflict between Provincial and Federal legislation: “Stated otherwise, operational conflict arises 

‘where one enactment says ‘yes’ and the other says ‘no’, such that ‘compliance with one is 

defiance of the other’”.90 Here there is none. The mere existence of duplication does not 

constitute a degree of incompatibility which triggers the application of the doctrine. In addition, a 

Provincial law may add requirements that supplement or are more restrictive than those 

contained in Federal legislation.91 

Keeping consistency with past practice 
105. Generally, the burden to establish a conflict is on the party alleging the existence of the 

conflict. The purpose of the Federal statute must be established, and then it must be clearly 

proven that Provincial legislation is incompatible with this purpose: 

The burden a party faces in successfully invoking paramountcy is accordingly a 
high one; provincial legislation restricting the scope of permissive federal 
legislation is insufficient on its own:  COPA, at para. 66; see also Ryan Estate, at 
para. 69.”92 

                                                
88 See Commentaires du Ministre de la justice, Tome 1, Le Code Civil du Québec, at pages 
1079,1081-82, ABA Tab 10. 
89 ABB, supra note 83, at para. 41. 
90 Lemare Lake, supra note 74, at para. 18. 
91 Canadian Western Bank, supra note 11, at para. 72; Moloney, supra note 74, at para. 26. 
92 Lemare Lake, supra note 74, at para. 26. 
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106. This Court has cautioned that the doctrine of paramountcy should be narrowly construed 

and that courts should favour harmonious interpretations of conflicting legislation.93 When 

applying the doctrine, this Court in Moloney has determined the appropriate approach to be 

taken: 

…In keeping with co-operative federalism, the doctrine of paramountcy is applied 
with restraint.  It is presumed that Parliament intends its laws to co-exist with 
provincial laws. Absent a genuine inconsistency, courts will favour an 
interpretation of the federal legislation that allows concurrent operation of both 
laws… Conflict must be defined narrowly, so that each level of government may 
act as freely as possible within its respective sphere of authority.94 

107. In Bank of Montreal v. Marcotte (“Bank of Montreal”),95 the banks invoked 

paramountcy on the basis that the Consumer Protection Act96 frustrated the broad federal 

purpose of providing exclusive federal banking standards to banking products and services. 

However, the Court held that ss. 12 and 272 do not provide for standards applicable to banking 

products and services but rather articulate a contractual norm in Québec.97 

108. In Lemare Lake, the dispute focused on two different procedural and substantive 

requirements applicable as a precondition to commencing an action with respect to farm land, 

which were imposed by federal and provincial legislation. Under the Bankruptcy and Insolvency 

Act (“BIA”) a ten day notice must be given before the appointment of a national receiver, 

whereas the Saskatchewan Farm Security Act required that a secured creditor give a 150 day 

notice of intention and engage in a mandatory review and mediation process before commencing 

an action. This Court found no operational conflict as the creditor could comply with both laws 

by observing a longer notice period imposed by Provincial law first. 

109. In dealing with the second type of conflict whether the provincial enactment frustrated 

the purpose of the federal regime, submissions were made on the purpose of the BIA which relied 

on case law and secondary sources about the importance of timeliness and uniformity in 

insolvency proceedings. This Court held that the evidence was insufficient to support a claim 

                                                
93 Lemare Lake, supra, at paras. 20-21. 
94 Moloney, supra note 74, at para. 27. [Emphasis Added]. 
95 Bank of Montreal v. Marcotte, [2014] 2 S.C.R. 725, 2014 SCC 55 (“Bank of Montreal”).  
96 Consumer Protection Act, CQLR c. P-40.1 (“CPA”). 
97 Bank of Montreal, supra note 95, at para. 79. 
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that Provincial legislation, which was more restrictive than the applicable Federal law, frustrated 

the purpose of Federal legislation.98 

110. Further, the case of Ryan Succession concerned the statutory bar imposed by Provincial 

workmen’s compensation legislation on the right of a party to commence a maritime action 

permitted under Canadian maritime law. The loss of a commercial fishing vessel off the coast of 

Newfoundland resulted in the death of the Ryan brothers. The eligible dependants of the 

deceased applied for and received compensation under the Newfoundland Workplace Health, 

Safety and Compensation Act (“WHSCA”), which by its express terms barred the dependants 

from taking an action in court. 

111. In the first instance, the Court was asked whether an operational conflict existed between 

the two laws as the WHSCA denied the dependants a cause of action available under the federal 

Marine Liability Act (“MLA”), and then whether the bar frustrated a federal purpose of creating a 

cause of action allowing the dependants to choose their preferred method of obtaining 

compensation and maintaining uniformity in maritime negligence law. 

112. This Honourable Court found that, even though it was evident that Parliament enacted the 

MLA to expand the maritime tort regime,99 the Provincial and Federal statutes are distinct in 

purpose and nature and could operate side-by-side without conflict.100 The MLA is a statutory 

maritime tort regime which provides a maritime cause of action whereas the Newfoundland 

Workplace Health, Safety and Compensation Act (“WHSCA”) provides no fault insurance 

benefits for workplace-related injury, a different regime for compensation that is distinct and 

separate from tort.101 The statutory bar imposed by the WHSCA did not frustrate the Federal 

purpose: “The high standard for applying paramountcy on the basis of the frustration of a federal 

purpose is not met here.”102 

                                                
98 Lemare Lake, supra note 74, at paras. 45, 68. 
99 Ryan Succession, supra note 74, at para. 79. 
100 Ryan Succession, supra, at para. 76. 
101 Ryan Succession, supra, at para. 82. 
102 Ryan Succession, supra, at para. 84. 
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113. On the other hand, the case of Alberta (Attorney General) v. Moloney103 is a concrete 

example of the type of overlap that causes a conflict triggering the application of the doctrine of 

paramountcy. The Alberta Traffic Safety Act allowed that Province to deprive a judgment debtor 

of driving privileges until the judgment arising from a motor vehicle accident was paid in full. 

Where the judgment debtor was bankrupt and the debt was a provable claim under the federal 

Bankruptcy and Insolvency Act, the Alberta’s legislation frustrated the purpose of the Federal 

Bankruptcy and Insolvency Act (which sought the financial rehabilitation of the debtor) and was 

held inoperative.104 

Application to the present case 
114. Predictably, the legislatures of all Provinces have enacted sale of goods legislation 

governing the rights and obligations of sellers and buyers – after all, s. 92(13) grants them 

jurisdiction over property and civil rights matters. Other than s. 2 of the Federal Courts Act, 

Parliament has not enacted any Federal sale of goods legislation dealing specifically with the sale 

of property with maritime characteristics. 

115. Does the power to regulate the contractual obligations of a manufacturer or to impose 

upon him different standards of proof lie at the core of federal jurisdiction over navigation and 

shipping? The answer is ‘no’. The applicable Articles of the Québec Civil Code do not stand in 

the way of Canadian maritime law. There is no operational conflict in the present case and no 

issue of compliance. As such, the Articles should apply and the Respondent should not be able to 

make use of its limitations clause. 

116. Parliament did not intend Canadian maritime law, through s. 2 of the Federal Courts Act, 

to profoundly interfere with Québec’s exclusive authority over the relationship of parties 

involved in a contract of sale. Such a drastic outcome could only be reached with clear and 

unambiguous language. As stated in Lemare Lake, 

                                                
103 Moloney, supra note 74. 
104 Moloney, at paras. 63 and 90. 
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“…absent clear evidence that Parliament intended a broader statutory purpose, courts 
should avoid an expansive interpretation of the purpose of federal legislation which will 
bring it in conflict with provincial legislation.”105 

117. Similar to ss. 12 and 272 of the CPA in the Bank of Montreal case, Articles 1729 and 

1733 articulate a contractual norm in Québec. They do not trammel or impair the manner in 

which the federal power over navigation and shipping can be exercised. 

118. The effect of the UK Sale of Goods Act 1893, if it applies as Federal legislation, is to 

import the implied warranty of fitness for purpose in sale of goods. The provisions of the Québec 

Civil Code duplicate this obligation on the seller and do not modify or affect Federal legislation. 

To the extent the common law principles relating to contractual interpretation constitute federal 

law by virtue of s. 2 of the Federal Courts Act, common law principles which allow parties to 

oust the implied warranty for latent defect and to limit their liability by contract, are merely 

permissive and the additional more restrictive requirements imposed on a professional seller by 

Articles 1729 and 1733 of the Québec Civil Code do not create a conflict.106 

119. There is simply no proof of the purpose of the Federal legislation referred to by the 

Majority of the Court of Appeal below. In the absence of any clear and unequivocal language 

establishing a federal broad and intrusive power over contracts of sale, the claim for 

paramountcy under this branch must fail. 

Appellant’s submission respecting question b) 
The basic position 
120. This is not a maritime and admiralty case. The contract does not deal with what happens 

on the M.V. Camilla Desgagnes, what she transports, or where she sails. Similar to the reasoning 

of Décary J. in Simms v. Isen,107 this case, 

• does not concern the carriage of goods by sea; 

• does not concern issues of good seamanship; 

• there are no specialized admiralty laws, rules, principles or practices applicable; and  

• the contract has nothing to do with navigation or with shipping. 
                                                
105 Lemare Lake, supra note 74,at para. 23. 
106 Lemare Lake, supra, at para. 25. 
107 Simms v. Isen, 2005 FCA 161, 4 F.C.R. 563.  



34 

121. Furthermore, there is no practical necessity for a uniform federal law prescribing 

damages for breach of a private commercial contract between the parties. Accordingly, the 

doctrine of inter-jurisdictional immunity is not triggered. 

122. Even if the doctrine was triggered, the presumption of defect in a sale by a professional 

seller contained at Article 1729 and the prohibition contained at Article 1733 (which prevent a 

professional seller from relying on a contractual limitation of liability) do not impair the core 

competence of Parliament over “navigation and shipping” under the enumerated Federal powers 

contained in the Constitution Act, 1867: 

Interjurisdictional immunity operates to prevent laws enacted by one level of government 
from impermissibly trenching on the “unassailable core” of jurisdiction reserved for the 
other level of government.108 

Setting out the test 
123. Canadian Western Bank considerably reduced the scope of interjurisdictional immunities 

and, to date, this approach has been followed in subsequent decisions: 

Interjurisdictional immunity exists to protect the “basic, minimum and 
unassailable content” or the core of the “exclusive classes of subject” created by 
ss. 91 and 92 of the Constitution Act, 1867: Bell Canada, at p. 839.  This Court 
discussed interjurisdictional immunity in Canadian Western Bank and later in 
Québec (Attorney General) v. Canadian Owners and Pilots Association, 2010 
SCC 39, [2010] 2 S.C.R. 536 (“COPA”).  The doctrine has a limited application 
today:  Canadian Western Bank, at paras. 33-34.  In General Motors of Canada 
Limited v. City National Leasing, [1989] 1 S.C.R. 641, Dickson, C.J. stated the 
dominant tide of constitutional interpretation, which favours, where possible, the 
operation of statutes enacted by both levels of government, militates against 
interjurisdictional immunity.  A broad application of the doctrine is inconsistent 
with a flexible and pragmatic approach to federalism. As stated earlier, 
interjurisdictional immunity “is of limited application and should in general be 
reserved for situations already covered by precedent”: Canadian Western Bank, at 
para. 77.109 

124. In Canadian Western Bank this Court clarified the two-step test for the doctrine of 

interjurisdictional immunity and set the level of intrusion necessary to trigger its application: 

                                                
108 Bank of Montreal, supra note 95, at para. 62. 
109 Ryan Succession, supra note 74, at para. 50. [Emphasis added]. 



35 

The first step is to determine whether the provincial law – s. 26 of the Act – 
trenches on the protected “core” of a federal competence.  If it does, the second 
step is to determine whether the provincial law’s effect on the exercise of the 
protected federal power is sufficiently serious to invoke the doctrine of 
interjurisdictional immunity.110 

125. Even when the doctrine is available, its scope is limited. The encroachment must 

“impair” the “basic, minimum and unassailable content”, or the “core” of the federal 

competence: 

…It is when the adverse impact of a law adopted by one level of government 
increases in severity from “affecting” to “impairing” (without necessarily 
“sterilizing” or “paralyzing”) that the “core” competence of the other level of 
government (or the vital or essential part of an undertaking it duly constitutes) is 
placed in jeopardy, and not before.111 

126. The “core” of a legislative power is what is “vital or essential” something “absolutely 

indispensable or necessary” and should not be given too wide a scope.112 

Prior jurisprudence & examples 

127. The limited application of the doctrine is demonstrated by this Honourable Court’s 

decision in the case of Ryan Succession. There, in addition to paramountcy, the Court was 

required to consider the doctrine of inter-jurisdictional immunity in view of its previous decision 

in Ordon Estate v. Grail (“Ordon”).113  

128. In Ordon, the Court had concluded that maritime negligence law is part of the core of 

Parliament’s jurisdiction over “navigation and shipping”. Since the Provincial workmen’s 

compensation regime barred the claimants from commencing a negligence action which would 

be allowed by the federal Marine Liability Act, the provision in that case trenched on the core of 

the federal power over navigation and shipping. 

                                                
110 Quebec (Attorney General) v. Canadian Owners and Pilots Association, [2010] 2 S.C.R. 536, 
2010 SCC 39 (“COPA”), at para. 54. 
111 Canadian Western Bank, supra note 11, at paras. 48 fin. 
112 Canadian Western Bank, supra, at para. 51. 
113 (1998) 3 S.C.R. 438. 
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129. This Court nevertheless found, on the second prong of the test, that the Provincial regime 

did not impair the exercise of the Federal power over navigation and shipping. In reaching this 

conclusion, the Court referred to and adopted the test of impairment described by McLachlin C.J. 

at para. 45 of Quebec (Attorney General) v. Canadian Owners and Pilots Association114: 

(60) However, we conclude that the second prong of the test is not met as s. 44 of 
the WHSCA does not impair the exercise of the federal power over navigation 
and shipping.  At para. 45 of COPA, McLachlin C.J. described impairment as 
suggesting an impact that not only affects the core federal power, but does so in a 
way that seriously or significantly trammels the federal power.  In an era of 
cooperative, flexible federalism, application of the doctrine of interjurisdictional 
immunity requires a significant or serious intrusion on the exercise of the federal 
power. It need not paralyze it, but it must be serious.115 

130. The Court recognized that Parliament’s jurisdiction over navigation and shipping 

encompasses: 

• aspects of navigation and shipping that engage national concerns which must be 
 uniformly regulated across the country;  

• includes “maritime law which establishes the framework of legal relationships 
 arising out of navigation and shipping activities”; and 

• “the infrastructure of navigation and shipping activities”.116 

131. However, while the Provincial workmen’s compensation legislation in that case had 

“…the effect of regulating a maritime negligence law issue”, the Court determined that “…it 

neither alters the uniformity of Canadian maritime law nor restricts Parliament’s ability to 

determine who may possess a cause of action under the MLA. Despite their inability to initiate 

the maritime negligence action provided for by s. 6(2) of the MLA, parties in the position of the 

Ryan Estates still receive compensation for the accident in question (albeit through a different 

mechanism and from a different source).”117 

132. The Court further distinguished the decision in Ordon, which had applied 

interjurisdictional immunity with regards to provincial statutes of general application, stating that 
                                                
114 COPA, supra note 110. 
115 Ryan Succession, supra note 74, at para. 60. 
116 Ryan Succession, supra, at para. 61. 
117 Ryan Succession, supra, at para. 62. 
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Ordon predated and had not applied the two-step test developed in Canadian Western Bank and 

COPA nor the notion of impairment of the federal core now necessary to trigger the doctrine.118 

Application 

133. This case should be decided on the basis of the doctrine of paramountcy, not 

interjurisdictional immunity. There is no prior case law favouring the application of inter-

jurisdictional immunity to the subject of sale of goods in a maritime context and, consequently, 

based on this Court’s holding in Canadian Western Bank, the doctrine should not apply to the 

present case. 

134. Even assuming that the doctrine could apply to this matter, the provisions of the Québec 

Civil Code relating to the sale of goods do not trench on the “core” of the federal legislative 

competence related to navigation and shipping. The restrictions imposed on a manufacturer in 

connection with obligations under contract do not lie at the core of navigation and shipping. 

135. It can hardly be concluded, based on the very high bar set out in Ryan Succession (with 

respect to the degree of impairment required for the doctrine to apply), that these provisions, 

which modify the burden of proof and restrict the professional seller’s reliance on exclusionary 

clauses, truly impair the core competence of Parliament over navigation and shipping, or that this 

competence is placed in jeopardy. Neither do they alter the uniformity of Canadian maritime law. 

Uniformity considerations 

136. The provincial workmen’s compensation regimes in Canada set out different modalities 

of compensation available to claimants including compensation amounts and rates of interest. 

The provincial scheme also mandates automatic compensation without the need to establish 

fault, unlike the federal maritime negligence regime which is fault-based. Yet, notwithstanding 

these distinctions, this Court held in Ryan Succession that the WHSCA did not alter the 

                                                
118 Ryan Succession, supra, at para. 64. 
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uniformity of Canadian maritime law and applied to prohibit a maritime negligence action under 

federal law.119 

137. With regards to issues of liability arising from a maritime activity120 or related to 

navigation121 the importance of applying uniform rules results from the single navigational 

network which extends across the country. Whitbread was concerned with whether the owner of 

a pleasure craft operating in the inland waters of Canada was entitled to limit his liability under 

the Canada Shipping Act. There, the Supreme Court held that the tortious liability of a pleasure 

craft as well as that of commercial vessels that arise as a result of the use of navigable waterways 

fall within the scope of Canadian maritime law. 

138. As explained by LaForest J. in Whitbread, the rights and obligations of those engaged in 

navigation and shipping cannot change arbitrarily upon a geographic division as the vessels cross 

inland waterways: “In this country, inland navigable waterways and the seas that were 

traditionally recognized as the province of maritime law are part of the same navigational 

network, one which should, in my view, be subject to a uniform legal regime.”122 However, In 

Whitbread, LaForest J. also remarked that much of maritime law is the product of international 

conventions. Uniformity is required with regards to fundamental aspects of maritime activities, 

including safety and security, and international transportation of goods and passengers. Canada 

has ratified numerous international conventions governing these fundamental aspects and in 

these areas, it is important that Canada respect its international obligations. Consequently, 

Parliament has expressly enacted legislation to uphold this uniformity, in matters which it 

                                                
119 By contrast, McLachlin J. had held in Bow Valley that the application of provincial 

contributory negligence legislation in Canadian maritime law would lead to non-uniformity and 

uncertainty:  Bow Valley, supra note 69, at para. 88. 
120 ITO, supra note 2, Bow Valley, supra.  
121 Whitbread, supra, note 3, Administration de la Voie maritime du St-Laurent v. Canron Inc., 
1996 CarswellQue 2722, (1996) AZ-97011046 
122 Whitbread, supra note 3, at p. 1295. 
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considered within its jurisdiction: carriage of goods or passengers by sea, pollution, collision 

rules.123 

139. In this case, there are simply no international conventions dealing specifically with the 

sale of marine equipment, nor is there any need for uniformity on that subject-matter to the 

exclusion of the Québec Civil Code. 

Contractual choice and consequence 

140. Regardless of where the contract is concluded parties usually choose the set of rules 

which suits them. Suppliers like the Respondents impose their standard trading terms and 

conditions which specify the law governing the contract and the method of adjudication, which 

are invariably stipulated in favour of the supplier.124 In the present case, the suppliers chose the 

laws in force at their registered office, namely the laws in force in Québec. There must be 

consequences for that decision.125 

Conclusion 
141. This case boils down to a contest between s. 91(10) and s. 92(13) of the Constitution Act, 

1867. In other words, is the subject matter of the present dispute – the activity at stake – properly 

a matter of “navigation and shipping” or “property and civil rights”.  

142. Applying Isen v. Simms, Paquette S.C.J. determined that the sale of a marine engine 

which was affected by a latent defect is not a matter of “navigation and shipping”. As such, 

applicable provisions of the Québec Civil Code should govern the dispute between the parties. 

                                                
123 These conventions are incorporated in the Marine Liability Act, S.C. 2001, c. 6 and in the 

Canada Shipping Act 2001, S.C. 2001, c. 26. 
124 see Exhibit D-1, supra, AR Tab 9 , clauses 15.1, 15.4 and 15.5: the suppliers also stipulated 

that disputes should be adjudicated by arbitration according to the Rules of Conciliation and 

Arbitration of the International Chamber of Commerce, proceedings in the English language in 

Paris, France, and reserving to the Supplier the option of bringing legal suit against the Buyer in 

the courts of any jurisdiction where the Buyer or any of its property may be found, and requiring 

the Buyer to irrevocably submit to the jurisdiction of any such court. 
125 National Bank of Canada v. Rogers, 2015 FC 1207, 2015 CarswellNat 5330, at paras 41-43. 
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The result is that the limitation of liability clause which the Respondents seek to rely upon, is 

rendered inoperable by the Code. 

143. For the Majority of the Court of Appeal, application of Isen was inappropriate. As has 

been seen however, the Court of Appeal’s reasoning skips a fundamental step in the analysis. By 

simply relying on provisions contained in the Federal Courts Act, the Court of Appeal failed to 

determine whether, in any event, the activity here was a matter of “navigation and shipping”. It is 

submitted that this Honourable Court requires that that step happen first, before a Court could 

reasonably proceed to the conclusion that the Canadian Maritime Law governs to the exclusion 

of Provincial law. 

144. Even if this Honourable Court determines that Canadian Maritime Law is engaged by the 

present dispute, consideration for Canadian Western Bank requires this Honourable Court to 

consider whether the Québec Civil Code can apply notwithstanding the import of Canadian 

Maritime Law. Although the Court of Appeal below did not comment on the interaction and 

possible coexistence between any applicable Canadian Maritime Law and the Québec Civil 

Code, it is submitted that, should Canadian Maritime Law apply in this case, the two bodies of 

law can work in tandem. 

145. On either analysis, the Respondent should not be permitted to rely upon the limitation of 

liability clause since there is insufficient justification presented here to oust the application of 

Article 1733 of the Code. 

PART IV – COSTS 
146. The appellants request that costs be in the cause. 

PART V – ORDER SOUGHT 

147. The Appellants pray for an Order: 

(a) Allowing their Appeal against the Respondents, with costs to the Appellants in 
this Honourable Court 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS, 11th day of October 2018.  
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TRANSPORT DESGAGNES INC., DESGAGNES TRANSARTIK INC., NAVIGATION 
DESGAGNES INC., LLOYDS UNDERWRITERS AND INSTITUTE OF LLOYDS 
UNDERWRITERS (ILU) COMPANIES SUBSCRIBING TO POLICY NUMBER 

B0856 09h0016 AND AIM INSURANCE (BARBADOS) SCC 

AND: 
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RESPONDENTS 
(Appellants) 

NOTICE OF CONSTITUTIONAL QUESTION 
(Pursuant to Rule 33(2) of the Rules of the Supreme Court of Canada) 

TAKE NOTICE THAT, I, Daniele Dion, counsel for the Appellants Transport 

Desgagnes Inc., Desgagnes Transartik Inc., Navigation Desgagnes Inc. and Lloyd's Underwriters 

and Institute of Lloyds Underwriters (ILU) Companies Subscribing to Policy Number B0856 

09h00 16 and AIM Insurance (Barbados) SCC assert that the appeal ratses the following 

constitutional questions: 

1. Are articles 1729 and 1733 of the Quebec Civil Code constitutionally inoperative 

in respect of a claim by a buyer for damages arising from a latent defect pursuant to a 

contract of sale of a marine engine or equipment supplied to a ship by reason of the 

doctrine of federal paramountcy? 

2. Are articles 1729 and 1733 of the Quebec Civil Code constitutionally inapplicable 

in respect of a claim by a buyer for damages arising from a latent defect pursuant to a 

contract of sale of a marine engine or equipment supplied to a ship by reason of the 

doctrine of interjurisdictional immunity? 

43



AND TAKE NOTICE THAT an attorney general who intends to intervene with respect to this 
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