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PART I – OVERVIEW
1.

The appellant alleges copyright infringement with respect to plans of survey that are

registered or deposited into the provincial land registration system.
2.

Ontario submits that the principles of statutory interpretation and the principle of

cooperative federalism require a harmonious reading of s. 12 of the federal Copyright Act1 with
the Ontario Land Titles Act2 and Registry Act,3 which set out a comprehensive scheme for
specifications, registration, deposit and publication of plans of survey in the Province. This is the
approach adopted by the Court of Appeal.
3.

The Court of Appeal upheld the Superior Court of Justice’s ruling that Ontario holds

copyright in plans of survey that are registered or deposited into the Province’s land registry
system.4 In the Court of Appeal’s view, the operation of s. 12 of the Copyright Act vests
copyright in plans of survey so registered or deposited with the Crown.5 (As noted by the Court
of Appeal, surveyors are under no obligation to deposit or register plans of survey into the
provincial land registry system.)6
4.

Section 12 provides that copyright will belong with the Crown for 50 years when a work

is “prepared or published by or under the direction or control” of the Crown. The Court of
Appeal and Superior Court noted that the Copyright Act analysis therefore turns on the operation

1

RSC 1985, c C-42 [Copyright Act].
RSO 1990, c L5 [Land Titles Act].
3
RSO 1990, c R20 [Registry Act].
4
Reasons for Judgment of the Ontario Superior Court dated May 6, 2016 at para 40, Appellant’s
Record, Vol 1, Tab 7 [SCJ Decision]; Reasons for Judgment of the Ontario Court of Appeal
dated September 28, 2017 at para 53, Appellant’s Record, Vol 1, Tab 9 [CA Decision].
5
CA Decision, supra note 4 at para 45.
6
Ibid at para 24.
2

-2of Ontario’s land registration system and the applicable provincial legislation (the Land Titles
Act and Registry Act).7 The Court of Appeal held that: 8
Federal legislation, s. 12 of the Copyright Act, bestows copyright on the Crown.
Provincial legislation informs the copyright inquiry mandated by s. 12.
Specifically, provincial legislation speaks to whether the plans are “published” by
the Crown and if so, whether that publication takes place under the “direction or
control” of the Crown [emphasis added].
5.

In contrast to the Court of Appeal, and despite the guidance of this Court in federalism

cases, the appellant asks this Court to interpret s. 12 of the Copyright Act in isolation, divorced
from reference to the Province’s land registry scheme and to find that the Province does not hold
copyright to registered or deposited plans of survey.
6.

When the application of s. 12 of the Copyright Act to plans of survey registered or

deposited in the Ontario land registry system is considered in the context of the relevant
provincial legislation, it becomes clear that plans of survey (once registered or deposited) are
held and published under the direction and control of the Crown. As such, Ontario holds
copyright to the plans of survey held in its land registry system.

PART II – POSITION
7.

The question raised on the appeal is whether the copyright in plans of survey belong to

the Province of Ontario pursuant to s. 12 of the Copyright Act as a result of the registration or
deposit of those plans of survey in the Ontario land registry system.

7
8

Ibid at paras 25-26.
Ibid at para 54.

-38.

Ontario’s position is that when s. 12 of the Copyright Act is interpreted in the context of

the Ontario land registry scheme, it is evident that plans of survey once registered or deposited
are held and published under the direction and control of the Crown. As such, pursuant to s. 12
of the Copyright Act, copyright to the plans of surveys once deposited or registered in the
Ontario land registry system belongs to Ontario.

PART III – ARGUMENT
A.

The principle of cooperative federalism favours giving full effect to overlapping
provincial and federal legislation

9.

As this Court has noted in the context of the division of legislative powers, “overlap of

legislation is to be expected and accommodated in a federal state.”9 In light of the principle of
cooperative federalism, this Court has held that judicial restraint is appropriate when considering
the validity of overlapping legislation and that strict tests that fail to give full effect to the pursuit
of valid objectives by both the federal and provincial government should not be followed.10
10.

Since neither the federal nor provincial legislature is subordinate to the other (and each is

entitled to legislate to the full extent of its powers) constitutional doctrine has developed in a
manner that gives full effect to the jurisdiction of each.11

9

General Motors of Canada Ltd v City National Leasing Ltd, [1989] 1 SCR 641 at 669, 58 DLR
(4th) 255 [General Motors]; Canadian Western Bank v Alberta, 2007 SCC 22 at para 36, [2007]
2 SCR 3 [CWB].
10
See Rogers Communications Inc v Chateauguay (City), 2016 SCC 23 at para 116, [2016] 1
SCR 467; see also Bank of Montreal v Marcotte, 2014 SCC 55 at para 72, [2014] 2 SCR 725
[Marcotte], citing CWB, supra note 9 at para 74; see also Rothmans, Benson & Hedges Inc v
Saskatchewan, 2005 SCC 13 at para 21, [2005] 1 SCR 188.
11
See Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed (Markham: LexisNexis
Canada, 2014) at 1.11 and 11.23 [Sullivan].
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For example, the “pith and substance” approach to determining whether legislation is

intra vires a government’s jurisdiction focuses on the central goal of the legislation and not its
incidental effects;12 double aspect doctrine states that “subjects which in one aspect and for one
purpose fall within s. 92 of the Constitution Act, 1867, may in another aspect and for another
purpose fall within s. 91”;13 and, the test for paramountcy (which requires operational conflict)14
and interjurisdictional immunity (which requires that a provincial law impair the core of a federal
power before provincial legislation will be found constitutionally inapplicable to a federal
entity)15 have been increasingly held by this Court to have narrow application.16
12.

This Court has stated that the “dominant tide of constitutional doctrines” have not been

concepts like “watertight compartments”, but rather such limiting doctrines “have been an
undertow against the strong pull of pith and substance, the aspect doctrine and, in recent years, a
very restrained approach to concurrency and paramountcy issues”17, which accommodates,
where possible, “the ordinary operation of statutes enacted by both levels of government.”18
13.

While the principle of cooperative federalism is most often discussed in the context of

these division of powers doctrine, the principle is relevant here, where the court is asked to
interpret how a provincial and a federal legislative scheme apply to, or interact with, one another.

12

CWB, supra note 9 at paras 28-29.
Hodge v The Queen (1883), 9 App Cas 117 at 130, [1883] UKPC 59.
14
Law Society of British Columbia v Mangat, 2001 SCC 67 at paras 68-69, [2001] 3 SCR 113.
15
Marine Services International Ltd v Ryan Estate, 2013 SCC 44 at para 60, [2013] 3 SCR 53.
16
CWB, supra note 9 at paras 42-51; Marcotte, supra note 10 at paras 63-64; Saskatchewan
(Attorney General) v Lemare Lake Logging Ltd, 2015 SCC 53 at para 27, [2015] 3 SCR 419.
17
General Motors, supra note 9 at 669.
18
Vancouver International Airport v Lafarge Canada Inc, 2011 BCCA 89 at para 46, 2011 BCJ
No 290, leave to appeal to SCC refused 2011 CanLII 52133, citing CWB, supra note 9 at para
37; see also Reference re Securities Act, 2011 SCC 66 at para 58, [2011] 3 SCR 837.
13

-5In paramountcy cases,
… the courts must never lose sight of the fundamental rule of constitutional
interpretation that, “[w]hen a federal statute can be properly interpreted so as not
to interfere with a provincial statute, such an interpretation is to be applied in
preference to another applicable construction which would bring about a conflict
between the two statutes.”19
14.

The principle of cooperative federalism favours an interpretation of legislation that

construes provincial and federal legislation as existing concurrently and harmoniously.20 As a
result, where, as here, the question for the court relates to the interaction between a provincial
and federal legislative scheme, neither scheme ought to be ignored in reaching a conclusion
regarding the meaning of a particular provision.
B.

The application of section 12 of the Copyright Act to plans of survey in Ontario must
be considered in the context of Ontario’s land registration scheme

15.

The appellant urges an interpretation of s. 12 of the Copyright Act that looks at the

provision in isolation, framing its argument, and even the question under appeal, with scant
reference to the provincial land registry system, and overemphasizing a historical analysis of
Parliament’s intent in enacting s. 12.
16.

Ontario submits that, contrary to the appellant’s submission, the Court of Appeal properly

interpreted s. 12 of the Copyright Act consistently with the principles of statutory interpretation,

19

CWB, supra note 9 at para 75.
This is the reason that conflict is narrowly construed – in order to reconcile the competing
concerns that legislative jurisdiction not be unduly curtailed and that the rule of law not be
undermined by conflicting laws enacted by coordinate governments: see Sullivan, supra note 11
at 11.23. See also Marcotte, supra note 10 at para 63. See also, P & S Holdings Ltd v Canada,
2017 FCA 41 at para 31, [2017] FCJ No 227, for example, where the Federal Court of Appeal in
interpreting federal Regulations licensing medical marijuana producers presumed that: “in the
spirit of cooperative federalism, the two levels of government have harmonized their legislation
and deferred to one another for those matters that do not squarely fall within their jurisdiction.”
20

-6which require the words of an Act to be read in their entire context and in their grammatical and
ordinary sense, harmoniously with the scheme of the Act, the object of the Act and legislative
intent.21 As noted above, the constitutional principle of cooperative federalism must also inform
the analysis given that the very question under appeal asks whether a provision of the federal
Copyright Act applies to documents held in the Ontario land registry scheme.
17.

The Court of Appeal held that the Ontario scheme: (a) bestows extensive property-

related rights on the Province; and (b) must be considered as a whole when deciding whether
registered or deposited plans of survey are under the “direction or control” of the Province when
they are “published” (i.e. when copies are made available to the public) within the meaning of s.
12 of the Copyright Act.22
In concluding that deposited plans of survey are “published by or under the direction and

18.

control” of the Crown, the Court of Appeal made the following relevant observations regarding
Ontario’s land registry system:
•

A person registering or depositing a plan of survey must file the physical document in the
land registry of Ontario.23

•

Subject to regulation, registered or deposited plans must be retained in the exclusive
custody and possession of the Crown and are declared to be “the property of the Crown.24

21

Rizzo & Rizzo Shoes Ltd (Re), [1998] 1 SCR 27 at 41, [1998] SCJ No 2.
CA Decision, supra note 4 at para 43.
23
Surveys, Plans And Descriptions Of Land, O Reg 43/96, s 7 [O Reg 43/96]; CA Decision,
supra note 4 at para 34.
24
Land Titles Act, supra note 2, s 15(1); Registry Act, supra note 3, ss 18(10), 50(3); CA
Decision, supra note 4 at para 34.
22
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The statutory scheme places strict controls on the form and content of the plans of survey
that are submitted for registration or deposit.25

•

The scheme gives the Examiner of Surveys, a Provincial official, broad authority to
review plans to ensure compliance with the required form and content.26

•

The Examiner of Surveys may require surveyors to produce evidence to support any
aspect of the survey.27

•

In addition, the Examiner of Surveys has extensive supervisory powers that are relevant
to whether subsequent publication of the registered or deposited plan occurs under the
“direction or control” of the Crown.28 The statutory regime provides that once a plan of
survey has been registered or deposited, the surveyor has no authority to change the
content of the plan without the Examiner of Survey’s permission. In fact, third parties
may apply to the Examiner of Surveys for an order directing a change to the registered or
deposited plan.29

25

CA Decision, supra note 4 at para 36.
Ibid at para 36.
27
O Reg 43/96, supra note 23, s 5(1), 6, 9(1); Land Titles Act, supra note 2, s 14; Performance
Standards For The Practice Of Professional Land Surveying, O Reg 216/10, ss 8-27; CA
Decision, supra note 4 at para 36.
28
CA Decision, supra note 4 at para 37.
29
Land Titles Act, supra note 2, s 145(6); Registry Act, supra note 3, s 89; O Reg 43/96, supra
note 23, s 49; CA Decision, supra note 4 at para 37-38. The appellant argues that these
provisions are consistent with the Crown being the physical owner, but not the owner of the
intellectual property in plans of survey. The appellant analogizes the ownership of plans of
survey to a person who owns a book being entitled to physically alter that book (Appellant’s
Factum at paras. 105-106). The appellant’s argument overlooks the fact that under the legislative
scheme the Crown has authority (and indeed, is required upon payment of a prescribed fee) to
make copies and distribute plans of survey deposited or registered in the land registry system;
whereas the owner of a book has no such authority.
26
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Under both the Land Titles Act and the Registry Act, certified copies of registered or
deposited plans of survey must be made available to members of the public upon
payment of the prescribed fee.30

•

The regulations under the Registry Act further state that a plan shall “not include any
notes, words or symbols that indicate that the right to make or distribute copies is in any
way restricted.” In addition, the evidence in this proceeding is that since at least 1981
staff at the land registry office have refused to accept for registration or deposit any plan
of survey that has on its face any claim for copyright in the document.31

19.

The Court of Appeal concluded, based on the foregoing, that the statutory scheme goes

far beyond simply authorizing the Crown to impose terms on the content and form of documents
to be registered or deposited, or to copy plans of survey deposited or registered in the electronic
land registration system. Rather, the Crown has complete control over registered or deposited
plans of survey and complete control over the “publication of those plans of survey within the
meaning of the Copyright Act”.32

30

See, for example, Registry Act, supra note 3, s 15(4); see also Land Titles Act, supra note 2, s
165(4). On this point, the Court of Appeal held that statutory provisions placing an obligation on
the Crown to make available certified copies of plans of survey upon request “speak loudly” to
the nature and extent of the Crown’s control over the publication of the plans: CA Decision,
supra note 4 at paras 38-39; see also Surveys Act, RSO 1990, C S.30, ss 4(1), 4(3): s 4(1)
requires surveyors to make and preserve the field notes of their surveys, and exhibit or give
copies of them to “any surveyor for a reasonable charge,” and s 4(3) requires the Minister to
provide copies of field notes to “any person for a reasonable charge.”
31
O Reg 43/96, supra note 23, s 9(1)(e); CA Decision, supra note 4 at paras 41-42; Belobaba J,
in the Superior Court, also noted that the Association of Ontario Land Surveyors has routinely
stated in its bulletins that surveyors do not retain copyright in plans of survey once registered or
deposited in the land registry office: SCJ Decision, supra note 4 at para 10.
32
CA Decision, supra note 4 at para 44.
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20.

The Court of Appeal further noted that when s. 12 of the federal copyright scheme is

interpreted as existing concurrently with the provincial land registration scheme there is no issue
of vires (an issue raised by the appellant only in the Court of Appeal and abandoned in its appeal
to this Court), since the federal and provincial legislation are read to exist concurrently:33
Federal legislation, s. 12 of the Copyright Act, bestows copyright on the Crown.
Provincial legislation informs the copyright inquiry mandated by s. 12.
Specifically, provincial legislation speaks to whether the plans are “published” by
the Crown and if so, whether that publication takes place under the “direction or
control” of the Crown.

21.

The appellant’s interpretation of s. 12 could have a significant and negative impact on

Ontario’s land registration system and potentially other public registration systems, and should
be rejected. Ontario submits that the harmonious reading of s. 12 of the Copyright Act with the
land registration system in Ontario by the Courts below is consistent with the principles of
statutory interpretation and cooperative federalism, and should be upheld by this Court.

PART IV – COSTS
22.

As an intervener, Ontario does not seek costs and asks that costs not be awarded against

Ontario.

33

CA Decision, supra note 4 at para 54.

- 10 -

PART V – ORAL ARGUMENT
23.

Ontario requests permission to present oral argument not exceeding ten (10) minutes at

the hearing of this matter.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 1st DAY OF NOVEMBER, 2018.

______________________________
Michael S. Dunn

______________________________
Yashoda Ranganathan

______________________________
Antonin I. Pribetic

______________________________
Ananthan Sinnadurai

Counsel for the Intervener,
The Attorney General of Ontario
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