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PART I: OVERVIEW OF POSITION AND STATEMENT OF FACTS
A.

Overview of the Respondent’s Position

1.

Are students in the classrooms or the common areas of a high school during school hours

“in circumstances that give rise to a reasonable expectation of privacy” for the purpose of the
offence of voyeurism under s. 162(1) of the Criminal Code. This is the central question raised
by this appeal. The Respondent submits that it should be answered in the negative and the
Respondent’s acquittal should stand.
2.

Section 162 of the Code provides no definition for the phrase “in circumstances that give

rise to a reasonable expectation of privacy”.

Does it contemplate highly nuanced privacy

interests that arise regardless of whether a person is plainly observable, as the Appellant argues it
does? Or, does the phrase have a more ordinary meaning, such as that adopted by the majority in
the Ontario Court of Appeal, a meaning which equates “circumstances” with those conditions
that tend to insulate a person from observation by others and which give rise to a reasonable
expectation that one cannot be observed?
3.

The Respondent submits that the ordinary meaning of the word “privacy”, the legislative

intent behind s. 162, the object of s. 162 and the text of section of s. 162 itself cumulatively
indicate that Parliament intended the voyeurism offence to capture the actions, sometimes aided
by modern technology, of “peeping Toms” – those who spy on people in circumstances where
they believe they cannot be observed by others often, though not always, for a sexual purpose.
Furthermore, the Respondent submits that the ephemeral and nebulous interpretation favoured by
the Appellant, arrived at through the indiscriminate comingling of statutory, common, civil,
international and constitutional law principles, is unworkable and incompatible with the basic
principles of statutory interpretation. It also fails to give adequate notice to the public of the kind
of conduct s. 162(1) criminalizes.
4.

The Respondent further submits that the Appellant’s focus on the surreptitious nature of

the observation/recording and the loss of control over the information in a person’s outward
appearance in interpreting the phrase “in circumstances that give rise to reasonable expectation
of privacy” conflates the surreptitious observation/recording requirement of the offence with the
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requirement that such observation/recording be made in circumstances that give rise to a
reasonable expectation of privacy. Taken to its logical conclusion, the Appellant’s and Huscroft
J.A.’s reading of the privacy clause threatens to indiscriminately criminalize all surreptitious
observations, including those made in the scenarios enumerated in s. 162(1)(a), (b) and (c). This
is not what Parliament intended and is well outside the contemplated object of s. 162(1).
Otherwise, Parliament would not have included the privacy clause in s. 162(1).
5.

Reasonable people can debate whether all surreptitious recording of people for a sexual

purpose should be made a criminal offence. Putting aside questions that such an offence might
hold for claims under sections 2(b) of the Charter, the Appellant makes an argument that it
should. However, the rules of statutory interpretation cannot be sidestepped to achieve an
unlegislated social outcome, no matter how laudable that outcome may be. To hold otherwise
would be inconsistent with the well-established division between the legislative and judicial
functions. Ultimately, if Parliament wants to criminalize the Respondent’s conduct, it is open to
it, subject to the requirements of the Charter, to enact legislation that does so. The task of this
Court is to interpret the legislation Parliament has enacted which, as the majority of the Court of
Appeal properly concluded, does not criminalize the surreptitious recording of people who are
visually exposed to others. Accordingly, the Respondent submits that the appeal should be
dismissed.
B.

Facts

6.

The Respondent accepts the facts as outlined in Part I of the Appellant’s factum subject

to the following clarification.
7.

In its factum, the Appellant refers to a “school board policy limiting the gathering and

compilation and use of such recordings.” 1 Further, the Appellant states that “it was an agreed
fact that the taking of the recordings by a teacher for personal use, in the manner the Respondent
did, was prohibited by school board policy.” 2 Later, the Appellant states that “where a school
board policy exists that prohibits visual recording for personal use it is a compelling factor that

1
2

Appellant’s Factum, para 1
Appellant’s Factum, para. 23
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informs the students’ reasonable expectation of privacy.” 3
8.

The Appellant’s references to the school board policy are only partly accurate. In that

regard, the Agreed Statement of Fact, considered and produced by counsel at trial, simply states:
There was a board policy in effect at the time that Mr. Jarvis made the video
recordings. That policy prohibited Mr. Jarvis’ conduct in making the recordings
in the manner that he did. 4
The policy is silent regarding the purpose (i.e. “for personal use”) of the prohibited recording or
the “gathering and compilation and use” of prohibited recordings.
PART II: THE RESPONDENT’S POSITION ON THE QUESTION IN ISSUE
9.

The Respondent submits that the majority of the Ontario Court of Appeal was correct that

the students recorded by the Respondent were not in circumstances that give rise to a reasonable
expectation of privacy.
PART III: BRIEF OF ARGUMENT
A.

Overview

10.

The Respondent, a teacher, made surreptitious visual recordings of female students in

classrooms and other common areas of the high school where he taught. He was charged with
voyeurism contrary to section 162(1)(c) of the Criminal Code and tried before Goodman J. of the
Ontario Superior Court of Justice sitting without a jury. At trial, the Crown's position was that
the Respondent had surreptitiously recorded the female students for a sexual purpose. The
defence position was that there was insufficient evidence that the Respondent made the videos
for a sexual purpose and that, in any event, the students were not “in circumstances that give rise
to a reasonable expectation of privacy” - an essential element of the offence - at the time that the
Respondent recorded them.
11.

The trial judge acquitted the Respondent on the basis that the Crown failed to prove

sexual purpose beyond a reasonable doubt. However, he accepted the Crown's argument that the
3
4

Appellant’s Factum, para. 24
Agreed Statement of Fact, Appellant’s Record, Volume I, Tab 10, para. 6
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female students were “in circumstances that give rise to a reasonable expectation of privacy” at
the time the recordings were made. On this issue he said:
[47] There is no dispute that the female students had a subjective expectation of
privacy. Although instances may exist at school where students do not have a
reasonable expectation of privacy, for example, being inadvertently recorded by
security cameras, photographed in the background of a picture, or incidentally
recorded in another fleeting or transitory manner, in the circumstances of this
case, in my opinion, the students had a reasonable expectation of privacy.
[48] Each subject in question was in a classroom or outside of the school, with
the actual or imputed knowledge that there are security cameras in the school at
various locations. While the individual’s expectation is certainly lower and
different than if they were in their own private home, nevertheless there still
remains a reasonable expectation of privacy and it can be violated.
[49] Here, the recordings are of diverse and somewhat prolonged duration in
circumstances where the students’ spatial integrity in or about the school was
impacted in a most surreptitious manner. All this gives rise to an expectation of
privacy by the students. I find that the female students had an expectation of
privacy that was, in fact, reasonable. The Crown has proven this essential
element.
12.

The Crown appealed the Respondent’s acquittal to the Ontario Court of Appeal on the

basis that the trial judge erred in his analysis of the evidence related to sexual purpose. In
response, the Respondent alleged the trial judge erred in his finding that the students were “in
circumstances that give rise to a reasonable expectation of privacy” at the time he made the
recordings. Feldman and Watt J.A. concluded that the trial judge had erred in his analysis of the
evidence of sexual purpose and that he misapplied the burden of proof. The majority of the
Ontario Court of Appeal would have allowed the Crown's Appeal on this basis. However, the
majority also found that the trial judge erred in concluding that the students were “in
circumstances that give rise to a reasonable expectation of privacy” when the Respondent
observed and recorded them. According to the majority, the trial judge’s analysis conflated the
requirement that the recordings be made surreptitiously with the requirement that the recordings
be made “in circumstances that give rise to a reasonable expectation of privacy”. For Feldman
and Watt J.A., “in circumstances that give rise to a reasonable expectation of privacy” turned
primarily - but not exclusively - on the expectation of privacy relative to one’s location and was
to be determined without regard to the surreptitiousness of the observation or recording, the
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means of intrusion (observation vs. recording) or the nature of the relationship between the
viewer and the viewed.
13.

Huscroft J.A., in a dissenting opinion, found that the students recorded by the Respondent

were “in circumstances that give rise to a reasonable expectation of privacy”. According to
Huscroft J.A, the question in the case was “should high school students expect that their personal
and sexual integrity be protected while they are at school?” According to Huscroft J.A., whether
someone who has a reasonable expectation of privacy is a “normative or evaluative question
rather than a predictive one” that is “concerned with identifying a person's legitimate interest in
determining whether they should be given priority over competing interests”. For Huscroft J.A.,
privacy is not an “all or nothing proposition” and, accordingly, one can retain an expectation of
privacy while in a public place. Huscroft J.A. denied that “in circumstances that give rise to a
reasonable expectation of privacy” must be determined without regard to the surreptitiousness of
the recording or observation. In his opinion, the majority's reading of “in circumstances that give
rise to a reasonable expectation of privacy” occasions an absurd result:
In my view, the result of this approach is ironic: the scope of the voyeurism
offence is narrowed by the very thing Parliament intended to protect in
establishing the offence – the reasonable expectation of privacy. The result is the
opposite of what one would expect: surreptitious visual recording of high school
students for a sexual purpose, while they are at high school, is not illegal.
Accordingly, and despite the apparent circularity of this reasoning, Huscroft J.A. concluded that
the students in this case were “in circumstances that give rise to a reasonable expectation of
privacy” at the time the recordings were made.
14.

With respect, the question in this case is not, as Huscroft J.A. put it, “should high school

students expect their personal and sexual integrity will be protected while they are at school?”
All reasonable people would agree they should. And, more importantly, answering this question
does not answer the real question the Court needs to decide in this case: were the students who
were surreptitiously recorded by the Respondent “in circumstances that give rise to a reasonable
expectation of privacy” when he recorded them? The answer to this question cannot be found in
“what one expects” a statute to criminalize. Rather, it can only be ascertained through the proper
application of the rules of statutory interpretation.
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15.

Relying on Section 8 search and seizure law under the Charter, the Québec Charter of

Human Rights and Freedoms and Québec civil law, among other sources, the Appellant urges
this Court to interpret “in circumstances that give rise to a reasonable expectation of privacy” in
a manner that focuses primarily on the surreptitious nature of the recording, the viewed person’s
loss of control over the visual information in her outward appearance, the areas of the body
observed/recorded and the nature of the relationship between the observer and the observed.
According to the Appellant, “in circumstances that give rise to a reasonable expectation of
privacy” should be interpreted in a way that gives the broadest of protection to a person’s privacy
interests in any space, regardless of whether the person in that space is plainly observable to
those in her immediate setting or beyond.
16.

The Respondent submits that the approach the Appellant encourages this Court to adopt

is deeply flawed. When the principles of statutory interpretation are properly applied, the
majority’s approach emerges as an interpretation that is in perfect harmony with the context of
the section, the wording of the section, the object of the Act and the intent of Parliament.
Further, it provides a stable, principled and fair means of apportioning criminal liability in a way
that the Appellant’s proposed approach does not. For the reasons that follow, the Appellant’s
approach should be rejected and the appeal dismissed.
B.

The Majority of the Ontario Court of Appeal was Correct in Concluding that the
Students in this Case Were Not “In Circumstances that Give Rise to a Reasonable
Expectation of Privacy”

(i)

Introduction

17.

There is only one approach to statutory interpretation: the words of an Act are to be read

in their entire context and in their grammatical and ordinary sense harmoniously with the scheme
of the Act, the object of the Act and the intention of Parliament. 5

This principle encourages

courts to undertake both a textual and purposive analysis in interpreting statutory language. A
textual analysis involves looking at the words and scheme of the Act in light of certain
presumptions about how legislation is drafted. 6

5

Re Rizzo & Rizzo Shoes Ltd., [1998] 1 S.C.R. 27 at para 21
R. Sullivan, Sullivan on the Construction of Statutes (6th ed. 2014), chapter 8, p. 203, Book of
Authorities (“BOA”) Tab 9.
6

7
18.

Purposive analysis encourages courts to look for evidence of the legislature’s purpose in

enacting the legislation and to take that purpose into account in every act of statutory
interpretation. 7 Proper identification of Parliament’s purpose in legislating an offence is not the
only, or even the central, issue in statutory interpretation. But it must be determined and used as
a standard against which proposed interpretations are tested. 8
19.

The Appellant submits that when the rules of statutory interpretation are properly applied,

the phrase “in circumstances that give rise to a reasonable expectation of privacy” means those
circumstances which give rise to a reasonable expectation on the part of the victim that they
cannot be observed by others. On this interpretation, “circumstances” may include the features
of the space in which the victim is located, including physical impediments insulating the victim
(or parts of her body) from plain view, the use of the space, and the degree of control the victim
has over who may obtain visual access to her in the space. “Circumstances” do not include the
surreptitiousness of the observation, whether that observation involves visual recording, the
sexual nature of the body’s parts being observed/recorded, the purpose for which the
observation/recording is made and the nature of the relationship between the observer and
observed. While the reasonableness of an expectation of privacy may sometimes be readily
inferable from the location in which the observations are made, location is not determinative.
Consequently, this definition does not exclude the possibility that in some circumstances, a
person can have a reasonable expectation of privacy in a public place.

This definition is

consonant with the ordinary meaning of the word “privacy”, the text of the Act, the purpose of
the legislation and the presumptions applicable to the interpretation of penal statutes in
particular.
(ii)

Ordinary Meaning of the Phrase “In Circumstances that Give Rise to a Reasonable
Expectation of Privacy”

20.

As Sullivan notes, “It is presumed that the ordinary meaning of a legislative text is the

meaning intended by the legislature. In the absence of a reason to reject it, the ordinary meaning
prevails”. 9 However, the ordinary meaning is not determinative if the “full range of contextual

7

Sullivan, supra, chapter 9 p. 259-263 [BOA Tab 10].
Sullivan, supra, chapter 9, p. 259 [BOA Tab 10].
9
Sullivan, supra, chapter 3, p. 28 [BOA Tab 7].
8

8
considerations” justifies an alternative, plausible meaning. 10 “Ordinary meaning”, in the context
of statutory interpretation, refers to “the understanding that spontaneously comes to mind when
words are read in their immediate context.” 11 While dictionary meaning is not determinative of
“ordinary meaning”, it can inform the concept by serving as a starting point and a barometer of
plausibility, especially if the meaning is mentioned in numerous standard dictionaries. 12
21.

To interpret “in circumstances that give rise to a reasonable expectation of privacy” in the

context of s. 162(1), the majority in the Court of Appeal first turned to the Oxford English
Dictionary for the meaning of privacy. The majority concluded that the “common and typical
understanding” of privacy is something that a person expects “in places where the person can
exclude others, such as one’s home or office, or a washroom.” 13 Accordingly, for the majority,
there is an expectation of privacy in those places “where a person feels confident that they are
not being observed”.

The majority further concluded that because Parliament referred to

“circumstances” that could give rise to a reasonable expectation of privacy, one could
conceivably have an expectation of privacy in a public space. 14

10

Sullivan, supra, chapter 3, p. 28 [BOA Tab 7].
Sullivan, supra, chapter 3, p. 30 [BOA Tab 7].
12
Sullivan, supra, chapter 3, p. 43[BOA Tab 7].; See: R v. Sharpe, [2001] 1 S.C.R. 45 at para 45
(S.C.C.)
13
The definition of privacy adopted by the majority, or those similar to it, are included in many
11

standard dictionaries. For example, Dictionary.com includes the following definition:
“[T]he state of being apart from other people or concealed from their view;
solitude; seclusion.” (http://www.dictionary.com/browse/privacy?s=t)
Merriam-Webster includes:
“[T]he quality or state of being apart from company or observation: seclusion”
(https://www.merriam-webster.com/dictionary/privacy)
Collins Dictionary includes:
“…a place or situation which allows you to do things without other people seeing
you or disturbing you.”
(https://www.collinsdictionary.com/dictionary/english/privacy)
And the Cambridge Dictionary includes:
“[T]he state of being alone”
(https://dictionary.cambridge.org/dictionary/english/privacy)
14
Majority Decision of the Court of Appeal, para. 93-95, Appellant Record (“AR”) Vol.1 Tab
3.
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22.

The Respondent submits that the majority’s judgment correctly concluded that “in

circumstances that give rise to a reasonable expectation of privacy” ordinarily means those
circumstances that could give rise to a reasonable expectation on the part of the person observed
or recorded that she, or a part of her body, could not be observed by others at the time the
observation or recording was made. This conclusion is in harmony with the principle that if a
word or expression has both a legal and a non-technical meaning, the non-technical meaning is
presumed. 15 And though the meaning of the phrase attributed to it by the majority may not be
the meaning that a legal scholar might derive from a selective review of Canadian search and
seizure law under s. 8 of the Charter, this is not the test for determining “ordinary meaning”.
Indeed, any definition based on subtle distinctions drawn from the esoteric realm of
constitutional jurisprudence is, by definition, far from “ordinary” in the context of a statute
designed to regulate the conduct of the general populace irrespective of education level and legal
acumen.
(iii)

Textual Analysis

23.

The majority’s approach is further supported, and the Appellant’s eroded, when s. 162(1)

is subjected to a textual analysis. The legislature is presumed to draft legislation with an
expectation of how the courts will interpret it, while courts interpret legislation based on their
knowledge of how legislation is drafted. This “mutually informing relationship” between the
legislature and the courts forms the basis for a series of interpretive presumptions that permit
courts to draw inferences from the text of a statute about “what the legislature intended (or did
not intend) by drafting its provisions in a particular way.” 16
24.

One of the most well-established interpretive presumptions is the presumption against

tautology. In interpreting a statute, it is presumed that the legislature “avoids superfluous or

15

Sullivan, supra, chapter 4, p. 58-71 [BOA Tab 8]; R v. Planters Nut and Chocolate Co.,
[1951] Ex. C.R. 122 at 127-9 (Ex. C.) [BOA Tab 4]; Pfizer Co. v. Deputy Minister of National
Revenue, Customs and Excise, [1977] 1 S.C.R. 456 at p. 460; Double N earth Movers Ltd. v.
Canada, [1998] F.C.J. No. 1033 (F.C.T.D.) at para 18-19 [BOA Tab 1]; see also, Will-Kare
Paving & Contracting Ltd. v. Canada, [2000] 1 S.C.R. 915 (S.C.C.) at p. 936-40 (per Binnie J. in
dissent); Grenfell v. Commissioners of Inland Revenue (1876), 1 ex. D. 242, at 248 (Ex. C.)
[BOA Tab 2].
16
Sullivan, supra, chapter 8, p.203-204 [BOA Tab 9].
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meaningless words, that it does not pointlessly repeat itself or speak in vain.” 17 As Justice
Feldman wrote in the Court of Appeal’s majority judgment, “it is a trite rule of statutory
interpretation that every word in the statute must be given a meaning”. 18 The Appellant’s
approach to the interpretation of “in circumstances that give rise to a reasonable expectation of
privacy” offends this rule for the following reasons.
25.

Section 162(1) creates a criminal offence dependent on proof beyond a reasonable doubt

of the following distinct elements:
(i) That the accused surreptitiously observed or recorded a person;
(ii) That the person being observed or recorded was in “circumstances that give
rise to a reasonable expectation of privacy”; and,
(iii) That the circumstances identified in either subsections (a), (b) or (c) existed. 19
The presumption against tautology dictates that each of these elements must be given a meaning
and, correspondingly, that giving any one of these elements a meaning that renders one or more
of the others superfluous is impermissible.
26.

In its factum, the Appellant does not articulate a specific meaning that it asks the court to

attribute to “in circumstances giving rise to a reasonable expectation of privacy”. 20 However, the
Appellant re-asserts its position, rejected by the majority of the Court of Appeal, that “the
surreptitiousness of the recording obviously factors into the ability of the subject to control the
use of information gathered, and may be a significant factor in determining whether the
individual is in circumstances that give rise to a reasonable expectation of privacy.” This, of
17

Sullivan, supra, p. 211[BOA Tab 9].
Majority Decision of the Court of Appeal, para 107 [AR, Vol.1 Tab 3]; see also: Hill v.
William Hill (Park Lane) Ltd. [1949] A.C. 530, at 546 (H.L.) per Viscount Simmons [BOA Tab
3]; Winters v. Legal Services Society, [1999] 3 S.C.R.160, at para 48 (S.C.C.); Placer Dome
Canada Ltd. v. Ontario (Minister of Finance), [2006] 1 S.C.R. 715 at paras. 45-46 (S.C.C.); R v.
Kelly, [1992] 2 S.C.R. 170 at 188; R v. Sharpe, [2001] 1 S.C.R. 45 at para 45 (S.C.C.);
19
Criminal Code of Canada, R.S.C. 1985, c. C-46, s. 162(1)
20
The Appellant asserts at paragraph 8 of its factum that “the ultimate conclusion as to whether
18

the circumstances give rise to a reasonable expectation of privacy must be conducted considering
the totality of the circumstances.” However, this begs the question of what circumstances are
relevant to this determination.

11
necessity, conflates the “in circumstances that give rise to a reasonable expectation of privacy”
element of the offence with the requirement that the observation or recording be done
surreptitiously. In the absence of evidence rebutting the presumption of tautology, this position
is untenable.
27.

It makes good sense that Parliament would draft the legislation in a manner that requires

whether the person observed or recorded was “in circumstances that give rise to a reasonable
expectation of privacy” to be considered independently of whether the observation or recording
was made surreptitiously. If a person has a reasonable expectation of privacy, this expectation
exists prior to, and independently of, its breach. Nor does it fluctuate according to whether it is
invaded openly or secretly. A person taking a shower in the seclusion of their home bathroom
has the same expectation of privacy regardless of whether someone looks at her through a hidden
camera or by barging in without knocking.

The same expectation is subverted, albeit by

different means and to a different extent. But none of this can change what the nature and extent
of the expectation was in the first place. As Mandersheid J. put it in R v. Keough, “Why would a
person have a different expectation of privacy in the same physical locus doing the very same
activities when that person is openly observed rather than viewed from concealment?” 21
28.

The Appellant asserts that a “focus on loss of control over information about one’s body

in assessing whether the filming took place in circumstances which give rise to a reasonable
expectation of privacy does not conflate the reasonable expectation of privacy element with the
surreptitiousness element”. According to the Appellant, this is so because “one can still conceive
of situations where the surreptitiousness of the recording will not ground a conclusion that the
recording was taken in circumstances which give rise to a reasonable expectation of privacy
(even where that recording is for a sexual purpose)”.

With respect, this submission is

misconceived. The question is not whether “one can still conceive of situations where the
surreptitiousness of the recording will not ground a conclusion that the recording was taken in
circumstances which give rise to a reasonable expectation of privacy”. The question is whether
focusing on the surreptitious nature of the recording when considering whether the recording was
made “in circumstances that give rise to a reasonable expectation of privacy” stands to render
this latter requirement redundant. It does.
21

R. v. Keough, 2011 ABQB 48 at para. 156 (CanLII)
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29.

In support of its position, the Appellant relies on the presumption of consistent

expression. This presumption dictates that “[u]nless the contrary is clearly indicated by the
context, a word should be given the same interpretation or meaning whenever it appears in an
Act.” 22

Based on this presumption, the Appellant argues that “reasonable expectation of

privacy” in s. 162(1) should be given the same meaning as it is given in s. 278.1, the section of
the Criminal Code that defines which documents are subject to the Criminal Code’s regime for
the production and disclosure of third-party records in sexual assault cases and in section
278.5(2)(c), the section of the regime that requires the application judge to consider “the nature
and extent of the reasonable expectation of privacy with respect to the record” when deciding
whether a third party record should be produced to an accused charged with sexual assault (or
another enumerated offence).
30.

The Appellant does not refer to any judicial interpretation or statutory definition of the

phrase “reasonable expectation of privacy” in these sections that it says should be consistently
applied to s. 162(1). This alone suggests that the presumption of consistent expression is not
engaged in this case. Nor do these sections speak to the question of the “circumstances” in
which a reasonable expectation of privacy may arise. Be this as it may, the Appellant relies on R
v. Mills for the proposition that the students recorded by the Respondent in this case did not
forgo a reasonable expectation of privacy in their image simply because they could be observed
by other people in the school. In R v. Mills, the accused argued that once the complainant’s
records were provided to the Crown, the complainant had lost any reasonable expectation of
privacy that she once had in them. The Court disagreed and held that, “Privacy is not an all or
nothing right. It does not follow from the fact that the Crown has possession of the records that
any reasonable expectation of privacy disappears”. 23
31.

The Respondent submits that this dictum is inapposite to the issue in this case. In Mills,

there was no real question that the therapeutic records attracted a reasonable expectation of
privacy. The issue raised by the accused was whether this expectation of privacy was lost when
the records entered the hands of the public, as personified by the Crown. However, in the case
before the Court, the question is not whether the complainants lost or retained an expectation of
22
23

Thomson v. Canada (deputy Minister of Agriculture), [1992] 1 S.C.R. 385 (S.C.C.)
R v. Mills, [1999] 3 S.C.R. 668 at paras. 107-108
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privacy; rather, the issue is whether the complainants were “in circumstances” that gave rise to a
reasonable

expectation

of

privacy

in

what

was

plainly

observable

when

the

observations/recordings were surreptitiously made.
32.

Moreover, the offence created by s. 162(1) and the third-party records regime in s. 278 of

the Code are completely different statutory beasts, each with their own purposes and places
within the legislative scheme. The former creates a criminal offence while the latter provides a
structure for the judicial supervision of third-party record production and disclosure in sexual
assault and other sexual offence cases. While, as a matter of broad principle, the courts should
strive to give the same words the same meaning throughout the same Act, this should not be done
where to do so would ignore the very different functions those words are performing in the
legislative scheme. In s. 162(1), the words “reasonable expectation of privacy” serve to limit the
circumstances where surreptitious observation for a proscribed purpose, of a proscribed body
part or in a proscribed location occasions criminal liability. In other words, it delineates the
conditions under which an individual commits a criminal wrong. In contrast, in s. 287.1 and
278.5, the phrase “reasonable expectation of privacy” determines when the statutory regime
applies to the disclosure of third-party records and informs the analysis of when those records
must be disclosed to the defence. To mechanically ascribe to these words the same meaning
simply because they appear in the same Act would be overly formalistic and quite inappropriate
given the difference in context between the two sections of the Criminal Code in which they are
used. 24
(iv)

Purposive Analysis

33.

A purposive analysis of s. 162 also supports the majority’s interpretation of “in

circumstances that give rise to a reasonable expectation of privacy” as referring to those
circumstances in which a person is reasonably confident that they cannot be observed by others.
34.

Evidence of legislative purpose may be found in a combination of sources.

The

legislative record itself offers reliable evidence of legislative purpose and the wrong that
Parliament intended to capture since cabinet Ministers must, pursuant to their Ministerial duties,

24

R v. Clark, [2005] 1 SCR 6 at para 44
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provide explanations to Parliament for the legislation their Government has proposed. 25 Further,
courts may also look to the legislation’s “contextual matrix” – its text, context and scheme – to
find evidence of legislative purpose. Other interpretive rules, such as the presumption of strict
construction of penal statutes, may also play an important role in determining the intention
behind a piece of legislation.
35.

The legislative record as it pertains to s. 162 demonstrates that Parliament enacted s. 162

to address serious privacy violations and sexual exploitation occasioned by “peeping Toms”
who, with or without a sexual purpose, secretly observe or record people in circumstances where
they expect privacy. 26 Parliament recognized that the existing offences in the Criminal Code
typically used to prosecute this conduct, such as trespassing at night (s. 177) and mischief (ss.
430(1)(c) and (d)), were ineffective when it was facilitated by remotely controlled and miniature
cameras. Parliament intended s. 162 to criminalize the “electronic peeping Tom” who, equipped
with modern technology, could secretly “peep” at or record people from a distance, without
trespassing onto private property, or who could, for example, secretly observe or record people
in public bathrooms stalls. 27 In this regard, when the voyeurism offence was initially introduced
25

R v Safarzadeh-Markhali, [2016] 1 S.C.R., paras 31-49; see also Marcus Moore, “R v

Safarzadeh-Markhali: Elements and Implications of the Supreme Court’s New Rigorous
Approach to Construction of Statutory Purpose” (2017) 77 S.C.L.R. (2d), p. 225-235 [BOA Tab
5]; Sullivan, supra, p. 274-283

A compilation of relevant sections of the legislative record that

pertains to Parliamentarians’ discussions and statements made in regard to s.162(1) is attached as
Appendix “A”.
26

Parliament introduced s. 162, the criminal voyeurism offence, as part of Bill-20, Bill C-12 and

finally Bill C-2. Bills C-20 and Bill C-12 died when Parliament prorogued in 2003 and 2004
respectively.. The content and wording of the proposed s. 162 amendment remained the same
between all three Bills with one exception. Sections 162(1)(a) and (b) originally included
reference to “sexual activity”. This wording was amended to “explicit sexual activity” on a
motion by the Standing Committee of Justice and Human Rights on October 20, 2003. Attached
as Appendix “B” is a summary of s.162’s legislative history.
27

Department of Justice, Voyeurism as a Criminal Offence: A Consultation Paper, 2002;
Canada, Law and Government Division, Parliamentary Information and Research Service,
“Legislative Summary of Bill C-2: And Act to Amend the Criminal Code (Protection of Children
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as part of Bill C-20, the then Minister of Justice and Attorney General of Canada, Minister
Martin Cauchon stated:
[…] As well, Bill C-20 also creates offences of voyeurism aimed at remedying a
shortcoming in criminal law. While voyeurism is not a new phenomenon, the
means by which it can be perpetrated are.
Until very recently, voyeurism mainly related to peeping Toms. The Criminal
Code currently allows for that type of voyeurism to be dealt with properly.
The development of new technologies has changed the situation considerably.
Nowadays, it is possible to obtain miniature cameras at a relatively reasonable
cost. It is easier to be a voyeur from a distance using such cameras, and to do so in
locations that would not have been accessible before. The present provisions of
the Criminal Code do not allow for this new form of voyeurism to be dealt with
properly, which is why we wish to remedy this shortcoming with Bill C-20.
What we are proposing is to make it an offence to surreptitiously observe and
record a person in circumstances that give rise to a reasonable expectation of
privacy, not only when that observation and recording is for the purpose of sexual
exploitation but also when it constitutes a serious violation of the right to privacy.
……
Canadians value their privacy. This was confirmed again in the response we
received from the public consultation on voyeurism. An overwhelming majority
of respondents indicated that this offence should criminalize not only voyeurism
conducted for a sexual purpose but also when it constitutes a serious breach of
privacy. These new offences would reinforce the protection of the right to privacy
valued by Canadians. 28
36.

The Honourable Irwin Cotler, then Minister of Justice and the Attorney General of

Canada, in his submissions to the Standing Committee on Justice, Human Rights, Public Safety
and Emergency Preparedness (re C-2) on February 22, 2005, explained the rationale behind
including the voyeurism offence in its enacting legislation:
This brings me to the final reform, and that is the reform in regard to voyeurism.
Bill C-2 seeks to modernize the criminal law's response to the new ways in which
acts of voyeurism are being committed today. The “peeping Tom through the
and other Vulnerable Persons) and the Canada Evidence Act” by Tobin MacKay, Publication
No. LS-480E (Ottawa: Library of Parliament, 16, June 2005)
28
Canada, Parliament, House of Commons Debates, 37th Parl, 2nd Sess, No 46 (27 January
2003) at 1130 (Martin Cauchon), online: <http://www.ourcommons.ca/DocumentViewer/en/372/house/sitting-46/hansard>
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window” offender, as he or she has been known from even just a few years ago,
has largely been replaced today by persons who, with the advent of the Internet
and the miniaturization of cameras and recording devices, can now peep and
record that viewing through a camera smaller than a pen that is hidden in a room
miles away.
Bill C-2 proposes to create a new offence that will criminalize the surreptitious
observation or recording of a person when there's a reasonable expectation of
privacy in three specific situations […] 29
Similar concerns, expressed by representatives of all parties in support of the new voyeurism
offence, can be found in the legislative debates throughout the offence’s legislative evolution. 30

29

Canada, Parliament, Standing Committee on Justice, Human Rights, Public Safety and
Emergency Preparedness, 38th Parl, 1st Sess, (22 February 2005) at 0920 (Hon Irwin Cotler)
online: <http://www.ourcommons.ca/DocumentViewer/en/38-1/JUST/meeting-22/evidence>
30
Canada, Parliament, House of Commons Debates, 37th Parl, 2nd Sess, No 46 (27 January
2003) at 1225 (Richard Marceau) online:<http://www.ourcommons.ca/DocumentViewer/en/372/house/sitting-46/hansard>; Canada, Parliament, House of Commons Debates, 37th Parl, 2nd
Sess,
No
46
(27
January
2003)
at
1245
(Dick
Proctor)
online:
<http://www.ourcommons.ca/DocumentViewer/en/37-2/house/sitting-46/hansard>;
Canada,
Parliament, House of Commons Debates, 37th Parl, 2nd Sess, No 64 (20 February 2003) at 1630
(Wendy Lill) online: <http://www.ourcommons.ca/DocumentViewer/en/37-2/house/sitting64/hansard>; Canada, Parliament, Standing Committee on Justice and Human Rights, 37th Parl,
2nd Sess, (23 October 2003) at 0910 (Edith Cody-Rice), at 0925 (Judy Williams), at 0940 (Vic
Toews),
at
0945
(Paul
Macklin,
Stéphane
Deschênes)
online:
<http://www.ourcommons.ca/DocumentViewer/en/37-2/JUST/meeting-73/evidence>; Canada,
Parliament, House of Commons Debates, 37th Parl, 3rd Sess, No 22 (9 March 2004) at 1615
(Richard Marceau) online:<http://www.ourcommons.ca/DocumentViewer/en/37-3/house/sitting22/hansard>; Canada, Parliament, House of Commons Debates, 37th Parl, 3rd Sess, No 16 (23
February
2004)
at
1725
(John
Herron)
online:
<https://www.ourcommons.ca/DocumentViewer/en/37-3/house/sitting-16/hansard>;
Canada,
Parliament, House of Commons Debates, 37th Parl, 3rd Sess, No 46 (9 March 2004) at 1640
(Dick Proctor) online: <http://www.ourcommons.ca/DocumentViewer/en/37-3/house/sitting22/hansard>; Canada, Parliament, House of Commons Debates, 37th Parl, 3rd Sess, No 25 (12
March
2004)
at
1300
(M
Vellacott)
online:<http://www.ourcommons.ca/DocumentViewer/en/37-3/house/sitting-25/hansard>;
Canada, Parliament, House of Commons Debates, 37th Parl, 3rd Sess, No 38 (21 April 2004) at
1715
(Alan
Tonks)
online:
<http://www.ourcommons.ca/DocumentViewer/en/373/house/sitting-38/hansard>; Canada, Parliament, House of Commons Debates, 37th Parl, 3rd
Sess,
No
40
(23
April
2004)
at
1005
(Alan
Tonks)
online:
<https://www.ourcommons.ca/DocumentViewer/en/37-3/house/sitting-40/hansard>;
Canada,
Parliament, House of Commons Debates, 38th Parl, 1st Sess, No 7 (13 October 2004) at 1515
(Hon
Paul
Macklin)
online:
<https://www.ourcommons.ca/DocumentViewer/en/381/house/sitting-7/hansard#T1615>; Canada, Parliament, House of Commons Debates, 38th Parl,
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This is strong evidence that Parliament’s purpose in legislating s. 162 was to protect all
Canadians (and not just young ones) from serious breaches of privacy that involve sexual
exploitation or an unacceptable risk of it. 31
37.

The legislative record and the contextual matrix of s. 162 also supports the majority’s

approach to “in circumstances that give rise to a reasonable expectation of privacy” and
undermines the Appellant’s approach in two ways. First, the text of the voyeurism offence
confirms that Parliament did not intend to use the blunt hammer of the criminal law to protect
Canadians from all surreptitious looking or recording that is (or could be) sexually exploitative.
Instead, Parliament only made surreptitious observation/recording in the circumstances
enumerated in ss. 162(1)(a)-(c) an offence where the perpetrator observes or records “a person
who is in circumstances that give rise to a reasonable expectation of privacy”. Parliament was
only concerned about situations where “there is a clear and reasonable expectation of privacy.” 32
In the legislative record, the Honourable Sue Barnes, then Parliamentary Secretary to the
Minister of Justice and the Attorney-General of Canada, unambiguously defined “in
circumstances that give rise to a reasonable expectation of privacy” as those circumstances that
give rise to a belief that one is “in a place where nobody can watch them”. 33 Viewed in this
1st Sess, No 7 (13 October 2004) at 1545 (Joe Comartin) online:
<https://www.ourcommons.ca/DocumentViewer/en/38-1/house/sitting-7/hansard#T1615>;
Canada, Parliament, House of Commons Debates, 38th Parl, 1st Sess, No 7 (13 October 2004) at
1630 (Larry Bagnell) online: <https://www.ourcommons.ca/DocumentViewer/en/381/house/sitting-7/hansard#T1615>
31

While it is true that the title to the enacting legislation labels it an Act “for the protection of

children and vulnerable persons”, this is far too vague and substantively diffuse a sentiment to
outweigh the concrete evidence of the very specific wrong that Parliament intended to address
through the enactment of the offence. Nor does the title provide any meaningful support for the
Appellant’s position beyond describing, at an extreme level of generality, a morally unassailable
social goal with which few would quarrel.
32

Canada, Parliament, House of Commons, 38th Parl, 1st Sess, No 7 (13 October 2004) at 1630
(Hon
Larry
Bagnell)
online:
<https://www.ourcommons.ca/DocumentViewer/en/381/house/sitting-7/hansard>
33
Canada, Parliament, House of Commons Debates, 37th Parl, 3rd Sess, No 40 (23 April 2004)
at 1020 (Hon Sue Barnes) online: < https://www.ourcommons.ca/DocumentViewer/en/373/house/sitting-40/hansard>
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context, inclusion of the privacy clause provides powerful evidence that Parliament did not
intend for any places (for example bedrooms), any exposed sexualized parts of the body
(exposed breasts for example) and any observation/recording for a sexual purpose to
automatically give rise to an expectation of privacy. The majority’s approach to interpreting this
limitation is faithful to Parliament’s intentions. The Appellant’s is not.
38.

Further, if Parliament intended to criminalize the act of surreptitiously recording someone

who is otherwise plainly observable it would have criminalized the surreptitious observation or
recording of such a person regardless of the circumstances they are in. In other words, if the
Appellant’s argument is correct, Parliament would have drafted the section in a way that clearly
recognizes that the act of surreptitiously recording someone who is plainly observable to others
automatically breaches that person’s privacy in a way that merits criminal sanction.

But

Parliament did not do this.
39.

The Appellant’s (and Huscroft J.A.’s) approach to privacy and the circumstances that

courts ought to consider in deciding whether a victim had a reasonable expectation of privacy do
not fit with Parliament’s intent and the legislative object of s. 162(1). The Appellant’ s approach
is at odds with the language in the statute, the spirit if the limitation clause and Parliament’s
purpose and object in legislating s. 162(1). The Appellant’s approach is in effect an attempt to
use the limitation clause as an expansion clause. The Appellant’s approach requires this Court to
unlawfully shift Parliament’s purpose behind and object of s. 162(1) to capture behaviour and
circumstances well outside of what Parliament intended. 34

34

A number of early Charter cases suggested that the original purpose of a statutory provision

might evolve in response to changing social conditions. This notion was firmly rejected by
Dickson J. in R. v Big M Drug Mart Ltd., wherein he stated, “[...] the theory of a shifting purpose
stands in stark contrast to fundamental notions developed in our law concerning the nature of
"Parliamentary intention". Purpose is a function of the intent of those who drafted and enacted
the legislation at the time, and not of any shifting variable.”
The purpose of legislation is an historical fact and it is the duty of court to give effect to the
actual intent of the legislature and original purpose of the Act. (R. v. Big M Drug Mart Ltd.,
[1985] 1 S.C.R. 295 at pp. 335. See also Sullivan, supra, chapter 4, p. 286 [BOA Tab 8].)
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(v)

The Applicability of Section 8 Charter Jurisprudence to the Interpretation of
Section 162(1)

40.

The Appellant relies on s. 8 Charter jurisprudence to argue that the students who the

Respondent recorded were “in circumstances that [gave] rise to a reasonable expectation of
privacy”. According to the Appellant, “the links between privacy and dignity and security of the
person, as well as liberty and the ability to participate freely in society, that have been developed
in the context of s. 8 […] are helpful aids to the interpretation of the concept of a reasonable
expectation of privacy in s. 162(1) of the Criminal Code”. 35 Elsewhere, the Appellant states that
“a number of concepts developed in the s. 8 context remain relevant considerations when
determining whether the circumstances in which the impugned conduct takes place gives rise to a
reasonable expectation of privacy” The Appellant reminds us that privacy “is not an all or
nothing concept” that it is a “protean” concept, that it is a normative, rather than descriptive
concept and that a reasonable expectation of privacy depends on the totality of the
circumstances. Also, drawing on this Court’s decisions in Duarte, Wong and Marakah, the
Appellant argues that a person “may have a reasonable expectation of privacy in information
even where the individual no longer has exclusive control over the information”. 36 On the basis
of these pronouncements and principles drawn from the section 8 context, the Appellant urges
the court to interpret “in circumstances that give rise to a reasonable expectation of privacy” as
turning on the loss of control over ones image that occurs when a recording is made
surreptitiously, regardless of whether that recording is of body parts that are exposed to public
view. 37
41.

The Appellant’s position regarding the use of s. 8 jurisprudence appears to be that

because Parliament used a phrase with a technical legal meaning, Parliament intended to “allow
the courts themselves to develop and refine the meaning of the privacy clause” by drawing on the
treatment that they have given it at common law in the Charter context. 38 Professor Michael
Plaxton summarizes one version of this argument in the following terms:

35

Appellant’s Factum, para. 26
Appellant’s Factum, paras. 51-61
37
Appellant’s Factum, paras. 7-8, 64-69
38
Plaxton, Michael, “Privacy, Voyeurism, and Statutory Interpretation” (March 13, 2018).
Criminal Law Quarterly, Forthcoming at p. 27 [BOA, Tab 6].
36
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Just as the meaning of the phrase “reasonable expectation of privacy” develops
like a “living tree” in the Charter context, the argument would run, so use of the
phrase in the context of section 162 signals an intention to allow the ambit of the
offence to incrementally expand as social norms and conditions change over time.
In effect, the argument would cash out as the claim that Parliament intended the
courts to develop and refine the meaning of the privacy clause at common law. 39
If this is the Appellant’s argument, it should be rejected for the following reasons.
42.

First, interpreting the terms of a constitution is an entirely different exercise than

interpreting a statute. As Dickson J. (as he then was) observed in Hunter et al. v. Southam Inc.
when expounding the foundational principles of section 8 of the Charter:
It is clear that the meaning of “unreasonable” cannot be determined by recourse to
a dictionary, nor for that matter, by reference to the rules of statutory construction.
The task of expounding a constitution is crucially different from that of construing
a statute. A statute defines present rights and obligations. It is easily enacted and
as easily repealed. A constitution, by contrast, is drafted with an eye to the future.
Its function is to provide a continuing framework for the legitimate exercise of
governmental power and, when joined by a Bill or a Charter of Rights, for the
unremitting protection of individual rights and liberties. Once enacted, its
provisions cannot easily be repealed or amended. It must, therefore, be capable of
growth and development over time to meet new social, political and historical
realities often unimagined by its framers. The judiciary is the guardian of the
constitution and must, in interpreting its provisions, bear these considerations in
mind. 40
As a “living tree capable of growth and expansion within its natural limits”, the constitution,
including the Charter, demands, and receives, a broad and purposive interpretive approach
designed to accommodate and adapt to changing social and technological circumstances. 41 Not
so with a statute, especially a penal one. It is not open to the courts to define the content of a
criminal offence in order to accommodate social and technological changes in the same way they
might otherwise do when interpreting the often broad and sometimes vague terms of the
constitution. Nor is it for the courts to define the terms of a criminal offence beyond ascertaining
the meaning that Parliament intended it to have. To do otherwise would collapse the legislative

39

Ibid
Hunter et al v. Southam Inc., [1984] 2 S.C.R. 145 at p. 155-56
41
Edwards v. Attorney General for Canada, [1930] A.C. 124 at p. 136; Hunter et al. v. Southam
Inc., supra at p. 155-6
40
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and judicial functions. It would also place the court in the position of creating new common law
crimes despite their abolishment in s. 9 of the Criminal Code. 42
43.

Further, s. 8 of the Charter is concerned primarily with the proper limits of

governmental, primarily police, conduct. An attempt to balance the state’s interest in law
enforcement and the privacy interests of citizens permeates s. 8 Charter jurisprudence to the
root. This is a conceptual framework that is alien to the voyeurism context, which criminalizes
the conduct of private individuals for violating the privacy and sexual dignity of other private
individuals. This is a stark and important difference of which the Court should be mindful
before using Charter jurisprudence to interpret the terms of a proscription that Parliament has
placed on individual as opposed to state conduct. As Justice Green put it in R. v. Lebenfish, in
response to similar arguments regarding the meaning of “in circumstances giving rise to a
reasonable expectation of privacy”:
[T]he reasoning in R. v. Wong (and R. Duarte, 1990 CanLII 150 (SCC), [1990] 1
S.C.R. 30, on which it relies) is, unlike the scenario before me, clearly directed to
situations where privacy rights are arguably infringed by state agents against
whom these rights are constitutionally protected. 43
Professor Plaxton puts the point this way:
[T]he mere fact that language similar to that used in section 8 jurisprudence is
also deployed in section 162 does not entail that they should have anything like
the same content. Section 8 of the Charter sets limits on what the state and its
agents may validly do – it sets limits on the scope of police powers. Insofar as
they overstep the limits of their lawful authority, police officers may face
disciplinary, civil, or even criminal liability. But it is not at all obvious that every
unconstitutional act by police officers is or ought to be treated as a criminal
wrong, deserving the condemnation, punishment, and opprobrium associated with
a criminal offence. By contrast, section 162 was intended to define a serious
criminal wrong. Even if section 8 jurisprudence suggested in 2005 that
“reasonable expectation of privacy” can and should be understood capaciously –
and as we have seen there is room for doubt on that point – it does not follow that
the phrase should be understood in a similarly broad fashion when we turn to the
offence of voyeurism. 44
42

Plaxton, supra, p. 28 [BOA Tab 6]; Frey v. Fedoruk, [1950] S.C.R. 517; R v. D.L.W. [2016] 1
SCR 402 at paras. 13-19; R v. Borowiec, [2016] 1 SCR 80
43
R v. Lebenfish, 2014 ONCJ 130 at para. 38
44
Plaxton at p. 28 [BOA Tab 6].
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44.

Similar concerns apply to Huscroft J.A. and the Appellant’s reliance on the dictum that

privacy is a normative, not a descriptive concept. It may well be. But the task for the Court is to
discern the normative content that Parliament intended the phrase “in circumstances that give
rise to a reasonable expectation of privacy” to have in the context of s. 162(1) through the proper
application of the rules of statutory construction, not to develop their own normative content for
it based on the application of principles imported from different interpretative contexts regardless
of what the principles of statutory interpretation dictate. Moreover, the Court should be very
hesitant to expand the concept of “reasonable expectation of privacy” for the purpose of s. 162(1)
lest it disturb the delicate balance the courts have attempted to strike between the interests of the
state and the individual in the s. 8 Charter context.
45.

Further, to the extent that Charter values may play an interpretive role in some limited

circumstances, this Court has made it clear that they may only do so “in circumstances of
genuine ambiguity, i.e., where a statutory provision is subject to differing, but equally plausible,
interpretations”. 45

Moreover, it may only be done where, as Iacobucci J. stressed in Bell

ExpressVu Limited Partnership v. Rex, “it will not upset the appropriate balance between judicial
and legislative action”. According to Iacobucci J., “if courts were to interpret all statutes such
that they conformed to the Charter, this would wrongly upset the dialogic balance”:
Every time the principle were applied, it would pre-empt judicial review
on Charter grounds, where resort to the internal checks and balances of s.
1 may be had. In this fashion, the legislatures would be largely shorn of
their constitutional power to enact reasonable limits on Charter rights
and freedoms, which would in turn be inflated to near absolute status. 46
In the absence of any genuine ambiguity in the provision at hand such that it can support
competing plausible interpretations, there is no justification in this case to resort to Charter
values to interpret the provisions in question.
46.

Finally, even if the Court is of the view that s. 8 jurisprudence can and should be used to

interpret the privacy clause in s. 162(1), it is by no means clear that that jurisprudence supports
45
46

Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559 at para 62
Bell Express Vu, supra, para 66

23
the broad view of “reasonable expectation of privacy” that the Appellant says it does. Cases like
Duarte, Wong and Marakah establish that a person can have a reasonable expectation of privacy
in information that is available to others. But, as Plaxton notes, “it would be a step-change for
the Court to hold that one can have a reasonable expectation of privacy in one’s physical
appearance while in a public location over which one’s level of control is minimal.” 47 Were it
otherwise, almost any video or photographic surveillance by police of suspects in public places
would be vulnerable to Charter challenge. Indeed, there is no shortage of authority for the
proposition that individuals do not have a reasonable expectation of privacy for the purpose of
s.8 in their appearance in a public place. 48
(vi)

Other interpretive considerations: Strict Construction and Restraint

47.

Other interpretive considerations militate in favour of a narrow reading of “in

circumstances that give rise to a reasonable expectation of privacy” in the context of s. 162(1).
Section 162(1) sets out a criminal offence. As such, it attracts the presumption that penal
statutes are to be strictly interpreted. It is also subject to the presumption of restraint.
(a)
48.

The Presumption of Strict Construction

The doctrine of strict construction of penal statutes responds to two concerns that are of

particular importance in criminal matters: the nature of the criminal sanction and,
correspondingly, the need to ensure that individuals are placed on fair notice that their conduct
may attract such a sanction. These concerns are intertwined and have traditionally led courts to
resolve legislative ambiguities in favour of the accused. As Dickson J. (as he then was) wrote in
Marcotte v. Canada (Deputy A.G.):
No authority is needed for the proposition that if real ambiguities are found, or
doubts of substance arise, in the construction and application of a statute affecting
the liberty of a subject, then that statute should be applied in such a manner as to
favour the person against whom it is sought to be enforced. If one is to be
47
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incarcerated, one should at least know that some Act of Parliament requires it in
express terms, and not, at most, by implication. 49
And, in R v. McIntosh, Lamer J. labelled the doctrine “the overriding principle governing the
interpretation of penal provisions”. He wrote:
Under s. 19 of the Criminal Code, ignorance of the law is no excuse to criminal
liability. Our criminal justice system presumes that everyone knows the law. Yet
we can hardly sustain such a presumption if courts adopt interpretation of penal
provisions which rely on the reading-in of words which do not appear on the face
of the provisions. How can a citizen possibly know the law in such a
circumstance?
The Criminal Code is not a contract or a labour agreement. For that matter, it is
qualitatively different from most other legislative enactments because of its direct
and potentially profound impact on the personal liberty of citizens. The special
nature of the Criminal Code requires an interpretive approach which is sensitive
to liberty interests.
Therefore, an ambiguous penal provision must be interpreted in the manner most
favourable to accused persons, and in the manner most likely to provide clarity
and certainty to the criminal law. 50
The need for clarity, certainty and fair notice in the criminal law was also articulated by
McLachlin J. in R v. Kelly:
It is a fundamental proposition of the criminal law that the law be certain and
definitive. This is essential, given the fact that what is at stake is the potential
deprivation of a person of his or her liberty and his or her subjection to the
sanction of opprobrium of criminal conviction. This principle has been enshrined
in the common law for centuries, encapsulated in the maxim nullum crimen sine
lege, nulla poena sine lege – there must be no crime or punishment except in
accordance with law which is fixed and certain. 51
49.

These pronouncements have particular resonance in the Respondent’s case.

To a

reasonable layperson, the phrase “in circumstances that give rise to a reasonable expectation of
privacy” would, at a minimum, signal those circumstances that would cultivate an expectation on
the part of the person observed that they could not be observed by others. The notion that some
criminal lawyers and judges, schooled in s. 8 jurisprudence, might take a more expansive
49
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approach to the phrase along the lines of that proffered by the Appellant does not justify this
Court doing so given the unfairness that such a conceptually strained and nebulous definition
would occasion on those less familiar with section 8 caselaw. In the Appellant’s submission,
fairness and certainty require a narrow and concrete definition of the phrase “in circumstances
that give rise to a reasonable expectation of privacy”, a definition that comports with what
ordinary people would understand that phrase to mean.
(b)
50.

The Presumption of Restraint

“In circumstances that give rise to a reasonable expectation of privacy” should also be

given a narrow interpretation based on what Professor Plaxton refers to as the “presumption of
restraint”, a principle that militates towards a narrow construction of criminal statutes even when
the Court has not explicitly invoked the doctrine of strict construction. 52 According to Professor
Plaxton, this principle operates “on the basis that a purposive reading of the statutory provisions
in issue requires us to construe them narrowly - i.e. because Parliament would not have enacted
offences targeting courses of action conventionally accepted as laudable, benign or only trivially
wrongful in the absence of clear interpretive signals to the contrary” and where to proceed
otherwise would be “absurd”. For example, in R v. Cuerrier, which Plaxton cites as an example
of the application of the presumption of restraint, the Supreme Court of Canada interpreted
“fraud” in the context of sexual assault as requiring a risk of serious harm before it could be said
to vitiate consent. 53

As Plaxton notes, the Court’s approach “expressly presupposed that

Parliament had not intended to criminalize the sort of lies that are (rightly or wrongly)
commonplace tactics in sexual seduction.” 54
51.

Professor Plaxton makes a reasonable restraint-based argument for a narrow reading of

“in circumstances that give rise to a reasonable expectation of privacy”:

52
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The offence can be committed through surreptitious observation of another person
for a sexual purpose. Now, it is clearly objectifying to ogle others’ bodies,
whether in a public or private location. But it has not traditionally been thought
appropriate to use the criminal law to condemn or punish those who ogle others in
public, particularly when they do so surreptitiously (out of the corners of their
eyes, as it were), and when there is no issue of criminal harassment. Yet
interpreting the privacy clause in the manner suggested by Huscroft J.A. would
mean that Parliament had done just that. 55
In other words, can it reasonably be said that Parliament intended for “in circumstances that give
rise to a reasonable expectation of privacy” to be taken so broadly that it would render someone
who takes a furtive glance at another person out of the “corner of their eyes” or even one who
stares at another from behind tinted sunglasses in public and for a sexual purpose to be guilty of
a criminal offence? If not, the intended scope of “in circumstances that give rise to a reasonable
expectation of privacy” must be narrower than that attributed to it by the Appellant and Huscroft
J.A.
52.

Indeed, though the majority of the Court of Appeal did not expressly refer to a

presumption of restrain in its decision, the spirit of this principle is reflected in its judgment,
where Feldman J.A. wrote, in reference to the “in circumstances that give rise to a reasonable
expectation of privacy” element of the offence:
In my view, this limitation recognizes that we live in an open society
where visual interaction is part of everyday life and is valued. Today,
most people have cameras and many take pictures and videos as part of
day-to-day life. They also post pictures on the internet to widely
disseminate events that are occurring. And, of course, freedom of the
press includes making visual recordings as part of the new reporting
process. By limiting the offence of voyeurism to circumstances where a
person has a reasonable expectation of privacy, Parliament is
acknowledging a limit on the ability of the state to completely protect
visual sexual integrity in our open society. 56
53.

The majority’s comments implicitly acknowledge that it was theoretically open to

Parliament to criminalize all surreptitious observation and recording but that it chose not to do
this and chose not to do so, it must be presumed, for a reason. In other words, Parliament must
have concluded that not every surreptitious observation or recording merits the full weight of a
55
56
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criminal sanction, but that only those where there is both a serious breach of privacy and an
element (or risk) of sexual exploitation. Otherwise, the net of criminal liability would be cast too
wide and our “open society” compromised.
(vii)
54.

Other Issues Raised by the Appellant

The Appellant seeks to support its position that a reasonable expectation of privacy is

closely tied to one’s ability to control the use of one’s image - and therefore to whether or not a
recording is made surreptitiously - by reference to case law interpreting the Québec Charter of
Human Rights and Freedoms and the Civil Code of Québec. 57 The Respondent submits that
conceptions of privacy drawn from Québec’s Charter of Human Rights and Freedoms and its
civil law tradition are neither helpful to this Court in interpreting s. 162(1) nor reliable indicators
of how Parliament intended “in circumstances that give rise to a reasonable expectation of
privacy” to be interpreted by the courts. This is so for the following reasons.
55.

Neither the Québec Charter of Human Rights and Freedoms nor the Civil Code of

Québec nor the case law interpreting these provisions cited by the Appellant use the phrase “in
circumstances giving rise to a reasonable expectation of privacy” as a component of the civil
wrongs they proscribe. This, in itself limits the utility of these sources as interpretive aids for
ascertaining which circumstances Parliament intended to be caught by the reasonable expectation
of privacy clause in s. 162(1).
56.

The Appellant relies on Aubry v. Éditions Vice-Versa, a Québec civil case that interprets

s. 5 of the Québec Charter of Human Rights and Freedoms, for the proposition that a person who
is observable to others nonetheless has a reasonable expectation of privacy in their image.
However, the Appellant’s reliance on this case is misplaced. First, the Québec Charter of
Human Rights and Freedoms does not apply outside of Québec. Further, Aubry stands only for
the point that using someone’s image, taken in public, without their consent for a commercial
purpose constitutes a civil fault. 58 It says nothing about the nature or extent of the expectation of
privacy that the person photographed had in their image to begin with, or whether taking the
person’s picture in public was itself a breach of privacy. Indeed, L’Heureux-Dubé J., writing for
57
58
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the majority, prefaced her analysis with the express acknowledgment that the Court’s decision
was, “limited to the sole issue before this Court, namely publication of a photograph taken
without permission.” [emphasis added] 59
57.

In the alternative, even if Aubry has meaningful interpretive significance and can be said

to sustain the reading given to it by the Appellant, it must be kept in mind that s. 5 of the Québec
Charter of Human Rights and Freedoms confers upon individuals in Québec a very broad and
freestanding right of privacy, regardless of one’s expectations of privacy. This informs the
Court’s conclusion that the publication of Aubry’s image - taken in public - without her consent
was a breach of her privacy. However, Parliament is presumed to have been aware of the
Court’s reasoning in this case at the time s. 162(1) was enacted. It is therefore reasonable to
conclude that if Parliament understood all Canadians to possess the same free-standing right to
privacy the Appellant interprets Aubry as conferring on those in Québec, it would not have
included any reasonable expectation of privacy limitation in s. 162(1) of the Criminal Code at all
and would have criminalized all surreptitious recording for a sexual purpose. The fact that
Parliament did include a requirement that the observation or recording be made in circumstances
that give rise to a reasonable expectation of privacy provides compelling evidence that it meant
to protect a narrower conception of privacy than that protected by the Québec Charter of Human
Rights and Freedoms.

(viii) Application to the Facts of this Case
58.

The proper application of the principles of statutory interpretation to the phrase “in

circumstances that give rise to a reasonable expectation of privacy” in s. 162(1) reveals that this
section does not criminalize the invasion of nuanced privacy interests in public places as the
Appellant argues it does.

While it is open to Parliament to enact legislation that would

criminalize this conduct, the ordinary meaning of the word “privacy”, the manner in which the
text of the legislation was drafted and the purpose of the legislation lead one to the inescapable
conclusion that the phrase “in circumstances that give rise to a reasonable expectation of
privacy” refers to the circumstances, often determined by location, where a person feels
59
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confident they cannot be observed by others

-

as the rnajority

of the Ontario Court of Appeal

concluded it did.

59.

In this case, the students whom the Respondent recorded were in the classrooms

colnmon areas of a public high school where

it

and

was open to anyone present to observe them.

Accordingly, there were no circumstances that could give rise to a reasonable expectation of

privacy. Therefore, the appeal should be dismissed.
PART

60.

IV: COSTS

The Respondent makes no submissions on costs

PART V: ORDER SOUGHT

61.

The Respondent respectfully requests that the appeal be dismissed

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
DATED at Toronto, this 19tl' day of March, 2018

Kerbel
Wickramasinghe
Jennifer Micallef
S alnan

Counsel for the Respondent
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With this proposed legislation photographing someone surreptitiously or using a mini-camera to

….

On the issue of voyeurism, this proposed section would create a new offence in the Criminal
Code. With various technological advances it has become ever easier to invade someone's
privacy. We are suggesting that this proposed section would seek to update the Criminal Code to
ensure that modern day peeping Toms could be prosecuted for the full range of crimes that they
commit. Until recently voyeurism type offences would be prosecuted under trespass sections of
the Criminal Code, as they would usually involve trespassing on someone's property in order to
invade their privacy.

So, we are not talking about surveillance cameras in a shopping mall or in a parking lot, but in a
place where a person can reasonably expect a minimum of privacy.

This is why the bill proposes to add two new offences to the Criminal Code. The first one would
make it a criminal offence, in three specific cases, to deliberately and surreptitiously observe or
record another person in circumstances that give rise to a reasonable expectation of privacy. The
first case would be when the observation or recording is done for a sexual purpose. The second
case would be when the person observed or recorded is in a place in which a person can
reasonably be expected to be nude or to be engaged in sexual activity. Finally, the third case
would be when the person is nude or is engaged in sexual activity, and the observation or
recording is done for the purpose of observing or recording a person in such a state or engaged
in such activity.

For example, the electronic cameras that transmit live images on the Internet have raised
concerns about possible abuse, including the illegal observation or recording of persons for
sexual purposes, or when such observation or recording is a blatant violation of privacy.

As I mentioned earlier, the rapid technological changes that have occurred in recent years have
made it necessary to make some legislative changes, in order to deal with the new reality.

Appendix A: Selected Hansard Pertaining to s.162 of the Criminal Code
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I've given you my brief and the presentation I'll make this morning in both languages. They
are at the back, and I think there are 25 copies in each language.

[English]

I will be speaking in English, but I would be happy to answer your questions in French. I have
given the clerk a French version of my presentation.

[Translation]

Mrs. Edith Cody-Rice (Senior Legal Counsel, Canadian Broadcasting Corporation):
Good morning Mr. Chair, honourable members.

Until recently voyeurism type offences would be prosecuted under trespass sections of the
Criminal Code as they would usually involve trespassing on someone's property in order to
invade their privacy. With this legislation, an improvement is made which states that
photographing someone surreptitiously or using a mini camera to spy on them would be
prosecuted under a section of the Criminal Code. Other offences would include prosecution
under the section of distributing those materials, most commonly by e-mail or over the Internet.

I support the creation of voyeurism offences because with various technological advances it has
become even easier to invade people's privacy. This section would seek to update the Criminal
Code to ensure that modern day peeping Toms could be prosecuted for the full range of crimes
they commit.

spy on them would be prosecuted under a special section of the Criminal Code as well as other
offences which would include prosecution for distributing these materials most commonly by email or over the Internet.

-2-
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It is to be noted that mere observation during an investigation is in itself an offence. For
example, if someone, without recording anything, observed someone in these particular

What are some examples of investigations we might undertake? These are relatively rare, and
would be rather intensive investigations, but you might be investigating a prostitution ring, for
example, or child pornography.

So what are the concerns of the Canadian Broadcasting Corporation? Our concerns include
the hampering of journalists in their legitimate functions, and hampering the media from
publication in the public interest. The CBC understands the concern of the government to protect
individuals from exploitation, and the CBC itself has policies to address these concerns. But in
certain circumstances, surreptitious observation is justified in the public interest. In the brief we
have submitted to you, we've set out our policies on clandestine observations, etc.

It also includes surreptitious observation of a person who is nude, exposing genital organs, or
engaged in sexual activity done for a purpose of observing or recording the state or activity. It is
also an offence to observe surreptitiously a person for a sexual purpose. But in that case it
doesn't matter whether the person is in a public or private place.

What are the elements of the offence? They are surreptitious observations--recording is
included but not required--if the person is in a place where the person could be expected to be
nude, to expose genital organs, or be engaged in sexual activity. Examples might be a bedroom,
a doctor's office, public toilets, or a change room.

I am going to go right to the question that concerns us about journalism. In my presentation,
I've done it in this form because it's easier for you to read. I want you to take a look--and I'm
sure you have--at the proposed section 162 of the Criminal Code, the offence of voyeurism.

We at the CBC have particular concerns with respect to journalists. We also have concerns
about the defence of artistic merit, but we want to focus our concerns on journalism, given that a
number of other groups are focusing on the concerns they have about artistic merit. We want to
mention, though, that we do support the concerns of the artistic organizations that have
expressed concern about the removal of the defence of artistic merit.
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Freedom of speech and freedom of the press are not mentioned in the current legal
interpretations of public good. In addition, what is necessary or advantageous is a value

You will see that is from the Supreme Court of Canada Sharpe case.

necessary or advantageous to religion or morality, to the administration of justice, the
pursuit of science, literature or art, or other objects of general interest.

So there is a defence of public good, which we recognize, and in our view it is not adequate to
protect journalists and media organizations. The defence of public good has been interpreted as:

One of the questions I have is that in most cases CBC reporters are required to identify
themselves as reporters, but there may be a reason why they wouldn't identify themselves as
reporters. If they went into some situation and had not identified themselves as reporters, would
their observations be surreptitious because they weren't misrepresenting who they were? That's
just a question; it's just an indication that some of the elements seem to be rather broad.

What is surreptitious? Surreptitious is underhanded, kept secret, done by stealth, or
clandestine.

I brought along the Oxford English Dictionary this morning just to tell you what observed
means. Here is the meaning of observe in the Oxford English Dictionary: to perceive, to mark, to
watch, to take notice of, to become conscious of. That's quite broad, in my view.

I just want to bring two elements to this surreptitious observation. I had a discussion with a
lawyer from the Department of Justice, and it became evident to me that we disagreed on what
observed meant. There appeared to be a difference between my thinking that observed meant
just watching someone, and this person thinking that observed meant something more than that.

situations and then reported on them, it would be an offence to publish what they had reported.
So mere observation in itself is an offence.
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We feel there is a good possibility that where there are charter challenges, this legislation will

The proposed legislation limits freedom of the press. The reasonability of limitations is
subject to a proportionality test developed in the Supreme Court of Canada decision in R. v.
Oakes in 1986. The test is that the objective of the legislation must be of sufficient importance to
warrant overriding a constitutionally protected right or freedom. The measures adopted must be
rationally connected to the objective. The means should impair the freedom as little as possible,
and even if an objective is of sufficient importance, the severity of the deleterious effects of a
measure must be justified by the purposes it is intended to serve.

(b) freedom of thought, belief, opinion, and expression, including freedom of the press and
other media of communication;

2. Everyone has the following fundamental freedoms:

Section 2(b) states:

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out
in it subject only to such reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society.

The ease with which the offence may be committed, and the uncertainty that would thus arise
with respect to legitimate journalistic activities will cause a chill on reporting, and may make
this legislation subject to a challenge pursuant to the Canadian Charter of Rights and Freedoms,
sections 1 and 2(b). Section 1 states:

Also of great concern to us is the fact that proposed paragraph 162(7)(b) states that motives
for conduct are irrelevant. This could mean that a journalist or news organization carrying on a
legitimate investigation could be convicted of an offence, as the legitimacy of their activity
would not be taken into account.

judgment that may vary with the individual making the judgment.
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…

Thank you.

So I tightened this up to limit it to people who are licensed by the CRTC, including their
website--that means there's some element of responsibility--and newspapers and journals. For
example, The Globe and Mail has a website, The National Post has a website, and the Ottawa
Citizen has a website, so it would not be open to every person who just went on the Internet to
publish material.

I took the initial amendment suggestion from the Privacy Act of the Province of
Saskatchewan. They have wording very similar to that, and the exact wording is in the brief I
have presented to you. Then I realized that if you said “public news” everybody could go on the
Internet, and they might all say they were on the Internet with public news.

A definition of public news should be included which will offer the defence to: newspapers
or journals including Internet newspapers and journals which do not publish pornography;
and broadcasters licensed by the CRTC, including their websites.

No person shall be convicted of an offence under this section if the acts that are alleged to
constitute the offence serve the public good, are in the public interest or are committed in
the process of journalistic investigation for the purpose of preparing, publishing or
distributing public news.

The CBC has proposed an amendment to the legislation. We propose that a specific public
interest in journalistic defence should be included in the legislation. The CBC recommends
including the following defence--and I must say this is a tightened-up version of what I put in
the brief.

not meet that test.
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Essentially, naturism is a non-sexual, non-exploitive and communal social practice and belief
in the sanctity and basic dignity of the nude human body. Naturists believe in raising their
children to accept and celebrate their bodies, rather to view them as shameful. The INF defines
naturism as “a way of life in harmony with nature, characterized by the practice of communal

The INF has over 500,000 members in 32 different countries. We are also joined in our
concerns by TNS and NAC, which represent many thousands of naturists in North America.

The Federation of Canadian Naturists and the FQN represent over 6.1 million Canadians who
have indicated they would like to participate in social nudity, or skinny dipping. Together with
our French counterpart, the FQN, we are Canada's national naturist nudist organization,
affiliated with the International Naturist Federation. This past summer we sponsored the Going
Natural across Canada Tour by Malcolm Scott, our FCN president, on behalf of both Englishand French-speaking Canadians.

Today we are distributing the FCN brochure and a postcard from Wreck Beach. Because this
was not in French, we will have it available afterwards for you. We also have a copy of the
world guide to beaches and resorts, which is the definitive bible for skinny dippers; and a history
of naturism in Canada. We will be leaving these with you.

Proposed section 162, intended to replace section 163.1, should not be rushed, and further
study must factor in naturists and top-free freedoms, which have been inadvertently ignored.
Thus, we recommend retaining section 163.1, including subsection 163.1(6), the artistic merit
paragraph, and we recommend that further study is needed before Bill C-20 receives third
reading.

…

Ms. Judy Williams (Government Affairs Officer, The Federation of Canadian Naturists):
Thank you very much.
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Proposed paragraphs 162(1)(a) and 162(1)(c) do not require a person to be nude to be
penalized. Also, by including breasts in both over-broad paragraphs, through implication the

If so, this is far over-broad, will catch too many innocent persons, and should be eliminated.
How would photographers or observers prove they were unsurreptitious? Would it criminalize
photos of naturist children at play or engaged in activities typical of children around the world at
a naturist resort of beach? Clearly, naturists and their children must not be mischaracterized and
prohibited from our lifestyle and recreational choices, and caught in the over-breadth of
proposed subsection 162(1).

(0930)

On our specific observations on proposed section 162, the phrase “surreptitiously,
observes...or makes a visual recording of a person who is in circumstances that give rise to a
reasonable expectation of privacy” can equally include clothed or unclothed persons, regardless
of setting. I believe CBC referred to washrooms or bedrooms, and we'd do the same here.

While we recognize the over-breadth of section 163.1, we also believe that when child
pornography involves real harm to real children in its creation, courts seem to agree that
possession of the resulting product cannot be shielded behind the free-speech right of the charter.
If it can be determined that photos of naturist children depict them engaged in activities normally
engaged in by children at play or in sports around the world, they should not be labelled obscene
or pornographic. In the case of Alessandra's Smile in the United States, it was determined that
the magazines that had been seized were not obscene because they showed children around the
world engaged in activities typical of children.

We have some general observations on proposed section 162. We are concerned that it
equates our naturist nudist way of living with child pornography and voyeurism, and could
therefore penalize naturists who practice social nudity in their homes, and at naturist resorts and
beaches with their families. Naturist publications, such as Canada's naturist magazine N , which
we have for you today, would be threatened under such legislation.

nudity with the intention of encouraging respect for oneself, for others, and for the environment.

-8-

42

To eliminate the artistic merit defence would be to stifle artistic expression and encourage

What precisely defines “the public good” is unclear. It is subject to interpretation and
therefore to abuse by the police and crown, who are not obligated to hear all sides before making
their decisions. In the mid-1970s, for example, a prosecution occurred with the book, Show Me!:
A Picture Book of Sex for Parents and Children , and Last Tango in Paris was also dinged.
Another example, cited in appendix A of the CCA witness brief, involved an Alberta police
department seizing material belonging to a feminist organization, even though the material was
part of an anti-pornography campaign.

We feel that subsections 163.1(6) and 163.1(7), the artistic merit defence, should not be
replaced by the far more vague and subjective argument of the undefined “public good”. With
proof of intent for prurient use and motives of the accused being irrelevant, it is too vague to say
that exceptions can be made for the public good. Where would the role of nude models for live
drawing, painting, and sculpting classes fit? Would such models be subject to penalties, along
with the instructors and institutions who hired them?

In proposed subsection 162(4), which deals with distribution, circulation, and publishing of
such recordings, it would definitely mischaracterize naturist publications, such as Going Natural
or N, and they could not possibly verify the unsurreptitiousness of all photos. It would be
difficult to prove a photographer or observer was not surreptitious. According to Going Natural
editor, Paul Rapoport, “When it comes to publications such Going Natural we cannot possibly
verify unsurreptiousness of all the photos.” The onus, in other words, would fall on the editor to
prove he or she did not know the photos or visual representation were gathered surreptitiously.

Finally, proposed paragraph 162(1)(b) should not apply to naturist settings, or when
observation or recording is done for a naturist purpose. Rather, authors should recognize that
setting and purpose are characterized by non-sexualized nudity, which means that the intent does
not involve an increased sexual component of behaviour.

bill's authors appear--I say appear only--to not have considered recent Canadian jurisprudence,
by suggesting that breasts be considered as part of a state of nudity, and that they be associated
with sexual organs and sexual activity. This is R v. Jacob, December 1996.
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It appears to me that a person surreptitiously observing, in circumstances that give rise to a
reasonable expectation of privacy, is essentially an offence if the observation or recording is
done for a sexual purpose. This doesn't even deal with recording people who may be nude or
not; just people who have a reasonable expectation of privacy. So we're criminalizing that. Some

I want to make one comment on the CBC's submission here. I think it was very well done, and
it has certainly given me a lot to think about on the offence of voyeurism in proposed section
162.

Mr. Vic Toews (Provencher, Canadian Alliance): Thank you very much, and thank you to
the witnesses for coming here today.

….

(0940)

…

Thank you.

We of the FCN/FQN stand ready to assist you in this process, if called upon. Now that Chief
Justice McLachlin, in the Supreme Court v. Sharpe has clarified the artistic merit defence, it
should not be obliterated by its more subjective and vague relative known as the public good.

Finally, the FCN/FQN cannot support the replacement of section 163.1 by proposed section
162. We do not believe that naturism has been discriminated against, but rather that it simply has
not been factored into the bill for consideration. More study must be given to this serious
omission, since such an important amendment to the Canadian Criminal Code must not be
rushed.

blind uniformity or consensus art, through fear of being penalized, such as is found in
totalitarian states.
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We have had trouble with photographs, taken of us without our knowledge, appearing on the
Internet. I have had personal grief with the Discovery Channel, a sex channel, where bootleg
photographs of myself were shown, surreptitiously taken for sure. I made 13 phone calls to the

Ms. Judy Williams: I can speak about Wreck Beach, because Wreck Beach has 300,000
visitors a year, year-round. Although it's a public beach and it's legal to take photographs where
you wish in the public domain, the tradition at a clothing-optional beach is no cameras. People
are not very happy when they see cameras coming down the beach. So if anyone wants to
photograph, at Wreck Beach anyway--I can't speak for Hanlon's, Beaconia, Patricia, or Crystal
Crescent Beaches--they have to do it surreptitiously, because people will rise up and ask them to
put the cameras away.

You spent some time in your brief talking about surreptitious, but I'd like to get some
clarification. If groups of people are nude on a nudist beach and people are taking photographs
there in an open fashion, would that in any way be surreptitious? If so, could you explain how
you would find the word surreptitious effective in bringing fear to your group and organization
in that setting?

I guess the concerns expressed by the Federation of Canadian Naturists on voyeurism are
relatively new, in terms of witnesses we've had before us. I'd like to go back and just sort of
walk through some of the steps one would go through in establishing whether or not something
constituted voyeurism, as we're contemplating under the bill.

Mr. Paul Harold Macklin (Northumberland, Lib.): Thank you very much.

….

I'm just wondering whether this proposed section isn't a little over-broad. If we're not dealing
with a sexual situation, but simply the issue of reasonable expectation of privacy, is this
appropriate for a criminal law? I think you've given me a lot to think about. I thank you for
bringing that to my attention.

of the provincial statutes--Quebec, especially, in its privacy act--already have some of that.
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Mr. Stéphane Deschênes: We must remember that naturism is currently practised not just on
beaches but in some 54 or so clubs in Canada, as well as in private settings. Pools are rented in
most major cities for naturist events, for nude swims. Those are definitely much more private
situations.

Ms. Judy Williams: I would say it's a concern for many people who go to the beach when the
helicopters fly over, with their photographers hanging out, taking pictures that might appear on
the evening news or elsewhere where people can be recognized. It's not a concern for me,
Stéphane, and many naturists, but for some people, their workers, colleagues, and families don't
even know that they are naturists. So that is a concern for them.

Mr. Paul Harold Macklin: When you're on a public beach, if I can use that term--I'm trying
to get a true understanding of your concern--is there a reasonable expectation of privacy as a
nudist?

A naturist's photo that we consider to be perfectly appropriate might be considered to be child
pornography in somebody else's hand. Our concerns, once the photos exist, include the
determination of whether or not they were taken surreptitiously; whether we are able to make
that decision; and whether somebody else would consider the photos in our collection, in our
possession, or that we are publishing, to have been surreptitiously taken.

Mr. Stéphane Deschênes: On our concerns with the openness of “surreptitious”, we do want
to prevent people from taking surreptitious photos, if we're going to use that word, but it's a
matter of the use of the photos once they exist. Intent is important in this situation.

Yes, we do have concerns. Open photographing really does not happen at Wreck Beach, and I
imagine that at other beaches people are very cautious about that as well.

CRTC and other areas trying to track down the source. I was not very happy about that, because
at the time I was still teaching. I always had a policy during the years I was teaching of not being
photographed in totality because of the situation with my students--not because of shame, but
because it was just easier.
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If you want to go on private property, as Mr. Macklin has stated, away from the prying eyes
of others, and be nude, I don't see any legal objection to that. If people come onto your private

It seems to me the naturists sort of want it both ways. They want the right to be nude in a
public place, but they want restrictions on the right of others to observe that or take recordings of
that.

Mr. Vic Toews: I have the same concern as Mr. Macklin. I have no concern about restrictions
on photographing where there is in law a reasonable expectation of privacy. But where people
have come to a public beach, public property, there is no reasonable expectation of privacy,
through visual observations, recordings, or otherwise. If a journalist wants to go down to a beach
and take recordings, there's no constitutional invasion of the reasonable expectation of privacy
that we all enjoy in certain circumstances.

So three minutes go to Mr. Toews.

Mr. Nystrom, do you have a question? No.

The Vice-Chair (Mr. John McKay): Thank you, Mr. Macklin.

Invariably, the tour groups that come down the 300 to 400 steps--that's almost 400 feet--all
have cameras, so they're asked to put them away. We don't have the legal right to do that, but
people are touchy.

Ms. Judy Williams: I guess we'd have to say it's a nudist tradition to not have photographs
taken just because we're on a nudist beach. A lot of the airlines are chartering tours and bringing
people down to the beach, as though we are exhibits in a zoo. After a while that gets a bit
wearing, and people get testy about cameras.

Mr. Paul Harold Macklin: I guess part of the question is trying to establish when you have a
reasonable expectation of privacy. I think I could understand if one were in a private club on
private property. But I'm having difficulty trying to understand your expectation of privacy on a
relatively public beach.
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Our concern is with some of the over-broad language that may make our naturist pictures
illegal because they are surreptitious; or worse, because they are considered to be child
pornography. We are concerned about our ability to publish our magazines and pictures, or just

Mr. Stéphane Deschênes: I think we're getting a little off the topic of our submission. We're
not here to suggest that the law should be amended in any way to make it illegal to take pictures
of naturists in a public place, including a public beach. You're correct that it's currently legal,
and that's not our concern.

Mr. Vic Toews: I would honour that if you told me you didn't want me to take pictures of you
here. In fact, we have a regulation in the committee against taking pictures here. But others on
the street are not bound by the same ethics that you might want them to be bound by. We're not
dealing here with an issue of ethics without legal context; we're dealing here with laws. We're
trying to put into place a workable legal system. Quite frankly, I don't see how we can prevent
the taking of pictures of anything or anyone in an area where there is no reasonable expectation
of privacy.

It's not that we want it both ways; the tradition is that one does not just randomly point a
camera and shoot wherever you go, as a courtesy, whether you're in Guatemala, or around a
native aboriginal group or an African group that does not, for spiritual reasons, want to be
photographed. Again, it comes down to cultural mores and expectations. It may not be covered
by legislation, but it's covered by ethics.

Ms. Judy Williams: Wreck Beach, Crystal Crescent Beach, and Hanlon's Beach are officially
designated “clothing optional”. That is a little bit different from your fully clothed public
beaches, because people have a certain element of trust in one another. If I'm sitting here right
now in my clothing and do not want to be photographed, you need to respect my wishes. If I say
to you, “I don't wish to have my photograph taken”, then you should honour that. In this day and
age, with the electronic means available for dissemination on the Internet and worldwide web, I
think I should have a say.

property and photograph you, that's wrong. There is a reasonable expectation of privacy, and
that should be punished.
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[Bill C-20 as of first reading]

Canada, Parliament, Standing
Committee on Justice and Human
Rights, 37th Parl, 2nd Sess, No 77 (29
October 2003) at 1650 (Paul Macklin)
online:
<http://www.ourcommons.ca/Docume
ntViewer/en/37-2/JUST/meeting77/evidence>

In Sharpe, the Supreme Court of Canada did make a statement on this by clarifying that
explicit sexual activity does not include kissing. So by adding the word “explicit”, we believe it

The words “sexual activity” are meant to be interpreted as including only sexual activities
normally conducted in private. Now, in western societies, it does not include kissing. If the
courts were to include kissing in the definition of “sexual activity”, it would broaden the scope
of the offence, adding to places where surreptitious observing or recording is prohibited and
potentially creating a charter risk.

Mr. Paul Harold Macklin (Parliamentary Secretary to the Minister of Justice and
Attorney General of Canada): With respect to this government dealing with voyeurism, we
wanted to deal with the question of “sexual activity” and whether or not it was clearly defined.
This motion would add the word “explicit” to the expression “sexual activity” in the voyeurism
offence.

Mrs. Edith Cody-Rice: This discussion raises one of the concerns one has. You look at the
terms in the proposed legislation that are open to broad interpretation--surreptitious, observe,
reasonable expectation of privacy, and public good. You have no idea--or you may have an idea
in some cases because of judicial history--how these terms are going to be treated in a court, so
how does that guide the police when they're making a charge? You're accused and you have to
spend huge dollars. You may be acquitted, after spending $150,000 and losing your house. The
language is far too broad for all of these very loose terms.

Mr. John McKay: Certainly, go ahead.

Mrs. Edith Cody-Rice: Could I make one brief comment?

Mr. Vic Toews: Okay, I have your distinction. I think that's good. Thank you very much.

take and hold those pictures, because of the definition of surreptitious.
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Canada, Parliament, House of
Commons Debates, 37th Parl, 3rd
Sess, No 22 (9 March 2004) at 1615
(Richard Marceau)
online:<http://www.ourcommons.ca/D
ocumentViewer/en/37-3/house/sitting-

[Bill C-12 as of first reading]

Canada, Parliament, House of
Commons Debates, 37th Parl, 3rd
Sess, No 16 (23 February 2004) at
1725 (John Herron) online:
<https://www.ourcommons.ca/Docum
entViewer/en/37-3/house/sitting16/hansard>

The second point addressed by the bill is voyeurism. As you know, Mr. Speaker, since you are
technologically up to date, technological progress in recent years has made it necessary to amend
legislation in order to face these new realities. For example, digital cameras that transmit live
images through the Internet have raised the issue of possible abuse, such as the clandestine
observation and recording of people for sexual purposes, or when such an observation or

We need this type of legislation even more so today than we did 10 years ago when Mrs. Buote
started her crusade to protect young men and women. Because of the advances in technology,
and that actually sounds counterintuitive, but in terms of the existing technologies in wiring and
cameras, this type of voyeurism is ubiquitous. It is omnipresent. It is our duty to ensure that our
legislation is modernized to keep up with those advances because sometimes those advances are
used in a heinous and draconian way which harm individuals.

I am speaking on behalf of Julia Buote and her daughter. This piece of legislation must pass. To
be quite frank, it is almost inconceivable that an incident such as that which occurred to Mrs.
Buote's daughter was seen as just that, an incident. It was not seen as a crime.

….

On Labour Day weekend in 1994 Mrs. Buote's daughter was taking a bath when she
discovered a video camera hidden in a hole in the wall underneath the faucet. It was determined
later on that the video camera had been put in place by the young woman's then stepfather, to
spy on her in the bathtub, in a state of undress. After she noticed the camera, the RCMP was
approached but the Crown could not press charges because secretly videotaping someone in a
state of undress is not a crime in Canada.

would in fact clarify the meaning of “sexual activity
Shortly after being elected for the first time in 1997 a constituent of mine came to my office. She
told me a story about her daughter and an incident which took place on Labour Day weekend in
1994. The woman on whose behalf I am speaking today is Julia Buote.
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[Bill C-12 as of first reading]

Canada, Parliament, House of
Commons Debates, 37th Parl, 3rd
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[Bill C-12 as of first reading]

Canada, Parliament, House of
Commons Debates, 37th Parl, 3rd
Sess, No 46 (9 March 2004) at 1640
(Dick Proctor) online:
<http://www.ourcommons.ca/Docume
ntViewer/en/37-3/house/sitting22/hansard>

[Bill C-12 as of first reading]

22/hansard>

There was a recent case in the city of Saskatoon at the exhibition grounds. I think that
disciplinary action is being brought against the person, who is a law enforcement official
himself. His excuse is that he was on certain medications and so on. He was using a camera in a
voyeuristic manner in the washrooms at the exhibition in Saskatoon. We need laws in place
because of the advancement of technology. Certainly that is to be commended and is a good
thing.

The bill creates a new offence of voyeurism and the distribution of voyeuristic material. That is a
positive step, and we will give credit where it is due. It makes it an offence to observe or make a
visual recording of a person who shall have a reasonable expectation of privacy if the person is
in a place in which the person can be expected to be nude or engaged in sexual activity.

The stronger penalties, for example, against voyeurism, are important because the Criminal
Code will be updated to nab these electronic peeping Toms and prosecute them to the full extent
of the law.

….

Third, it proposes the creation of new offences relating to voyeurism and the viewing or
recording of others in situations where there is reasonable expectation of privacy against
electronic peeping Toms who resort to tiny cameras and other high tech tools for their and
others' sordid gratification.

Therefore, the bill proposes adding two new offences to the Criminal Code and provides for a
maximum of five years in prison for all acts of voyeurism. Three specific instances will be
criminal offences, all having to do with deliberately observing or recording another person in
circumstances in which there is a reasonable expectation of privacy.

recording is a flagrant violation of privacy.
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[Bill C-12 as of first reading]

Canada, Parliament, House of
Commons Debates, 37th Parl, 3rd
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[Bill C-12 as of first reading]

Canada, Parliament, House of
Commons Debates, 37th Parl, 3rd
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(Alan Tonks) online:
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ntViewer/en/37-3/house/sitting38/hansard>

One instance of this is the use that is made of miniature cameras. These cameras are so small
that they can be easily hidden in any place. They may also be hooked up to a computer to enable

While new technologies have given us many advantages, they also have the potential to be
misused. I think many of us recognize as we adapt to more and more technological change how
that great technology can be abused and used against people.

Technology has made wonderful progress in recent years. It has simplified our lives by giving us
tools that our grandparents never even dreamed of. The technological process has been
particularly spectacular in the miniaturization of objects.

Voyeurism is an element of the bill that has not yet received much attention, but is one which I
believe is important for the protection of a fundamental value of Canadian society, that is, the
right to privacy.

…

As hon. members know, Bill C-12 proposes a number of criminal law reforms that seek: to
better protect children against sexual exploitation, abuse and neglect; to facilitate testimony by
child victims and witnesses and other vulnerable victims and witnesses in criminal justice
proceedings; and to create a new offence of voyeurism. This last is an extremely important area.
We have seen much of this in the media in recent years and I think every member in the House
is concerned about this crime.

This new offence of voyeurism is influenced through the rapid technological developments of
recent years. They have brought many benefits to Canadian society, but they have also had
implications for such basic matters as privacy. Web cameras, for example, which can transmit
live images over the Internet, have raised concerns about the potential for abuse, notably where
the secret viewing or recording of people involves a serious breach of privacy or is made for
sexual purposes.

The fifth component is the creation of a new offence of voyeurism to criminalize the
surreptitious observation or recording of a person in defined circumstances that give rise to a
reasonable expectation of privacy.
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The bill would further protect the privacy of Canadians by providing for the seizure and

…

Third, the observation or recording is done for a sexual purpose.

Second, a person is in a state of nudity or engaged in a sexual activity and the purpose of the
observation or recording is to observe or record a person in that state.

Third, one of the three following cases must apply. First, the person observed or recorded is in a
place where one can reasonably expect a person to be in a state of nudity or engaged in sexual
activity. I would think that a bathroom, a bedroom or a fitting room would qualify as such a
place.

Second, the person observed is in circumstances giving rise to reasonable expectations of
privacy.

The offence of voyeurism would have three elements. First is the observation or recording of a
person in a surreptitious manner, which means that the person cannot reasonably be expected to
see the person or the means of observing or recording.

Bill C-12 deals with that issue. The proposed creation of a new offence of voyeurism directly
responds to this new threat on our privacy, the privacy of individuals. Of course, voyeurism is
not new. There have always been what we call peeping Toms, who have observed others through
a bedroom window or a keyhole. This conduct was dealt with by charging the person with the
offence of trespassing or the offence of mischief. But these offences do not apply to the new
ways in which voyeurism is now committed, hence the need for a specific offence of voyeurism.

(1010)

These cameras are so small they can be almost hidden in a pen. We have seen that in terms of
some of the science fiction shows and some of the crime programs. At one time we did not
believe this was possible, but today it is, and we see this technology being used and used
especially for voyeurism. It is an abuse of an individual's rights and it is an infringement on
privacy.

a person to observe what happens in a room when that person is not only in another room but in
another building.
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[Bill C-2 as of first reading]
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Paul Macklin) online: <
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ntViewer/en/38-1/house/sitting7/hansard>

Finally, it creates two new voyeurism offences prohibiting anyone from surreptitiously
observing or making a recording of a person who is in circumstances that give rise to a
reasonable expectation of privacy.

Fourth, it will make testifying easier on the child victim or witness and other vulnerable persons
through certain measures, by ensuring coherence and clarity in the rules for using testimonial
aids and by making sure from the outset that the child is competent to testify.

Third, it amends certain provisions on sentencing for offences against children, including
violence and negligence, in order for the sentences to better reflect the seriousness of the
offence.

Second, it further protects children from sexual exploitation by people who take advantage of
their vulnerability.

First, it strengthens current provisions banning child pornography.

[Translation]

Bill C-2 proposes much welcomed criminal law reforms and addresses five main issues.

Bill C-2 addresses an issue that is foremost on the minds of many Canadians, mainly the
protection of children against abuse, neglect and exploitation. It is also an issue that remains a
priority of the government, a commitment that was reflected again in the recent Speech from the
Throne, as well as by the fact that this is the first legislative item introduced in this Parliament.

Mr. Speaker, I am pleased to speak to Bill C-2, an act to amend the Criminal Code concerning
the protection of children and other vulnerable persons, and the Canada Evidence Act.

forfeiture of voyeuristic material and deletion of such online material. This is an important
element of Bill C-12. It protects a right that Canadians value dearly: their right to privacy.
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[Bill C-2 as of first reading]
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[Bill C-2 as of first reading]
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Commons Debates, 38th Parl, 1st Sess,
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The creation of new offences of voyeurism is an example of how the criminal law can be
made to keep abreast of new developments. Voyeurism has probably existed since humankind
started living in society. However, the means used in conducting voyeurism have evolved
drastically in recent years. For centuries, the only way of observing a person without the

It is the latter offences that I would like to address more particularly today.

I share the view of the Minister of Justice that the bill would provide a comprehensive child
protection regime to protect the most vulnerable members of our society. It would increase the
criminal law's protection against child pornography, create a new sexual exploitation offence to
protect children between 14 and 18 years of age, increase the maximum sentences for child
related offences, facilitate the testimony of child victims and witnesses, protect the other
vulnerable victims and witnesses and create new offences of voyeurism.

Mr. Speaker, I am pleased to speak to Bill C-2, an act to amend the Criminal Code (protection of
children and other vulnerable persons) and the Canada Evidence Act.

In addition, the new section that has come in with regard to voyeurism is badly behind in terms
of the time scope in which we should have dealt with it. Again, because of the advance of
technology, the availability and the means by which voyeurism can be pursued, it is much
greater than it was a decade or two ago. I applaud the government for bringing in that section.

Last, Bill C-2 proposes to modernize the criminal law's response to the new ways in which acts
of voyeurism are being committed.

…

[English]
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The first is a case when the person observed or recorded is in a place where one can
reasonably expect a person to be in a state of nudity or engaged in sexual activity. I would think
a bathroom, bedroom or fitting room would qualify as such a place. The second case is when a
person is in a state of nudity or engaged in sexual activity and the purpose of the observation or

The offence of voyeurism has four elements. First, it requires an act of observation or
recording. Second, the observation or recording must be conducted in a surreptitious manner,
which means that the person observed cannot reasonably be expected to see the person or the
means used for observing or recording. Third, the person must be in circumstances giving rise to
a reasonable expectation of privacy. Fourth, the elements of one of these specific cases must
exist.

The bill would create new offences to address modern acts of voyeurism, acts committed
through small hidden cameras that are hard to detect and acts that, when committed now, do not
fall under the criminal law and leave the victims with no other remedy than trying on their own
to obtain compensation in civil courts.

I am not suggesting that we become paranoid, but it is something of which we should be
aware. We believe the law should be made to cover the offences committed with new
technologies. With Bill C-2, we are called upon to enact such an adaptation of the law to address
the misuse of new technologies.

This was still the case up until a few years ago. It was certainly the case when the Criminal
Code was first enacted in 1892. Until recently, Canadians were sufficiently protected by
prohibiting trespassing at night or mischief. Things have changed since then. The major changes
were brought by the advent of the Internet and the miniaturization of cameras and recording
devices. Nowadays a camera smaller than a pen can be hidden in a room and allow a person to
view what happens in the room while sitting at a computer in another building.

knowledge of the person was to hide behind a curtain, look through a window in the dark or look
through a hole in the wall. In those days a person who wanted to spy on another person had to
get involved personally. One would have thought the risk of being found out would have been a
deterrent.
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Some may argue that the legislation will prevent the legitimate gathering of information when
these techniques become prohibited. For cases where such techniques must be used to serve the
public good, the legislation provides a public good defence to an offence of voyeurism. Outside
of these extraordinary circumstances the message is clear: using these techniques is unacceptable
behaviour now and it will become criminal behaviour when Bill C-2 becomes law.

Bill C-2 would also prohibit the distribution of material obtained by the commission of an
offence of voyeurism. Canadians value their privacy. In some situations there is a clear and
reasonable expectation of privacy. This legislation has been designed with a view to protect this
expectation of privacy.

recording is to observe or record a person in that state. The third case is when the observation or
recording is done for a sexual purpose.
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[unchanged
between all
versions of all
three bills]

PREAMBLE to Bill
C-20, C-12, and C2

Version

NOW, THEREFORE, Her Majesty, by and with the advice and consent of the Senate and House of Commons of
Canada, enacts as follows:

AND WHEREAS the continuing advancements in the development of new technologies, while having social and
economic benefits, facilitate sexual exploitation and breaches of privacy;

WHEREAS the Parliament of Canada wishes to encourage the participation of witnesses in the criminal justice
system through the use of protective measures that seek to facilitate the participation of children and other
vulnerable witnesses while ensuring that the rights of accused persons are respected;

WHEREAS Canada, by ratifying the United Nations Convention on the Rights of the Child, has undertaken to protect
children from all forms of sexual exploitation and sexual abuse, and has obligations as a signatory to the Optional
Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child
pornography;

WHEREAS the Parliament of Canada has grave concerns regarding the vulnerability of children to all forms of
exploitation, including child pornography, sexual exploitation, abuse and neglect;

PREAMBLE

Text

Appendix B: Summary of the Legislative History of s.162 of the Criminal Code
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Bill C-20, An Act
to amend the
Criminal Code
(protection of
children and other
vulnerable
persons) and the
Canada Evidence
Act, 2nd Sess, 37th
Parl, 2002, cl 6 (as
presented at first
reading December
5, 2002)

Bill C-20

the person is nude, is exposing his or her genital organs or anal region or her
breasts, or is engaged in sexual activity, and the observation or recording is
done for the purpose of observing or recording a person in such a state or engaged in such activity; or

(b)

(b) is guilty of an offence punishable on summary conviction.

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or

(5) Every one who commits an offence under subsection (1) or (4)

selling it or making it available.

commission of an offence under subsection (1), prints, publishes, distributes, circulates, sells or makes available the
recording, or has the recording in his or her possession for the purpose of printing, publishing, distributing,
circulating or

(4) Every one commits an offence who, knowing that a recording was obtained by the

(3) Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of a warrant issued under
section 487.01, is carrying out any activity referred to in those paragraphs.

(2) In this section, ``visual recording'' includes a photographic, film or video recording made by any means.

(c) the observation or recording is done for a sexual purpose.

the person is in a place in which a person can reasonably be expected to be nude, to expose his or her
genital organs or anal region or her breasts, or to be
engaged in sexual activity;

(a)

162. (1) Every one commits an offence who, surreptitiously, observes - including by mechanical or electronic means
- or makes a visual recording of a person who is in circumstances that give rise to a reasonable expectation of
privacy, if
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Bill C-20, An Act
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Criminal Code
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Act, 2nd Sess, 37th
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Standing
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Bill C-20

(4) Every one commits an offence who, knowing that a recording was obtained by the commission of an offence
under subsection (1), prints, publishes, distributes, circulates, sells, advertises or makes available the recording, or
has the recording in his or her possession for the purpose of printing, publishing, distributing, circulating, selling or

(3) Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of a warrant issued under
section 487.01, is carrying out any activity referred to in those paragraphs.

(2) In this section, „„visual recording‟‟ includes a photographic, film or video recording made by any means.

(c) the observation or recording is done for a sexual purpose.

(b) the person is nude, is exposing his or her genital organs or anal region or her breasts, or is engaged in
explicit sexual activity, and the observation or recording is done for the purpose of observing or recording a
person in such a state or engaged in such activity; or

(a) the person is in a place in which a person can reasonably be expected to be nude, to expose his or her
genital organs or anal region or her breasts, or to be engaged in explicit sexual activity;

162. (1) Every one commits an offence who, surreptitiously, observes — including by mechanical or electronic
means — or makes a visual recording of a person who is in circumstances that give rise to a reasonable expectation
of privacy, if

(b) the motives of an accused are irrelevant.

(a) it is a question of law whether an act serves the public good and whether there is evidence that the act
alleged goes beyond what serves the public good, but it is a question of fact whether the act does or does not
extend beyond what serves the public good; and

(7) For the purposes of this section,

(6) No person shall be convicted of an offence under this section if the acts that are alleged to constitute the offence
serve the public good and if the acts alleged do not extend beyond what serves the public good.
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Bill C-12, An Act
to amend the
Criminal Code
(protection of
children and other
vulnerable
persons) and the
Canada Evidence
Act, 3rd Sess, 37th
Parl, 2004, cl 6 (as

Bill C-12

(3) Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of a warrant issued under

(2) In this section, „„visual recording‟‟ includes a photographic, film or video recording made by any means.

(c) the observation or recording is done for a sexual purpose.

(b) the person is nude, is exposing his or her genital organs or anal region or her breasts, or is engaged in
explicit sexual activity, and the observation or recording is done for the purpose of observing or recording a
person in such a state or engaged in such activity; or

(a) the person is in a place in which a person can reasonably be expected to be nude, to expose his or her
genital organs or anal region or her breasts, or to be engaged in explicit sexual activity;

162. (1) Every one commits an offence who, surreptitiously, observes — including by mechanical or electronic
means — or makes a visual recording of a person who is in circumstances that give rise to a reasonable expectation
of privacy, if

(b) the motives of an accused are irrelevant.

(a) it is a question of law whether an act serves the public good and whether there is evidence that the act
alleged goes beyond what serves the public good, but it is a question of fact whether the act does or does not
extend beyond what serves the public good; and

(7) For the purposes of subsection (6),

(6) No person shall be convicted of an offence under this section if the acts that are alleged to constitute the offence
serve the public good and if the acts alleged do not extend beyond what serves the public good.

(b) is guilty of an offence punishable on summary conviction.

Justice and Human advertising it or making it available.
Rights as reported
(5) Every one who commits an offence under subsection (1) or (4)
to the House on
October 30, 2003) (a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or
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reading February
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(b) the person is nude, is exposing his or her genital organs or anal region or her breasts, or is engaged in
explicit sexual activity, and the observation or recording is done for the purpose of observing or recording a
person in such a state or engaged in such activity; or

(a) the person is in a place in which a person can reasonably be expected to be nude, to expose his or her
genital organs or anal region or her breasts, or to be engaged in explicit sexual activity;

162. (1) Every one commits an offence who, surreptitiously, observes — including by mechanical or electronic
means — or makes a visual recording of a person who is in circumstances that give rise to a reasonable expectation
of privacy, if

(b) the motives of an accused are irrelevant

(a) it is a question of law whether an act serves the public good and whether there is evidence that the act
alleged goes beyond what serves the public good, but it is a question of fact whether the act does or does not
extend beyond what serves the public good; and

(7) For the purposes of subsection (6),

(6) No person shall be convicted of an offence under this section if the acts that are alleged to constitute the offence
serve the public good and if the acts alleged do not extend beyond what serves the public good.

(b) is guilty of an offence punishable on summary conviction.

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or

(5) Every one who commits an offence under subsection (1) or (4)

(4) Every one commits an offence who, knowing that a recording was obtained by the commission of an offence
under subsection (1), prints, publishes, distributes, circulates, sells, advertises or makes available the recording, or
has the recording in his or her possession for the purpose of printing, publishing, distributing, circulating, selling or
advertising it or making it available.

section 487.01, is carrying out any activity referred to in those paragraphs.
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(a) the person is in a place in which a person can reasonably be expected to be nude, to expose his or her
genital organs or anal region or her breasts, or to be engaged in explicit sexual activity;

162. (1) Every one commits an offence who, surreptitiously, observes — including by mechanical or electronic
means — or makes a visual recording of a person who is in circumstances that give rise to a reasonable expectation
of privacy, if

(b) the motives of an accused are irrelevant.

(a) it is a question of law whether an act serves the public good and whether there is evidence that the act
alleged goes beyond what serves the public good, but it is a question of fact whether the act does or does not
extend beyond what serves the public good; and

(7) For the purposes of subsection (6),

(6) No person shall be convicted of an offence under this section if the acts that are alleged to constitute the offence
serve the public good and if the acts alleged do not extend beyond what serves the public good.

(b) is guilty of an offence punishable on summary conviction.

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or

(5) Every one who commits an offence under subsection (1) or (4)

(4) Every one commits an offence who, knowing that a recording was obtained by the commission of an offence
under subsection (1), prints, publishes, distributes, circulates, sells, advertises or makes available the recording, or
has the recording in his or her possession for the purpose of printing, publishing, distributing, circulating, selling or
advertising it or making it available.

(3) Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of a warrant issued under
section 487.01, is carrying out any activity referred to in those paragraphs.

(2) In this section, “visual recording” includes a photographic, film or video recording made by any means.

(c) the observation or recording is done for a sexual purpose.
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Criminal Code
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162. (1) Every one commits an offence who, surreptitiously, observes — including by mechanical or electronic
means — or makes a visual recording of a person who is in circumstances that give rise to a reasonable expectation

(b) the motives of an accused are irrelevant

(a) it is a question of law whether an act serves the public good and whether there is evidence that the act alleged
goes beyond what serves the public good, but it is a question of fact whether the act does or does not extend beyond
what serves the public good; and

(7) For the purposes of subsection (6),

(6) No person shall be convicted of an offence under this section if the acts that are alleged to constitute the offence
serve the public good and [REMOVED: if the acts alleged] do not extend beyond what serves the public good.

(b) is guilty of an offence punishable on summary conviction.

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or

(5) Every one who commits an offence under subsection (1) or (4)

(4) Every one commits an offence who, knowing that a recording was obtained by the commission of an offence
under subsection (1), prints, copies, publishes, distributes, circulates, sells, advertises or makes available the
recording, or has the recording in his or her possession for the purpose of printing, copying, publishing, distributing,
circulating, selling or advertising it or making it available.

(3) Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of a warrant issued under
section 487.01, is carrying out any activity referred to in those paragraphs.

(2) In this section, “visual recording” includes a photographic, film or video recording made by any means.

(c) the observation or recording is done for a sexual purpose.

(b) the person is nude, is exposing his or her genital organs or anal region or her breasts, or is engaged in
explicit sexual activity, and the observation or recording is done for the purpose of observing or recording a
person in such a state or engaged in such an activity; or
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(a) it is a question of law whether an act serves the public good and whether there is evidence that the act
alleged goes beyond what serves the public good, but it is a question of fact whether the act does or does not
extend beyond what serves the public good; and

(7) For the purposes of subsection (6),

(b) is guilty of an offence punishable on summary conviction. (6) No person shall be convicted of an offence
under this section if the acts that are alleged to constitute the offence serve the public good and do not extend
beyond what serves the public good.

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or

(5) Every one who commits an offence under subsection (1) or (4)

(4) Every one commits an offence who, knowing that a recording was obtained by the commission of an offence
under subsection (1), prints, copies, publishes, distributes, circulates, sells, advertises or makes available the
recording, or has the recording in his or her possession for the purpose of printing, copying, publishing, distributing,
circulating, selling or advertising it or making it available.

(3) Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of a warrant issued under
section 487.01, is carrying out any activity referred to in those paragraphs.

(2) In this section, “visual recording” includes a photographic, film or video recording made by any means.

(c) the observation or recording is done for a sexual purpose.

(b) the person is nude, is exposing his or her genital organs or anal region or her breasts, or is engaged in
explicit sexual activity, and the observation or recording is done for the purpose of observing or recording a
person in such a state or engaged in such an activity; or

(a) the person is in a place in which a person can reasonably be expected to be nude, to expose his or her
genital organs or anal region or her breasts, or to be engaged in explicit sexual activity;

of privacy, if
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Commons, June 9,
2005)

Bill C-2

(7) For the purposes of subsection (6),

(6) No person shall be convicted of an offence under this section if the acts that are alleged to constitute the offence
serve the public good and do not extend beyond what serves the public good.

(b) is guilty of an offence punishable on summary conviction.

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or

(5) Every one who commits an offence under subsection (1) or (4)

(4) Every one commits an offence who, knowing that a recording was obtained by the commission of an offence
under subsection (1), prints, copies, publishes, distributes, circulates, sells, advertises or makes available the
recording, or has the recording in his or her possession for the purpose of printing, copying, publishing, distributing,
circulating, selling or advertising it or making it available.

(3) Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of a warrant issued under
section 487.01, is carrying out any activity referred to in those paragraphs.

162. (1) Every one commits an offence who, surreptitiously, observes — including by mechanical or electronic
means — or makes a visual recording of a person who is in circumstances that give rise to a reasonable expectation
Bill C-2, An Act to of privacy, if
amend the
(a) the person is in a place in which a person can reasonably be expected to be nude, to expose his or her
Criminal Code
genital organs or anal region or her breasts, or to be engaged in explicit sexual activity;
(protection of
children and other
(b) the person is nude, is exposing his or her genital organs or anal region or her breasts, or is engaged in
vulnerable
explicit sexual activity, and the observation or recording is done for the purpose of observing or recording a
persons) and the
person in such a state or engaged in such an activity; or
Canada Evidence
(c) the observation or recording is done for a sexual purpose.
Act, 1st Sess, 38th
(2) In this section, “visual recording” includes a photographic, film or video recording made by any means.
Parl, 2005, cl 6

(b) the motives of an accused are irrelevant
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(b) is guilty of an offence punishable on summary conviction.

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or

(5) Every one who commits an offence under subsection (1) or (4)

(4) Every one commits an offence who, knowing that a recording was obtained by the commission of an offence
under subsection (1), prints, copies, publishes, distributes, circulates, sells, advertises or makes available the
recording, or has the recording in his or her possession for the purpose of printing, copying, publishing, distributing,
circulating, selling or advertising it or making it available.

(3) Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of a warrant issued under
section 487.01, is carrying out any activity referred to in those paragraphs.

(2) In this section, “visual recording” includes a photographic, film or video recording made by any means.

(c) the observation or recording is done for a sexual purpose.

(b) the person is nude, is exposing his or her genital organs or anal region or her breasts, or is engaged in
explicit sexual activity, and the observation or recording is done for the purpose of observing or recording a
person in such a state or engaged in such an activity; or

(a) the person is in a place in which a person can reasonably be expected to be nude, to expose his or her
genital organs or anal region or her breasts, or to be engaged in explicit sexual activity;

162. (1) Every one commits an offence who, surreptitiously, observes — including by mechanical or electronic
means — or makes a visual recording of a person who is in circumstances that give rise to a reasonable expectation
of privacy, if

(b) the motives of an accused are irrelevant.

(a) it is a question of law whether an act serves the public good and whether there is evidence that the act
alleged goes beyond what serves the public good, but it is a question of fact whether the act does or does not
extend beyond what serves the public good; and
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(b) the motives of an accused are irrelevant.

(a) it is a question of law whether an act serves the public good and whether there is evidence that the act
alleged goes beyond what serves the public good, but it is a question of fact whether the act does or does not
extend beyond what serves the public good; and

(7) For the purposes of subsection (6),

(6) No person shall be convicted of an offence under this section if the acts that are alleged to constitute the offence
serve the public good and do not extend beyond what serves the public good.

- 11 -

68

