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PART 1: STATEMENT OF FACTS
A.

Overview

1.

This appeal raises the question of the interpretation of the requirement in the voyeurism

provisions in s. 162(1) of the Criminal Code that the offence must take place in circumstances
which give rise to a reasonable expectation of privacy. The narrow issue for this Court is
whether students, while attending school premises, including while in classrooms and hallways,
have a reasonable expectation that they will not be the subject of audio or visual recordings that
are taken by their teacher in circumstances that do not comply with school board policy. It is the
Appellant's position that school board policy limiting the gathering and compilation and use of
such recordings must inform the conception of what constitutes circumstances that give rise to a
reasonable expectation of privacy under s. 162(1) of the Code.

Further, the Appellant argues

that conceptions of privacy from Charter jurisprudence, particularly from the s. 8 context,
supplement the proper interpretation as to when, in a context where others are present,
circumstances give rise to a reasonable expectation of privacy.
2.

The Appellant submits that Feldman, J.A., writing for the majority of the Court of

Appeal, erred in concluding that although a school "should be a place where [the students']
physical safety, as well as their person and sexual integrity is protected," the fact that the
students were able to be looked at by their peers and anyone else granted access to the school,
and the fact that there were security cameras in many locations, determined that the
Respondent's surreptitious recording of the students did not take place in circumstances where
there was a reasonable expectation ofprivacy. 1
3.

The Court of Appeal majority decision defined the objective of the voyeurism provision

in s. 162(1 )(c), stating that the concept of a reasonable expectation of privacy is not concerned
with "protecting the privacy of personal information" of a complainant, but solely with the
complainant's privacy interest in not having her body "viewed in a sexual context." The
majority noted that Parliament put limitations on the circumstances when such viewing or
recording would amount to an offence. One such limitation is that the viewing or recording had
1

Decision of the Court of Appeal of Ontario at para. 104, Appellant's Record [hereafter cited
AR] Tab 3.
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to occur in "circumstances that give rise to a reasonable expectation of privacy," which the
majority found could only exist where the complainant had the expectation that the part of her
body captured by the recording was completely excluded from the view of others; hence, the
majority focused on the location of the offence and the extent to which the complainant's body
was hidden. 2
4.

As Justice Huscroft noted in his dissent, the question of whether an expectation of

privacy is objectively reasonable is a normative question and should be assessed bearing in mind
the competing interests that may be affected in determining the reasonableness of the claim to
privacy protection. As he put it, "To say that a person has a reasonable expectation of privacy in
some set of circumstances is to conclude that his or her interest in privacy should be prioritized
over other interests." 3 This recognition led Justice Huscroft to frame the issue as being: "should
high school students expect that their personal and sexual integrity will be protected while they
are at school."4
5.

The Appellant advances a purposive approach to the interpretation of the requirement that

the recording take place "in circumstances that give rise to a reasonable expectation of privacy."
In enacting the voyeurism legislation, Parliament intended to protect the sexual integrity of
children and other vulnerable people, which is clearly consistent with an approach to privacy
which aims at protecting dignity. 5 Therefore, an ·approach to the interpretation of privacy in
s. 162(1) of the Code should incorporate these values.

From a normative standpoint, an

individual in a society committed to these values, should be entitled to expect some measure of
protection of these interests, even in a public place.
6.

Specifically, the Appellant asserts that a person's expectation that they may be viewed or

observed in a public place is not the same as an expectation that observable information about
2

Decision of the Court of Appeal for Ontario at paras. 86, 94, 96, AR Tab 3
Decision of the Court of Appeal for Ontario (Diss.) at para. 117, AR Tab 3
4
Decision of the Court of Appeal for Ontario (Diss.) at para. 130, AR Tab 3
5
Canada, Law and Government Division, Parliamentary Information and Research Service,
"Legislative Summary of Bill C-2: An Act to Amend the Criminal Code (Protection of Children
and other Vulnerable Persons) and the Canada Evidence Act" by Robin MacKay, Publication
No. LS-480E (Ottawa: Library of Parliament, 16 June 2005), online:
https://lop.parl.ca/Content/LOP/LegislativeSurnmaries/3 8/1/c2-e.pdf at p. 1.
3
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them, which would otherwise be transient and fleeting, will be compiled or captured in a
recording and subsequently put to a use that has a potentially greater impact on their dignity and
sexual integrity. Such a use of the information is beyond what is consented to by merely
appearing in public.
7.

This is consistent with the approach taken to the protection of privacy interests in

jurisprudence applying s. 8 of the Charter. 6 Under s. 8 of the Charter, an individual's reasonable
expectation of privacy in information about herself is not always tied to circumstances where the
information is of a completely intimate nature or gleaned in circumstances from which other
members of the public are completely excluded. In some cases, infringement of an individual's
privacy interests has been linked to effects on the individual related to her ability to control the
use of information about herself and the impact on her dignity, liberty or autonomy interests.
8.

Contrary to the decision of the majority of the Court of Appeal/ to ascribe to this

position is not to collapse the element of surreptitiousness with the element that the
circumstances of the recording give rise to the reasonable expectation of privacy. The
surreptitiousness of the recording obviously factors into the ability of the subject to control the
use of information gathered, and may be a significant factor in determining whether the
individual is in circumstances that give rise to a reasonable expectation of privacy.

However,

even on a dignity-based approach to privacy, there are some situations where it would be
unreasonable for an individual to expect that her privacy interests would be protected. 8 Although
the starting point should be a recognition that the protection of dignity and sexual integrity has a
connection to an individual's ability to control the aggregation and use of information about her,
the ultimate conclusion as to whether the circumstances give rise to a reasonable expectation of
privacy must be conducted considering the totality of circumstances.

6

Although the concept of a reasonable expectation of privacy in the voyeurism provisions

performs a different function than in the s. 8 context, where it protects citizens from
unreasonable search and seizure, jurisprudence from the s. 8 context is informative in
understanding the values fostered when privacy is protected by legislation.
7

8

Decision of the Court of Appeal at para. 107-108, AR Tab 3
See discussion, infra at para. 70.
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9.

The trust relationship between students and their teachers is one of the circumstances

which factors into the students' reasonable expectation of privacy. The majority of the Court of
Appeal accepted that the trust relationship would found a basis for the students to conclude that
they would not be secretly observed or recorded by their teacher for a sexual purpose; 9 however,
the majority was so focused on a conception of reasonable expectation of privacy based on the
ability to exclude others from a location, they failed to appreciate that the trust relationship,
along with a school board policy, was a significant factor which gave rise to a reasonable
expectation of privacy in these circumstances. Additional circumstances in the constellation of
factors giving rise to the students' reasonable expectation of privacy were noted in para. 131 of
Justice Huscroft's dissent.

B.

Facts

10.

In June 2011, the Respondent was a high school English teacher at Beal Secondary School

("Beal") in London, Ontario. Between January 1, 2010 and June 22, 2011, the Respondent recorded
videos of his students, and in one case a fellow teacher, using a pen fitted with a hidden camera.
The students were between the ages of 14 and 18 and were unaware the Respondent was recording
them. Following the discovery of the pen camera the Respondent was charged with 27 counts of
voyeurism in relation to the 27 videos found on the device. 10

(i)
11.

Recording at Beal Secondary School
Beal 'is a high school for male and female students in in the Thames Valley District School

Board. At the time the Respondent recorded the students, there was a School Board policy in effect
which prohibited him from making recordings in the manner that he did.U
12.

Beal's hallways and grounds are under 24-hour video camera surveillance. There are signs

posted to this effect and the cameras are readily visible. Inside the school, these cameras are
mounted to the walls near the ceiling. Outside the school, the cameras are affixed to the building.

'Decision of the Court of Appeal at para. 103, 105, 109, AR Tab 3.
10
Agreed Statement of Facts at paras. 1-3, 5, AR Tab 10.
11
Agreed Statement of Facts, ibid at para. 6.
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The cameras record video, but not audio. Teachers are not able to manipulate the direction that the
cameras point. Teachers are not permitted to access the cameras' recordings for personal use. 12

(ii)

The Respondent's pen camera
The pen with which the Respondent recorded his students is a multi-functional device. It

13.

can be used to write, can act as a USB storage device, and contains a hidden camera which records
videos with audio.

The camera is activated by an on/off switch which begins and ends the

recording. The pen does not contain a screen on which the user can see what he or she is recording.
The camera does not zoom in or out. Recorded videos can be viewed and edited by downloading
the pen's contents to a computer. 13

(iii) Discovery of the pen camera
On June 20, 2011, a fellow teacher at Beal, Harry Gorman, went to the Principal with

14.

concerns about the Respondent. Mr. Gorman had been observing the Respondent for months and
believed he had seen the Respondent using a pen camera when he was around female students. On
the advice of the school Superintendent, the Principal decided to secure the pen from the
Respondent and began making preparations to have a representative from the teaching federation
available. The next day, the Principal coincidentally walked by the Respondent in the school
hallway and saw him leaning against a locker speaking with a female student while holding a pen
upright. There was a red light coming from the top of the pen. Later, the Principal observed the
Respondent standing adjacent to a seated female student; his arms were crossed and he was holding
the pen so the top part was visible. Again, the pen was emitting a red light. The Principal asked the
Respondent for the pen and gave it to the police. 14

(iv) The videos
15.

The 27 videos discovered on the Respondent's pen camera were copied onto a CD which

was filed as an exhibit at trial and which has been reproduced at Tab 12 of the Appellant's
Record.

The trial Judge separated the 27 videos into four categories: file recordings that

appeared to be primarily focused on the cleavage of a female student; file recordings of a
12

Agreed Statement of Facts, ibid at para. 8.
Agreed Statement of Facts, ibid at para. 7.
14
Agreed Statement of Facts, ibid at paras. 9-11.
13
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student's overall face and body without any profound focus on the cleavage; videos that depicted
several students being captured at the same time; and file recordings that were not able to be
viewed or that were inconclusive. The following charts sununarize the videos as categorized by
the trial Judge.
Appeal Book, Reasons for Judgment, Tab 9, paras. 62-65
a) File recordings that appeared to be primarily focused on the cleavage of a female student

Active
Files

0015

0016

•

Video records a female student going through material in her locker; the
same student is featured in videos Al3, A14, A15, A16, 0020, and 0021

•

Student is wearing a low-cut, tight, strappy tank top

•

Video is shot from beside the student and captures her breasts when she
stands and her face and chest when she crouches or bends down

•

Audio records conversation between the Respondent and the student about
the expenses of photography

•

Video records the same student from video A15, still wearing the strappy
tank top, now in a classroom with the Respondent; she appears to be
signing something for the Respondent

•

Video is shot from beside the student and focuses on her torso, primarily
her breasts; her face sometimes drops into the frame

•

Audio records the Respondent telling the student: "Do it in a comer or
something ... When you become a famous artist I can say 'I knew her in
school."'

•

Video records the same student from videos A15 and A16, still wearing
the strappy tank top, now standing outside the school building with two
other people

•

Video focuses on the student's torso

•

Audio records the Respondent saying to the student: "Like, I saw you
were in some of them and Olivia was in some of them ... maybe I'll buy
the Olivia mug or something, that might be good ... "

•

Video records the same student, still wearing the strappy tank top,
standing outside the school building with two other people

•

Video focuses on the student's torso from neck to hips; parts of her face
also come into the frame briefly

•

Audio records the following conversation:

Files

Deleted
Files

Deleted
Files

0020

0021
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Respondent: "I was looking to see if you had any, you didn't do any
pottery or any other stuff?"
Student: "No just a couple things ... a drawing that's not finished ... "
Respondent: "Do you have stuff that they didn't take or make it in that'd
be cool? I'll have to take a look. ... "
Student: "I keep it all here 'cause it's all in my locker right now 'cause I
haven't brought it home yet, but I'm able to show it to you sometime ... "
Respondent: "Are you in tomorrow? ... I'm off fourth period. Where
would you be fourth? Where are you supposed to be? [Respondent
laughs]"
Student: "I have no idea. It's take down the show tomorrow so I really
don't even know ... "
Respondent: "So if I just come wandering looking for you during fourth
or something? Ok. Maybe I'll have to page your or something so just
listen for your name, and we'll ... that'd be cool."

Recovered
AVI

Unallocated
Cluster 7:
394264576

•

Video records students sitting at tables in a cafeteria; the focus is on a
female student who is eating a slice of pizza and periodically licking her
fingers

•

Student is wearing a very low-cut tank top which reveals a significant
amount of cleavage

•

Video is shot from above the seated female student; it captures her face
and down her shirt to her cleavage; some frames are only her cleavage

•

Audio records a discussion between the Respondent and the students
about how he gets mistaken for the geography teacher

b) File recordings of a female's face and body without any profound focus on her cleavage

Active
Files

002

•

Video records Respondent and adult female having a conversation in a
school office

•

Female is wearing a clinging t-shirt with a design over her breasts

•

Video is shot from beside the female and focuses on her face and torso

•

Audio records conversation about people at work
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Active
Files

Active
Files

Active
Files

Active
Files

Active
Files

Active
Files

006

008

009

0010

0011

0012

•
•
•

Video records a female student seated at a classroom desk
Student is wearing a clinging t-shirt and shorts
Video is shot from above the seated student and focuses on her face and
the side of her body

•

Audio records conversation between the Respondent and student about
work for another class

•

Video records the same female student from video A6 reading at a
classroom desk with other male and female students seated at desks in the
background

•

Video is shot from above the seated student and focuses on her face and
torso

•
•

Audio records music playing in the classroom
Video records male and female students seated in a classroom

•

Primary focus is on female student wearing a very low-cut t-shirt which
reveals her bare cleavage

•

Video is shot from directly above the seated student and captures her face
and the top of her breasts down her shirt

•

Audio records conversation between the Respondent and student about
schoolwork

•

Video briefly records several students sitting at classroom desks then
focuses on a female student

•
•

Student is wearing a low-cut tank top
Video is shot from above the seated student and focuses on her face and
down her shirt, including her exposed cleavage

•

Audio records the Respondent answering the student's question about
exam material and school announcements over the PA system

•

Video records the same female student from video A10 and another
female student sitting beside her at classroom desks

•
•

Both students are wearing low-cut tops and short shorts
Video is shot from above and captures the first student's torso and the
second student's face, torso, and outstretched bare legs

•

Audio records snippets of conversation between the Respondent and the
two females

•
•

Video records a female student standing quietly in a cafeteria line
Student is wearing a low-cut t-shirt with exposed cleavage

-9-

Active
Files

Active
Files

Recovered
AVI

Recovered
AVI

Recovered
AVI

0014

0017

Unallocated
Cluster 1:
41385984

Unallocated
Cluster 2:
153288704

Unallocated
Cluster 3:
199393280

•
•
•

Video is shot from beside the student and captures her face and chest
The audio records muffled background conversation -the student is silent
Video records the same student from video A13, still wearing the striped
tank top, now bending down retrieving materials from the bottom of her
locker

•

Video is shot from beside and above the student and captures her
cleavage, the profile of her torso, and her face (briefly)

•

Audio records conversation between the Respondent and the student about
the student's photography

•
•
•

Video records a female student seated at a computer in a computer lab
Student is wearing a tight, low-cut tank top
Video is shot from above the seated student and focuses down her shirt on
her exposed cleavage; her face sometimes comes into the frame
incidentally

•

Audio records a conversation between the Respondent and the student
about a media project

•

Video records two female students sitting in a classroom: the student in
the background is on the floor giving someone a back massage; the
student in the foreground is sitting on a chair

•

The focus is on the student in the foreground; she is wearing a low-cut,
short-sleeved, short dress

•

Video is shot from above the student in the foreground and focuses down
her dress to her exposed cleavage and on her bare thighs

•

Audio records the Respondent having a casual conversation with the two
females about another student

•

Video records several students walking in a school hallway, then focuses
on female student

•

Student is wearing a low-cut sleeveless top

•
•

Video is shot from beside the student and focuses on her face and chest

•

Video records two female students walking past the Respondent in a
school hallway; the Respondent stops the students to talk to them

•
•

One student is wearing a jacket; the other is wearing a high-necked t-shirt

Audio records the Respondent talking to the student about upcoming
exams

Audio records the Responding asking one of the students about her dad
and asking about their upcoming exams

-10-

Recovered
AVI

Recovered
AVI

Recovered
AVI

Recovered
AVI

Recovered
AVI

Recovered
AVI

Recovered
AVI

Unallocated
Cluster 5:
341508069

Unallocated
Cluster 6:
377487360

Unallocated
Cluster 9:
634650624
Unallocated
Cluster 10:
973045760

Unallocated
Cluster 11:
1118732288

Unallocated
Cluster 12:
1551958016

Unallocated
Cluster 13:
1612087296

•

Video records a female student seated in a classroom

•

Student is wearing at-shirt with print across the chest

•
•
•

Video is shot from above the seated student
Audio records the Respondent and the student discussing animation
.Video records students standing in a classroom

•

Focus is on female student wearing a sleeveless dress; her bra is visible
through the arm holes on the side

•
•
•

Video is shot from beside the student and focuses on her torso
Audio records the students' chatter
Video records students standing in a classroom

•
•

Focus is on a female student wearing a long-sleeved top and short shorts

•
•
•

Video records female student sitting in a classroom

Audio records student sharing food with a classmate and giggling

Student is wearing a low-cut t-shii:t and short shorts
Video is shot from above the seated student and captures her face and her
cleavage down her shirt

•

Audio records discussion between the Respondent and the student about a
video the student made

•
•
•

Video records female student sitting at a computer in a computer lab

•

Audio records the Respondent and students chatting about a computer
program

•

Video records two female students sitting at desks in a classroom

•

Both students are wearing sleeveless tops; focus is on the student in the
foreground, who is wearing a tight, low-cut tank top

•

Video is taken from above the student sitting in the foreground and
records her face and her cleavage down her top

•
•

Audio records the Respondent and student discussing schoolwork

•
•

Student is wearing a low-cut, tight long-sleeved shirt
Video is taken from above the seated student and captures her face and
down her shirt to her exposed cleavage and part of her bra

Video records the Respondent walking through a school hallway and
approaching a female student sitting on a staircase
Student is wearing a jacket open to reveal a low-cut shirt
Video is taken from above the seated student and captures her face and

-11-

down her shirt

Recovered
AVI

Recovered
AVI

Unallocated
Cluster 14:
1655701504

Unallocated
Cluster 15:
1766785024

•

Audio records the Respondent telling the female about some problem
students in his grade nine class

•

Video records male and female students standing around in a classroom;
focus is on a female student standing talking to a male student

•

Female student is wearing a low-cut tank top

•

Video is taken from beside the female student and captures her face and
torso

•
•
•

Audio records the group's general chatter
Video records Respondent talking to a student sitting on a staircase
Student is wearing a sweatshirt open to reveal a low-cut t-shirt

•

Video is taken from above the seated student and records her face, torso,
and down her shirt to reveal her cleavage and part of her bra when she
leans forward

•

Audio records the Respondent and student discussing at-shirt she is
holding

c) Videos that depicted several students being captured at the same time

Active
Files

003

004

•

Video records several students getting settled in a classroom while music
is playing; focus is on one female student, although other male and female
students are in the background

•

Female student is wearing a tight, strapless top which reveals her chest
and shoulders, and short shorts

•

Video is shot from beside the female student and primarily records her
face and chest

•

Audio records conversation between the Respondent and students about
music

•

Video records students standing during national anthem; same students as
in video A3

•

Video is shot from beside the standing students and primarily captures
their faces and torsos

•

Audio records school announcements over the P A system, then muffled
voices and a video being played in class

Files
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Active
Files

Active
Files

005

007

•

Video depicts the same students as in videos A3 and A4, seated at
classroom desks; the primary focus is on the female student from video
A3, although another female student is also in some of the frames

•

The female student from video A3 is wearing the same strapless top and
short shorts; the second female is wearing a low-cut shirt and shorts

•

Video is shot from above the seated student from video A3 and captures
her face and torso

•

Audio records conversation between the Respondent and the students
about a school trip

•

Video records the same female students as in videos A3 and A4 seated at
classroom desks, plus male students seated in the background

•

Primary focus is on the two female students

•

Video is shot from above, the seated students and focuses on their faces,
torsos, and bare legs

•

Audio records school announcements over the P A system and muffled
conversation between the two female students

d) File recordings that were not able to be viewed or that were inconclusive

Active
Files

001

•

Camera does not focus

0013

•

Short video records a female student standing at her locker

•

Student is wearing a low-cut, strappy tank top which clings to her breasts

•

Video is shot from beside the student; initially focuses on a close-up of
her breast in profile, then captures the profile of her torso and back

•

File does not play

•

File does not play

•

Video briefly records a female student walking with a sandwich then the
screen goes black

Files

Recovered
AVI
Recovered
AVI
Recovered
AVI

Unallocated
Cluster 4:
326869356
Unallocated
Cluster 8:
431008310
Unallocated
Cluster 16:
1814396928
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(v)

16.

The trial and appeal
The Respondent admits to making the recordings of the students and admits that he did so

surreptitiously. Following the dismissal of his challenge under ss. 8 and 24(2) of the Charter, the
only issues at trial were i) whether the students he filmed had a reasonable expectation of privacy;
and ii) whether the recordings were made for a sexual purpose.
17.

The trial Judge found the students had a reasonable expectation of privacy but acquitted the

Respondent of voyeurism because he could not conclude that the only reasonable inference was that
the recordings were made for a sexual purpose, as required by s. 162(1 )(c)_IS The Crown appealed
the acquittal to the Court of Appeal for Ontario. The Respondent raised additional issues, arguing
that: i) the trial Judge erred in admitting the recordings under s. 24(2) after the Crown conceded as.
8 breach in the initial search of the pen camera; and ii) the trial judge further erred in fmding the
students had a reasonable expectation of privacy.
18.

The Court of Appeal agreed that the trial judge had erred in his sexual purpose analysis,

fmding this was an "overwhelming case of videos focused on young women's breasts and cleavage"
and that no inferences other than that the filming had been done for a sexual purpose were available
on this record. 16 The Court also upheld the admission of the recordings under s. 24(2). Where the
Court split was on the question of whether the recordings were made in circumstances in which the
students had a reasonable expectation of privacy. The majority found they were not; the dissenting
opinion found they were. The Crown appeals to this Court as of right.

15
16

Reasons for Judgment at Trial at para. 79, AR Tab 2.
Decision of the Court of Appeal for Ontario at paras. 46, 53, 112, AR Tab 3.
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PART II: POINTS IN ISSUE

19.

Did the majority of the Court of Appeal err in concluding that the visual recordings of the

students were not made in circumstances that give rise to a reasonable expectation of privacy as
required by s. 162(1) of the Criminal Code, R.S.C. 1985, c. C-46?
20.

Answer: Yes. The majority of the Court of Appeal erred m concluding that the

circumstances did not give rise to a reasonable expectation of privacy on the part of the students.

PART III: BRIEF OF ARGUMENT

A.

Overview of the Appellant's Position

21.

It is the position of the Appellant that Justice Huscroft in his dissenting opinion was

correct that the majority of the Court of Appeal adopted one meaning of "privacy" as set out in
the Oxford English Dictionary, which caused the majority to tie protection of privacy to the
location in which a privacy claim is asserted and the ability of the claimant to exclude others
from that location. However, as used in in the context of criminal law, the meaning of privacy is
much more expansive than this narrow interpretationY The majority of the Court of Appeal
erred in applying an overly-narrow interpretation of the concept of privacy which does not
accord with a purposive approach to the legislation. An individual can have a reasonable
expectation of privacy in information about herself even in a situation where she cannot
completely exclude others.
22.

As Professor Jane Bailey and Dean Carissima Mathen have commented, the decision of

the majority substituted a narrow, location-based conception of privacy for the trial judge's
nuanced approach, which relied upon a deeper concept of privacy that included recognition of
the distinction between disturbances from observation or fleeting depictions on a security video,
which may be reasonably expected in a school context, and the more invasive recordings that
focused on the students' physical and sexual attributes and undermined their sexual integrity. 18
17

Decision of the Court of Appeal for Ontario (Diss.) at para. 124, AR Tab 3.
J. Bailey and C. Mathen, "Technologically-facilitated Violence Against Women and Girls: If
Criminal Law Can Respond, Should it?" (November 23, 2017), Ottawa Faculty of Law Working
Paper No. 2017-44 at pp.42, 44-45. Available at SSRN: https://ssrn.com/abstract=3043506.
18
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23.

As the dissenting opinion notes: "privacy expectations need not be understood in an all-

or-nothing fashion" 19 Depending on the circumstances, certain encroaclunents, even in a public
place, on an individual's interests in controlling information pertinent to them may be reasonable
or unreasonable. As the dissent further notes, the circumstances which are set out in paragraph
131 of the decision give rise to an expectation that permanent records which constitute a detailed
focus on the breasts of the students and their physical attributes, and which objectify the students
and compromise their sexual integrity, will not be made at school. The taking of these recordings
subjected the students to observation of a very different order and magnitude than would occur
through interpersonal interactions at the school.

It was an agreed fact that the taking of

recordings by a teacher for personal use, in the manner the Respondent did, was prohibited by
school board policy.
24.

20

Where a school board policy exists that prohibits visual recording for personal use, it is a

compelling factor that informs the students' reasonable expectations of privacy. 21 Further, even
in the absence of such a policy prohibiting visual and audio recordings of an individual, if there
is no specific reason to expect that one will be the target of recordings that allow someone to
scrutinize in detail their physical and sexual attributes, it is reasonable to expect that one will be
free from such invasive disturbances.
25.

The majority of the Court of Appeal criticized the trial judge for conflating the

determination of reasonable expectation of privacy with the surreptitious nature of the
recordings. However, the trial Judge explicitly recognized that the reasonable expectation of
19
20

Decision of the Court of Appeal for Ontario (Diss.) at paras. 125 and 131, AR Tab 3.
Agreed Statement of Facts at para. 6, AR Tab 10; Further, surreptitious filming of a student

by a teacher for a sexual purpose is inconsistent with the duties of a teacher as set out in
Ontario's Education Act, R.S.O. 1990, c. E.2, s. 264(1)(c), which at the relevant time provided:
"It is the duty of a teacher and a temporary teacher ... to inculcate by precept and example
respect for religion and the principles of Judaeo-Christian morality and the highest regard for
truth, justice, loyalty, love of country, humanity, benevolence, sobriety, industry, frugality,
purity, temperance and all other virtues."
21

The Agreed Statement of Facts at AR Tab 10 references a school board policy in a general

manner which was in place at the time.
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privacy element of the offence and the surreptitious element of the offence are distinct and did
not collapse the two issues. 22
26.

The position of the trial Judge and the dissent in the Court of Appeal are firmly rooted in

the principles that underpin privacy analysis in the context of s. 8 of the Charter. Although the
concept of a reasonable expectation of privacy in the voyeurism provisions performs a different
function than in the constitutional context, where it protects a citizen from unreasonable search
and seizure, as a number of jurists have noted, jurisprudence from the s. 8 context is informative
in understanding the values fostered when privacy is protected by legislation.23 The links
between privacy and dignity and security of the person, as well as liberty and the ability to
participate freely in society, that have been developed in the context of s. 8, as well as in other
crimimil law and civil law contexts, are helpful aids to the interpretation of the concept of a
reasonable expectation of privacy in s. 162 (1) of the Criminal Code.
27.

Jurisprudence interpreting the Quebec Charter of Human Rights and Freedoms, which

guarantees every person the right to safeguard their dignity, honour and reputation and the right
to respect for their private life, is instructive in understanding the importance of guarantees of
privacy in fostering societal values and in understanding the normative concept of what
constitutes a reasonable expectation of privacy in public spaces.Z4 Further, the enactment of
some provincial privacy legislation has contributed to a recognition that individuals ought to be
afforded greater protection from intrusions pertaining to their highly personal information, even
in public spaces.

22

25

Reasons for Judgment at Trial at paras. 40-49, AR Tab 2.
Decision of the Court of Appeal of Ontario (Diss) at paras. 118-119, AR Tab 3; R. v. Rudiger,
2011 BCSC 1397 at paras. 82-89; R. v. Lebenfish, 2014 ONCJ 130 at para. 18; R. v. Ward, 2012
ONCA 660 at para. 76.
24
Aubrey v. Editions Vice-Versa, [1998] 1 S.C.R. 591 at paras. 48-50, 62-65,69.
25 Privacy Act, R.S.B.C. 1996, c. 373 (British Columbia); The Privacy Act, C. C. S.M. c. P125
(Manitoba); The Privacy Act, R.S.S. 1978, c. P-24 (Saskatchewan); Privacy Act, R.S.N.L. 1990,
c. P-22 (Newfoundland).
23
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B.

Legislative History and Statutory Interpretation

28.

There is only one approach to statutory interpretation in Canada, in both the civil and

criminal law domains: the words of an Act are to be read in their entire context and in their
grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act,
and the intention of Parliament. The interpretation of a legislative provision must go beyond a
consideration of the provision's words: it is necessary to stand back from the words used in order
to analyze the scheme and purpose of the provision. 26
29.

The legislature's purposes - including both the purpose of the Act as a whole and the

purpose of the particular provision to be interpreted - are to be identified and taken into account
in every case of statutory interpretation. 27 While the most direct evidence of legislative purpose
is explicit descriptions of purpose found in the legislation itself, legislative history, and other
authoritative sources, in order to better understand the original objectives of the legislation,
sources beyond the government's explicit articulation of the purpose of the provision at the time
of enactment should also be carefully considered. 28 It is presumed that the legislature intends to
make legislation that is consistent with the Canadian Charter of Rights and Freedoms, 29 other
Canadian laws/ 0 and international instruments and treaties to which Canada is a signatory. 31
30.

The presumption of consistency also applies to the textual analysis of a provision. It is

presumed that the legislature uses language carefully and consistently so that within a statute or
other legislative instrument the same words have the same meaning and different words have
different meanings. 32 Once a particular way of expressing a meaning has been adopted, it is used
each time that meaning is intended.

26

Re Rizzo & Rizzo Shoes Ltd., [1998]1 S.C.R. 27 at para. 21; Montreal (City) v. Dorval, 2017
sec 48 at para. 32.
27
Ruth Sullivan, Sullivan on the Construction ofStatues, 6th ed. (Markham: Lexis Nexus, 2014)
at p.259 [Sullivan).
28
Sullivan, ibid at pp. 274-78.
29 ReApplication under s. 83.28 of the Criminal Code, [2004] 2 S.C.R. 248 at para. 35.
30
Montreal (City) v. Dorval, supra note 26 at paras. 23 and 36.
31
Nemeth v. Canada (Justice), [2010]3 S.C.R. 281 at para. 34.
32
R. v. Zeolkowski, [1989]1 S.C.R. 1378 at p. 1387.
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(i) The legislative history of the voyeurism offences

31.

The offence of voyeurism in s. 162 of the Criminal Code came into legal effect in 2005

as part of an omnibus bill intended to "protect children and other vulnerable persons from sexual
exploitation, violence, abuse and neglect." 33 The bill was Bill C-2: An Act to Amend the Criminal
Code (Protection of Children and other Vulnerable Persons) and the Canada Evidence Act. 34

32.

The creation of the voyeurism offences was only one prong of Parliament's three-fold

approach in Bill C-2 to achieve its objective of protecting children and other vulnerable persons.
·Bill C-2 also expanded the scope of some existing offences, narrowing the availability of
statutory defences and/or increasing penalties, and proposing reforms which created testimonial
aids for vulnerable victims. One example of an expanded offence iss. 153 of the Criminal Code
(sexual exploitation), which makes it an offence for an adult to engage in sexual activity with a
young person where the adult is in a position of trust or authority towards the young person, or
where a relationship of dependency exists. Following the Bill C-2 amendments, an adult's sexual
contact with a young person also constitutes an offence where the relationship is "exploitative of
the young person," which is determined by factors including: (a) the age of the young person; (b)
the age difference between the person and the young person; (c) the evolution of the relationship;
and (d) the degree of control or influence by the person over the young person. 35
33.

The inclusion of the offence of voyeurism in this omnimus bill reflects Parliament's

recognition that voyeurism is sexually exploitative, that young people are especially vulnerable
to adults in a position of influence, and it demonstrates Parliament's commitment to protecting
children and other vulnerable persons from the harm to sexual integrity that voyeurism creates.

33

Legislative Summary of Bill C-2, supra note 5 at p. 1.
Bill C-2, An Act to Amend the Criminal Code (Protection of Children and other Vulnerable
Persons) and the Canada Evidence Act, 1st Sess, 38th Par!, 2004 (assented to 20 July 2005), S.C.
2005, c. 32.
35
Criminal Code, R.S.C. 1985, c. C-46, s. 153.
34

-19-

(ii)

34.

Parliament's stated purpose for enacting the voyeurism offences was to protect
personal privacy and sexual integrity in light of developing technology

Bill C-2 constituted the Government's response to a variety of public concerns, including

concerns about the effect of technological developments on personal privacy. 36 The Honourable
Irwin Cotler, then Minister of Justice, explained the rationale for the offence of voyeurism to the
House of Commons Standing Committee on Justice, Human Rights, Public Safety and
Emergency Preparedness. Bill C-2, he said,
... seeks to modernize the criminal law's response to the new ways in which acts of
voyeurism are being committed today. The "peeping Tom through the window" offender,
as he or she has been known from even just a few years ago, has largely been replaced
today by persons who, with the advent of the Internet and the miniaturization of cameras
and recording devices, can now peep and record viewing through a camera smaller than a
pen that is hidden in a room miles away. 37
35.

The policy rationales for the creation of an offence of voyeurism, and the risks to privacy

interests that underlie the initiative, are more fully developed in a "consultation paper" prepared
by the federal Department of Justice in 2002: "Voyeurism as a Criminal Offence." The paper
explains:
The rapid technological developments of recent years have brought many benefits to
Canadian society, but they have also had implications for such basic matters as privacy
and the role of the law. Web cameras, for example, which can transmit live images over
the Internet, have raised concerns about the potential for abuse, notably the secret
viewing or recording of citizens for sexual purposes or where the viewing or recording
involves a serious breach of privacy....
There is currently no specific offence in the Criminal Code that addresses voyeurism or
the distribution of voyeuristic materials. It is true that existing provisions of the Code
apply in some cases of voyeurism, such as those that involve child pornography or
trespassing at night. However, with the new technology, voyeurism itself may now
involve a breach of privacy much greater than could have been foreseen when the Code
was drafted - one that undermines basic notions of freedom and privacy found in a
democratic society.
Justifying the creating of a voyeurism scheme in the Criminal Code involves a
consideration of the harm that such a scheme is intended to address. The harm can be
assessed as the breach of a right to privacy that citizens enjoy in a free and democratic
36

Legislative sunnnary of Bill C-2, supra note 5 at p. 3.
Canada, Parliament, House of Commons, Standing Committee on Justice, Human Rights,
Public Safety and Emergency Preparedness, Minutes ofProceedings and Evidence, 38th Par!, 1st
Sess, No 022 (22 February 2005) at p. 3.

37
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society; alternatively, voyeurism can be conceptualized as a sexual offence .
.. .From a policy perspective, it can be argued that the state's interest in protecting the
privacy of individual citizens and its interest in preventing sexual exploitation of its
citizens coalesce where the breach of privacy also involves a breach of the citizen's
sexual or physical integrity. 38
36.

As described by the Government, the voyeurism provisions were intended to modernize

the law so that it protects citizens' right to privacy and sexual integrity in light of developing
technologies, such as the emergence of "inexpensive video cameras that can be concealed in
every imaginable device." 39 The Court of Appeal dissent in this case puts it concisely: ''much
that was once private because it was inaccessible is now easily accessible and capable of being
shared. " 40 The harm targeted by the voyeurism provisions is the breach of a right to privacy
which also involves a breach of sexual integrity.
37.

The dissenting opinion points out that the result of the majority's approach to the

interpretation of "reasonable expectation of privacy" in the voyeurism provisions is ironic: "the
scope of the voyeurism offence is narrowed by the very thing Parliament intended to protect in
establishing the offence - the reasonable expectation of privacy. The result is the opposite of
what one would expect: surreptitious visual recording of high school students for a sexual
purpose, while they are at high school, is not illegal."41
38.

The Respondent's position is that the majority's interpretation does not accord with a

proper purposive interpretation of the voyeurism provisions. The situation at bar raises the same
kind of harms Parliament intended to protect. The majority's interpretation which concludes that
the Respondent's conduct was "morally repugnant" but not illegal fails to adequately protect
children from the harm to their dignity and sexual integrity caused by the Respondent's actions. 42
Such an interpretation does not give maximum effect to Parliament's intention.

38

Department of Justice, Voyeurism as a Criminal Offence: A Consultation Paper, 2002, online:
http://www.justice.gc.ca/eng/cons/vovl at pp. 1-3.
39
Voyeurism Consultation Paper, ibid at p. 1
40
Decision of the Court of Appeal for Ontario (Diss.) at para. 116, AR Tab 3.
41
Decision of the Court of Appeal for Ontario (Diss.) at para. 134, AR Tab 3.
42
Decision of the Court of Appeal for Ontario (Maj.) at para. 4 7, AR Tab 3.
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(iii) Parliament's intention to criminalize the Respondent's conduct in these
circumstances is in line with Charter values

39.

It is presumed that Parliament intended to enact legislation which complies with the

Charter and with constitutional norms and values. 43 While the Charter does not include a

freestanding right to privacy, it does consider an individual's privacy rights in the context of
relationships between the individual citizen and the state. For example, the section 7 liberty
interest has been held to include a right to privacy, as "privacy is at the heart of liberty in a
modem state."44 A more fulsome discussion of conceptions of privacy drawn from jurisprudence
interpreting s. 8 of the Charter is below.
40.

An interpretation of the voyeurism provisions must consider the values which underpin

the Charter, including dignity, autonomy, and liberty and security of the person. The
Respondent's sexually exploitive conduct harmed the students' dignity, autonomy, liberty, and
security of the person, and so an interpretation of the provisions which criminalizes such conduct
accords with Canadian constitutional norms and values.

(iv) Parliament's intention to criminalize the Respondent's conduct in these
circumstances builds on the Quebec Charter Right to Control Image
41.

The privacy rights of Quebec residents are protected through the quasi-constitutional

Quebec Charter ofHuman Rights and Freedoms and the Civil Code of Quebec. Section 5 of the
Quebec Charter of Human Rights and Freedoms guarantees that "Every person has a right to

respect for his private life."45 In the Civil Code of Quebec, Chapter III: "Respect for Reputation
and Privacy," art. 35 guarantees that "every person has a right to the respect of his reputation and
privacy" and art. 36 specifies that invasions of a person's privacy include "appropriating or using
his image or voice while he is in private premises. " 46
42.

This Court has found that the Quebec Charter's guarantee that every person has a right to

respect for his or her private life includes a right to one's image. In Aubrey v. Editions ViceVersa, L'Heureux-Dube and Bastarache JJ. stated:
43

ReApplication under s. 83.28 of the Criminal Code, supra note 29 at para. 35; R. v. Sharpe,
2001 sec 2 at para. 33.
44
R. v. Dyment, [1988] 2 S.C.R. 417 at p. 427.
45
Charter of human rights and freedoms, R.S.Q., c. C-12, s. 5.
46
Civil Code of Quebec, CQLR cCCQ-1991, art. 35-36.
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In Godbout v. Longueuil (City), the Supreme Court held that the purpose of the protection
accorded to privacy is to guarantee a sphere of individual autonomy for all decisions
relating to "choices that are of a fundamentally private or inherently personal nature"
(para. 98). If the purpose of the right to privacy guaranteed by s. 5 of the Quebec Charter
is to protect a sphere of individual autonomy, that right must include the ability to control
the use made of one's image, since the right to one's image is based on the idea of
individual autonomy, that is, on the control each person has over his or her identity....

Since the right to one's image is included in the right to respect for one's private life,
it is axiomatic that every person possesses a protected right to his or her image.
[emphasis added]. 47
43.

Quebec courts allow compensation for the prejudice resulting from the use of a person's

image without his or her consent. Damages may be awarded even if the image is not used in a
way that is reprehensible; as L'Heureux-Dube and Bastarache JJ. stated in Aubrey, "since every
person is entitled to protection of his or her privacy, and since the person's image is protected
accordingly, it is possible for the rights inherent in the protection of privacy to be infringed even
though the published image is in no way reprehensible and has in no way injured the person's
reputation."48 Evidence of moral prejudice such that a judge can "detect a violation of dignity"
can serve as a basis for the award of damages. 49 Whether or not the image is used in a sexualized
way is relevant to the consideration of whether a person's dignity was violated. 50
44.

Interpreting the voyeurism provisions in a manner which criminalizes the Respondent's

conduct builds on the Quebec Charter's recognition of the importance of control of one's own
image to their autonomy, even when the image at issue is captured in a public place.

47

Aubrey v. Editions Vice-Versa, supra note 24 at paras. 51-53. The majority in Aubry

acknowledged at paras. 55-57 that a person's right to control their image is not absolute, but
must be balanced against other rights such as the right to freedom of expression and the public's
right to information. In some circumstances, a person's right to control his or her own image may
have to yield to a more pressing objective.
48

Aubrey v. Editions Vice- Versa, ibid at para. 54.
Aubrey v. Editions Vice- Versa, ibid at paras. 70-71.
50
Podolej c. Rodgers Media inc., [2004] J.Q. no 13889 (C.S.) at paras. 65-66.

49
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(v)

45.

Parliament's intention to criminalize the Respondent's conduct in these
circumstances accords with Canada's international commitments and obligations
to protect the privacy of vulnerable persons such as children

Canada is a signatory to a variety of international conventions and treaties which are

relevant to understanding the harms relating to voyeurism and the objectives targeted by the
voyeurism provisions. These instruments demonstrate Canada's ongoing commitment to the
protection of human dignity and assist our understanding of how the voyeurism provisions
advance core societal values.
The United Nations' Convention on the Rights of the Child, 51 which was ratified by

46.

Canada in 1991, is one such example. The Convention is an international instrument that affirms
the need to protect the dignity and well-being of children. Parties to the convention agreed that:

47.

•

No child shall be subjected to arbitrary or unlawful interference with his or her privacy,
family, home or correspondence, nor to unlawful attacks on his or her honour and
reputation;

•

The child has the right to the protection of the law against such interference or attacks;
and

•

Parties undertake to protect the child from all forms of sexual exploitation and sexual
abuse. 52
As this Court noted in Sharpe, "Canada's support for the Convention demonstrates this

country's strong commitment to protecting children's rights." 53 This includes their right to
privacy and to be free from sexual exploitation. An interpretation of the voyeurism provisions
which criminalizes the Respondent's conduct recognizes Parliament's concern for protecting the
privacy rights of children and other vulnerable people and is consistent with Canada's
commitments under the Convention.

51

Convention on the Rights of the Child, Can. T.S. 1992 No.3, available online:
http://www.ohchr.org/EN/Professionallnterest/Pages/CRC.aspx.
52
Convention on the Rights of the Child, ibid at art. 16.
53
Sharpe, supra note 43 at para. 171.
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(vi) A textual interpretation of the voyeurism provisions supports the position that the
students did not lose their reasonable expectation of privacy simply because they
could be observed by other persons in the school

48.

It is presumed that the same words have the same meaning throughout a statute. 54 The

Criminal Code uses the phrase "reasonable expectation of privacy" in s. 162.1 (publication of an

intimate image without consent) and in the statutory regime for production of personal records in
sexual offence proceedings set out in s. 278.1. A textual interpretation of s. 162(1) should
interpret the phrase "reasonable expectation of privacy" in a similar manner.
49.

The phrase "reasonable expectation of privacy" in s. 287.5 of the Criminal Code was

considered by this Court in R. v. Mills, [1993] 3 S.C.R. 668. Section 287.5(2) sets out the factors
to be considered in determining whether to order the production of the complainant's personal
records in a sexual offence trial. One such factor is: "the nature and extent of the reasonable
expectation of privacy with respect to the record." The accused in Mills argued that once the
complainant's record was in the Crown's hands, the records became "the property of the public
and must be disclosed. " 55 This Court disagreed, finding: "This argument erroneously equates
Crown possession or control with a total loss of any reasonable expectation of privacy. Privacy is
not an all or nothing right. It does not follow from the fact that the Crown has possession of the
records that any reasonable expectation of privacy disappears. " 56 In R. v. Quesnelle, this Court
again recognized that a reasonable expectation of privacy is not an all or nothing concept. 57
50.

The phrase "reasonable expectation of privacy" in the voyeurism provisions of the

Criminal Code must be interpreted in light of the finding in Mills that privacy is not an "all or

nothing" right; a loss of privacy in one circumstance does not mean a loss of a reasonable
expectation of privacy altogether. In the present case, the interpretation of "reasonable
expectation of privacy" in Mills supports the position that the students recorded by the
Respondent did not forego their reasonable expectation of privacy in their image simply because
they could be observed by other people in their school.

54

R. v. Zeolkowski, supra note 32 at p. 1387.
R. v. Mills, [1999] 3 S.C.R. 668 at para. 107.
56
R. v. Mills, ibid at para. 108.
57
R. v. Quesnelle, 2014 SCC 46 at paras. 29 and 37. See also R. v. Clifford (2002), 58 O.R. (3d)
757 (C.A.) at para. 52.
55
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C.

Conceptions of Privacy Drawn from Jurisprudence Interpreting s. 8 of the Charter

51.

Justice Voith, when interpreting the voyeurism provision in Rudiger, drew on Dickson,

C.J.'s comments in Canada (Director of Investigation and Research Combines Investigation

Branch) v. Southam Inc. This Court noted that statutory interpretation defmes present rights and
obligations, while the constitution provides a continuing framework for the legitimate exercise of
governmental power and, when joined by a bill or charter of rights, the unremitting exercise of
individual rights and liberties. The interpretation of a constitutional provision must delineate the
content of the provision with an eye to the future. 58 As Justice Voith noted, s. 8 of the Charter is
concerned with balancing the state's interest in law enforcement activity with the countervailing
privacy of citizens. In the case of s. 162(1) of the Criminal Code, there is no compelling state
interest in law enforcement that is being balanced against the intrusions on the individual's
privacy interests; however, in the context of s. 162(1) there remains the important objective of
protecting the target of the surreptitious observation or recording from the harmful effects of
being sexualized and objectified without their knowledge and consent. As there is minimal, if
any, benefit to society in permitting an individual to make audio or visual recordings in the
circumstances where the other elements of s. 162(1) are present, for the purposes of interpreting
this Code section a robust conception of privacy interests conforms with a purposive approach.

(i)

52.

The s. 8 case law
As the decision in Rudiger notes, a number of concepts developed in the s. 8 context

remain relevant considerations when determining whether the circumstances in which the
impugned conduct takes place give rise to a reasonable expectation of privacy under s. 162(1).
Of particular importance is the understanding that the concept of privacy in the context of s. 8
protects a number of different interests. Cases from this Court, such as R. v. Tessling and R. v.

Gomboc, have recognized that privacy interests protected by s. 8 include:

58

(i)

Personal privacy, involving bodily integrity and the right not to have our bodies
touched or explored;

(ii)

Territorial privacy, involving varying expectations of privacy in places we
occupy, with privacy in the home attracting heightened protection because of the
intimate and private activities taking place there; and,

R. v. Rudiger, supra note 23 at para 82, citing Canada (Director ofInvestigation and
Research Combines Investigation Branch) v. Southam Inc., [ 1984] 2 S.C.R. 145 at p. 155.
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(iii)

53.

Informational privacy, involving the claim of individuals, groups, or institutions
to determine for themselves when, how, and to what extent information about
them is communicated to others. 59

In Gomboc this Court reiterated principles endorsed in R v. Plant, [1993] 3 S.C.R. 281

confirming that the nature of the information is important and that s. 8 privacy protection does
not apply only to information that is "personal and confidential."60 Rather, it also protects core
biographical information the citizen would wish to maintain and control from dissemination to
the state.
54.

In R. v. Spencer this Court relied on its earlier decision in Dagg. v. Canada where, in a

non-constitutional case, this Court noted that "[p]rivacy is admittedly a 'broad and somewhat
evanescent concept. "'61 In Spencer, this Court recognized that the three broad descriptions of
"types of privacy" are analytical tools and not strict or mutually exclusive categories. Regarding
"informational privacy" this Court noted:
Privacy also includes the related but wider notion of control over, access to and use of
information, that is, " the claim of individuals, groups, or institutions to determine for
themselves when, how and to what extent information about them is communicated to
other": A.F. Westin, Privacy and Freedom (1970), at p. 7, cited in Tessling, at para. 23.
La Forest J. made this point in Dyment. The understanding of informational privacy as
control "derives from the assumption that all information about a person is in a
fundamental way his own, for him to communicate or retain for himself as he sees fit"
(Dyment, at p. 429, quoting from Privacy and Computers, the Report of the Task Force
established by the Department of Justice (1972), at p. 13). Even though the information
will be communicated and cannot be thought of as secret or confidential, "situations
abound where the reasonable expectations of the individuals that the information shall
remain confidential and restricted to the purposes for which it is divulged, must be
protected" (pp. 429-30); see also R. v. Duarte, [1990]1 S.C.R. 30 at p. 46. 62
55.

In Spencer this Court further noted that the concept of informational privacy is also

linked to the value of anonymity, which permits individuals to act in public places but to
preserve the freedom from identification and surveillance.
59

63

R. v. Tessling, 2004 SCC 67 per Binnie, J. at para. 23, quoting A.F. Westin, "Privacy and
Freedom" (1970) at p. 7; R. v. Gomboc, 2010 SCC 55 per Deschamps, J. at para. 19.
60
Gomboc, ibid at para. 28.
61
R. v. Spencer, 2014 SCC 43 at para. 35, citing Dagg. v. Canada (Minister of Finance), [1997]
2 S.C.R. 403 at para. 67.
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R. v. Spencer, ibid at para. 40.
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56.

As Justice Doherty commented in R. v. Ward:
Under the Canadian jurisprudence, a person, by allowing others into a zone of personal
privacy, does not forfeit a claim that the state is excluded from that same zone of privacy.
Nor does allowing a state actor within a zone of personal privacy for a specified purpose,
automatically foreclose a claim of privacy as against the state should it enter that same
zone of privacy for another purpose: R. v. Colarusso, [1994] 1 S.C.R. 20 (S.C.C.), at p.
55; Law at paras. 19-22; Thomson Newspapers Ltd. v. Canada (Director ofInvestigations
and Research), [1990] l.S.C.R. 425 (S.C.C.); Gomboc, at paras. 100-102, McLachlin,
C.J.C. and Fish, J., dissenting (but not on this point); R. v. D'Amour (2002) 166 C. C. C.
(3d) 477 (Ont. C.A.), at para. 57; and R. v. Cole, 2011 ONCA 218, 105 O.R. (3d) 253
(Ont. C.A.), at paras. 74-78. On the purposive interpretation of s. 8, it is no answer to the
appellant's s. 8 claim to assert that because the appellant willingly surrendered the
relevant information to Bell Sympatico, he assumed the risk that Bell Sympatico would
share the information with the police. 64

57.

This Court has recognized that in circumstances where an individual has made some

disclosure of information public, it is not necessarily the case that a reasonable expectation of
privacy in the information no longer exists. Rather, society recognizes that privacy is not an all
or nothing concept. The cases of R. v. Duarte 65 and R. v. Wonl 6 hold that where electronic
surveillance is used to monitor an individual's communications, even where the individual may
have assumed the risk that their information would be disclosed by someone to whom they had
voluntarily divulged certain information, the individual retains an expectation that his or her
communications will not be electronically recorded and a permanent record of his or her conduct
created. The presence of witnesses to one's communication does not diminish one's reasonable
expectation of not being subject to electronic surveillance. 67
58.

In R. v. Ley Justice Bowden of the Superior Court in British Columbia found that a target

of police surveillance in a casino, where the owner of the casino had installed numerous security

64

R. v. Ward, supra note 23 at para. 77; see also paras. 71-78. Also see Matthew Johnson,
"Privacy in the Balance-Novel Search Technologies, Reasonable Expectations, and
Recalibrating Section 8" (2012) 58 C.L.Q. 442 at pp. 471-78.
65
R. v. Duarte [1990]1 S.C.R. 30 at paras. 10-15,21,41.
66
R. v. Wong, [1990] 3 S.C.R. 36 at paras. 20-23, 44, 50-52.
67
The cases of Duarte and Wong reject the position taken by the United States Supreme Court in
US. v. Knotts, 460 U.S. 276 (183), where the court held that a person travelling in an automobile

on a public thoroughfare has no reasonable expectation of privacy in his movements from one
place to another and may be monitored by electronic surveillance.
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cameras and a sign at the entrance notifying patrons they would be subject to video surveillance,
had not abandoned his privacy rights in text messages partially observable when a security
camera zoomed in on his Blackberry, merely by virtue of entering the casino knowing that he
would be under extensive camera surveillance.
59.

68

In R. v. Wong Justice LaForest reiterated the underlying principle in Duarte that to apply

the "risk analysis" doctrine would inadequately protect privacy if one's reasonable expectation of
privacy was to tum on whether one had courted the risk of electronic surveillance. 69 In Duarte
the privacy interest protected by s. 8 was conceptualized as "the right of the individual to
determine for himself when, how and to what extent he will release person information about
himself."70 While in the context of an individual's relationship with the state this concept of
privacy has implications for the value of liberty, it also has implications for an individual's
conceptualization of self-presentation and human dignity.

In Gomboc this Court relied on the

conclusion in Plant that informational privacy was connected with fostering the underlying
values of"dignity, integrity and autonomy." 71
60.

Earlier in Schreiber v. Canada, Lamer, C.J. underscored the relationship between the

right to privacy and the values it fosters, as well as the idea that the nature of the intrusion may
affect the scope of the protection afforded to the privacy interest:
In my view, the single most important idea that emerges from the jurisprudence is that
expectations of privacy must vary with the context. This is iriherent in the idea that
privacy is not a right tied to property but rather a crucial element of individual freedom
which requires the state to respect the dignity, autonomy and integrity of the individual.
The degree of privacy which the law protects is closely linked to the effect that a breach
of that privacy would have on the freedom and dignity of the individual. 72
61.

The recent decision in R. v. Marakah again rejects the "risk analysis" doctrine and the

argument that control over the privacy of the information in an electronic text is lost once it has
been sent to the recipient. What is instructive is this Court's recognition that a person may have
a reasonable expectation of privacy in information even where the individual no longer has

68

R. v. Ley and Wiwchar, 2014 BCSC 2108 at paras. 9 and 30-35.
R. v. Wong, supra note 66 at para. 11; referencing R. v. Duarte, supra note 65 at paras. 28-31.
70
R. v. Duarte, supra note 65 at para. 25.
71
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72
Schreiber v. Canada (Attorney General), [1998] 1 S.C.R. 841 at para. 19.
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exclusive control over the information. A key factor in the analysis was the private nature of the
subject matter of the texts, including the fact that the texts contained revelations about lifestyle
choices (engaging in a criminal enterprise). 73
(ii)

62.

Application of s. 8 principles to the s. 162(1) context

The two leading decisions interpreting s. 162(1), Rudiger and Lebenfish, both recognize

that some principles drawn from s. 8 analysis were of general application, including that "privacy
is a protean concept;" that the boundary of where one's reasonable expectation of privacy should
be drawn is determined on the basis of the totality of circumstances; and that the concept of a
reasonable expectation of privacy is a normative, not descriptive, standard. Importantly, Green, J.
in Lebenjish noted that:
... there are different zones of privacy, that such interests may be affected in public as
well as private settings, that technology (including the capacity to capture or memorialize
an otherwise fleeting or distant observation by way of perceptual enhancement or
recording devices) may materially alter the extent and quality of any intrusion, and that
cognizable privacy is a relative rather than absolute concept. 74
However, Green, J. suggests that the calibration of the parameters of the reasonableness of an
expectation of privacy is affected by the circumstance that ins. 162(1) of the Code, the privacy
intrusion is being committed by a private citizen and in circumstances where open use of
recording devices is relatively ubiquitous. 75
63.

Professor Blaustein has reasoned that whether privacy is invaded by an agent of the state

or by another citizen, the wrong that occurs is similar even if the threat to liberty may be greater
73

R. v. Marakah, 2017 SCC 59 at paras. 24, 40-45, 54.
R. v. Lebenjish, supra note 23 at paras. 35-37; R. v. Rudiger, supra note 23 at para.88.
75
Green J. found, at paras. 40-41, that on the nude beach in question (Hanlan's Point) "many of
74

those on the beach carry and use cameras and cellphones equipped with camera functionality"
and that there were no signs or by-laws prohibiting recording. Green J. also noted, however:
"Without pre-deciding the issue or endeavouring to influence any other jurist, I venture to
suggest that a change in circumstances- such as the installation of prohibitive signage and
appropriate by-law amendments- could lead to a recalibration of"where the 'reasonableness'
line should be drawn" with respect to the visual recording of nude beachgoers at Hanlan's
Point."

-30-

in the context of an intrusion into one's privacy by the state. Professor Bloustein argues that that
both types of intrusion into privacy are forms of injury to individual freedom and dignity. 76
64.

The Appellant submits that whether a surreptitious recording is made by the state or by

another individual, the recording has the potential to interfere with the target's ability to
determine when, how, and to what extent information about them is communicated to others.
The creation of a permanent visual or audio record changes and expands the ability of the viewer
to observe and explore the body, actions, and communications of the target. The harms
associated with the surreptitious recording of one individual by another implicate the very same
interests that have been identified by this Court ip. the section 8 jurisprudence. The creation of a
record allows for a far more detailed observation of the subject than would be possible in the
course of interpersonal interaction. Details that would be overlooked or forgotten in casual
interaction can be subjected to prolonged consideration and intense scrutiny in a recording. In a
recording, more information can be processed by the observer and different or new associations
drawn from the information.
65.

Where a sexual purpose animates the surreptitious recording, the creation of a permanent

record allows the viewer of the recording a more invasive ability to manipulate the information
that was casually presented by the subject. The recording permits the viewer to engage in
systematic consideration of aspects of the subject's presentation that may be integrally connected
to the.subject's concept of self. Alternately, the permanent record may distort, or be altered to
distort, the significance of these observable characteristics. This fundamentally changes the
nature of the visual or auditory observation and intensifies the sexual objectification process.
The creation of the permanent recording changes the nature of the observation by expanding the
information that can be observed, processed or recalled, 77 even where zoom lenses or other
technologies designed to enhance the image are not employed. The ability of the subject of the
recording to control information that affects her sexual integrity and dignity is compromised.

76

E. Bloustein, "Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser" (1964)
39 NYU L. Rev. 963 at pp. 973-875,994-97, 1000-07.
77 A.J. McClurg, "Bringing Privacy Law Out of the Closet: A Tort Theory of Liability for
Intrusions in Public Places" (1995) 73 N.C. L. Rev 989 at pp. 1041-44.
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66.

As to the ubiquity of recording devices in society and the open use of these devices in

public places, there remains a distinction between being the focus of a visual recording taken in a
public space and being incidentally captured in a photograph as part of the background. A
number of academics have commented that even when an individual is operating in the public
sphere, this does not convey that they have assumed the risk of being singled out for heightened
attention in the manner that is permitted by a recording or photograph. 78 The ubiquity of
recording devices in society does not inexorably translate into an expectation that individuals
will routinely photograph other individuals and make them the focus of the recording in a
surreptitious manner or without the subject's consent. That such interference may occasionally or
theoretically occur does not mean that one should reasonably expect it to occur. 79 Our normative
concept of circumstances that give rise to a reasonable expectation of privacy need not be eroded
by every theoretical possibility created by new technologies.
67.

Recordings from security cameras do not necessarily pose these same dangers to privacy

interests, provided that the footage is used for limited purposes, such as ensuring public safety,
and that access to the footage is by authorized persons only or for limited purpose. Recordings
that depict individuals as part of the social matrix and are not created for the purpose of amassing
information about a particular individual also pose less threat to the ability of the individual
depicted to control information about herself, and hence pose less threat to her autonomy,
dignity, and security of the person.
68.

In the present case, there was signage notifying the public that the hallways and school

grounds were being monitored. The cameras did not record audio and were mounted near the
ceiling. Teachers were not permitted to access or copy the video surveillance for any personal
use. 80 Individual students would not be isolated as the focus of the security camera recordings
but rather depicted as part of the ephemeral social matrix. Although the individuals would be
78

N. Danforth Zeronda, "Street Shootings: Covert Photography and Public Privacy" (2010) 64:4
Vanderbilt L.Rev. 1131 at pp. 1145-49; K. Beasley, "Up-Skirt and Other Dirt: Why Cell Phone
Cameras and Other Technologies Require a New Approach to Protecting Personal Privacy in
Public Places" (2006) 31 S. Ill. U. L.J. 69 at pp. 79-82.
79
McClurg, ibid at p.1 040; J. Blackman, "Omniveillance, Google, Privacy in Public, and the
Right to Your Digital Identity: A Tort for Recording and Disseminating an Individual's Image
over the Internet" (2009) 49 Santa Clara L.Rev. 313 at pp. 356, 3 86-88.
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Agreed Statement of Facts at para. 8, AR Tab 10.
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identifiable, the images would not be accessed for detailed review of the students' physical and
sexual attributes. The recordings had no use as a tool to "explore" the bodies of the students.
69.

This focus on loss of control over information about one's body in assessing whether the

filming took place in circumstances which give rise to a reasonable expectation of privacy does
not conflate the reasonable expectation of privacy element with the surreptitiousness element.
Even where one assumes a societal commitment to the conception of privacy as linked to dignity
and recognition that control over the use of one's image is a key component of privacy interests,
one can still conceive of situations where the surreptitiousness of the ·recording will not ground a
conclusion that the recording was taken in circumstances which give rise to a reasonable
expectation of privacy (even where that recording is for a sexual purpose).
70.

For example, in our culture a surreptitious recording for a sexual purpose of feet clad in

sandals taken in public by a person with a foot fetish would not likely appropriate information
which affects the dignity of the subject of the recordings. While the images of the subject's feet
can be used to objectify the subject, the harms associated with such objectification are minimal.
Hence, although the recording would be made surreptitiously and for a sexual purpose, the
subject would have no expectation of privacy that, in those circumstances, would be of sufficient
impact on her dignity or autonomy to constitute an offence.
71.

While the need for surreptitiousness may signal there is a reasonable expectation of

privacy, the two elements of the offence remain distinct.
72.

Likewise, in the context of section 8, the fact that a recording has been made

surreptitiously by police does not automatically lead to a conclusion that the target's reasonable
expectation of privacy was violated. The police have in some circumstances been permitted to
surreptitiously record or photograph a suspect without a warrant.

For example, in R. v.

Bryntwick the police were permitted to use a surreptitiously taken photograph of the target to

confirm his identification in a criminal investigation. 81 The reasonableness of the suspect's
expectation of privacy depends on the degree of invasiveness of the surveillance or recording.
81

R. v. Bryntwick, 2002 CanLII 10941 (S.C.); R. v. Wong [2017] B.C.J. No. 1845 at para. 60; R.
v. Wong [2017] B.C.J. No. 360 at paras. 45-48; R. v. Piasecki, [2017] A.J. No. 273 at paras. 5357.
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73.

A purposive approach to the interpretation of s. 162(1) of the Criminal Code ought to

incorporate a conception of what constitutes a reasonable expectation of privacy that aligns with
the values associated with privacy which have been recognized in the s. 8 context, including
dignity, autonomy, and liberty and security of the person, as these values are consistent with
Parliament's intention to protect children and other vulnerable persons from objectification and
sexual exploitation and to protect their sexual integrity. When considering the question of
whether a person retains a reasonable expectation of privacy where some exposure may
theoretically occur, a "risk based" analysis should be rejected, in favour of a framework of
analysis that looks at the qualitatively different nature of the intrusion as compared to what
exposure the person agreed to, the means of intrusion on the individual's interests, the
individual's ability to control the release of information about herself and the use of that
information, and the degree of impact on the individual's dignity and autonomy.
D.

Criminal and Civil Law have Recognized that Recordings are Fundamentally
Different from In-Person Visual or Auditorv Observations
(i)

The Child pornography context
It has been recognized by this Court that even where children are lawfully able to consent

74.

to sexual activity and to the creation of recordings for private use, these children may suffer
anxiety or distress if unable to subsequently access or destroy that recording. This speaks to the
distinctive features of a recording: it memorializes a fleeting moment; it permits ongoing
objectification of the subject by the viewer; and, it creates the risk that the record may be
watched by someone without the child's consent or possibly even distributed to others. These
harms are a direct consequence of the recording, rather than of the interpersonal interaction that
is memorialized in the recording.
(ii)

75.

82

Mischief to property

In R. v. Almeida, the summary conviction appeal judge held that a property owner who

mounted an audio/video surveillance camera on the second storey deck of his house, in order to

82

R. v. Barabash, 2015 SCC 29 at paras. 27-30; R. v. Sharpe, supra note 43 at para. 92; See
also: A. Slane, "From Scanning to Sexting: the Scope of Protection of Dignity-Based Privacy in
Canadian Child Pornography Law" 48 Osgoode Hall L. J. 543 (2010) at pp. 569-71, 577-79,
592-93.
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obtain video evidence that his neighbor's dog was barking in violation of a by-law, had
committed the offence of mischief to property. The actus reus was the accused's conduct of
recording, over the written objection of the complainant, all activity in the yard; the mens rea
was the intentional conducting and recording of that surveillance. The summary conviction
appeal judge held that "the surveillance by duration and nature was qualitatively different from
visual observation." 83

(iii) Quebec civil law: recognition that in some contexts a person retains privacy
interests in information derived from recordings made in a public setting
76.

The Quebec Court of Appeal has recognized that the right to privacy does not have strict

territorial limits and is protected, to varying extents, even in places where individuals can be seen
by the public. The fact that a person is observable by the public does not mean the person may
be recorded while in a public setting unconditionally. In Syndicat des travailleurs (euses) de
Bridgestone Firestone de Joliette c. Bridgestone/Firestone Canada inc., 84 Bridgestone/Firestone
Canada Inc. hired a private investigator to follow an employee's car and film the employee in
several occasions in the context of a dispute regarding an injury the employee had purportedly
suffered. The question before the Court of Appeal was whether the arbitrator had erred in
admitting the video footage. While the Court held that the surveillance was reasonable in that
case, the Court also found that the mere fact of going out on public streets did not deprive the
employee of his right to privacy. 85 Because of an employee's privacy rights even in public
where the employee may be observed, an employer's right to record the employee outside of the
workplace is limited: recording is only permissible if it is done with a rational motive and using
means that are the least intrusive possible. 86
77.

The Court of Appeal again affirmed the right not to be recorded in circumstances when

one is publicly observable in another surveillance case, Compagnie d'assurances Standard Life c.
Tremblay. In Tremblay, the Court rejected the argument that there was nothing inherently wrong
with surveilling an insured person in public and affirmed that the interests of privacy do not stop
83

R. v. Almeida, [2001] O.J. No. 5179 (Sup. Ct.); aff'd [2003] O.J. No. 4220 (C.A.).
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Bridgestone/Firestone Canada inc., ibid at para. 67.
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at the walls of the foyer; they can be maintained in various forms even in environments where
the individual is in the public sphere. 87
E.

The Ontario Civil Law Context: the Evolving Tort oflntrusion on Seclusion and
Invasion of Privacy

78.

In 2012 the Ontario Court of Appeal in Jones v. Tsige recognized the right to bring a

civil action for damages for the invasion of personal privacy. The defendant, a bank employee,
accessed the banking records of the plaintiff. Although the factual context in Jones is very
different than in the present case, what is relevant to this Court's task of interpreting s. 162(1) of
the Criminal Code is Justice Sharpe's recognition that the development of the common law
should proceed in a manner consistent with Charter values, including the development of the
concept of privacy in the civil context. The Ontario Court of Appeal drew heavily on Charter
jurisprudence from the s. 8 context, stating that Charter jurisprudence recognizes privacy as a
fundamental value in our law and specifically identifies as worthy of protection a right to
informational privacy that is distinct from personal and territorial privacy. The right to
informational privacy in s. 8 tracks similar interests that would be protected by a cause of action
for intrusion upon seclusion. Justice Sharpe quoted from La Forest, J.'s judgment in Dyment
noting that protection of privacy is "[g]rounded in a man's physical and moral autonomy" and
that "privacy is essential for the well-being of the individual." The Court of Appeal further
noted:
It is within the capacity of the common law to evolve to respond to the problem posed by
the routine collection and aggregation of highly personal information that is readily
accessible in electronic form. Technological change poses a novel threat to a right to
privacy that has been protected for hundreds of years by the common law under various
guises and that, since 1982 and the Charter, has been recognized by a right that is integral
to our social and political ord.er. 88
"

79.

Justice Sharpe held that confirmation of the existence of a right of action for intrusion

upon seclusion would amount to "an incremental step that is consistent with the role of [the]
court to develop the common law in a manner consistent with the changing needs of society." 89
In his comment on the case, Stephen Aylward notes that at some points Justice Sharpe links the
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purpose of protecting privacy to dignity and autonomy. 90 Even prior to the decision in Jones,
academic Chris Hunt reviewed the development of the tort of invasion to privacy in Canada,
noting that privacy is important for its "facilitative value" and is "essential for the well-being and
development of the individual." Hunt posited a definition of privacy as including more than
freedom from sensorial access in relation to information and activities which are intimate; he
also argued that privacy should include freedom from unwanted sensorial access to information
and activities which: i) if not intimate, are personal in the sense that most people in our society
would not want them to be widely known or observed; or ii) if neither intimate nor personal, are
information and activities about which the person feels acutely sensitive. 91
80.

Provincial privacy legislation has been enacted by four provinces: British Columbia,

Manitoba, Saskatchewan, and Newfoundland. 92 In Jones, Justice Sharpe described this provincial
legislation as proclaiming a "sweeping right to privacy." 93 Each of the Privacy Acts has created
a statutory tort that is committed when one person violates another's privacy by auditory or
visual surveillance. In some cases, privacy interests have been recognized when surveillance has
occurred in public. Courts have found that the purpose for which the surveillance was conducted
affects the balancing of the plaintiff and the defendant's interests, 94 as does the question of
whether the defendant's actions were consistent with Charter values. 95 In Bigstone v. St. Pierre,
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the Saskatchewan Court of Appeal suggests that the privacy protected by the Saskatchewan
Privacy Act may be more extensive than privacy under the Charter. 96

81.

In the evolving context of tort law in Canada, the conception of privacy is linked to the

protection of dignity, autonomy, and freedom to control information about oneself.

F.

The Offence of Voyeurism in Other Jurisdictions

82.

Numerous jurisdictions outside of Canada have enacted legislation which criminalizes the

creation of surreptitious intimate recordings. For reference purposes, a chart of the relevant
legislation in New Zealand, Australia, Scotland, and the United Kingdom is attached as
Appendix "A".
83.

Of particular relevance to the present case is New Zealand's prohibition on "down-

blousing," a phenomenon described by Ani! Aggrawal in the text Forensic and Medico-legal
Aspects of Sexual Crimes and Unusual Sexual Practices as: "a variant of voyeurism where the

voyeur is attracted to women bending downward so he can view their breasts down their shirts or
blouse."97 In New Zealand, s. 21H of the Crimes Act 1961 makes it an offence to make an
intimate visual recording of another person. Section 210 defines "intimate visual recording" as
making a visual recording of a person without the knowledge or consent of the person who is the
subject of the recording, and the recording is of:

96

(a)

a person who is in a place which, in the circumstances, would reasonably be
expected to provide privacy, and that person is-(i)
naked or has his or her genitals, pubic area, buttocks, or female breasts
exposed, partially exposed, or clad solely in undergarments; or
(ii) engaged in an intimate sexual activity; or
(iii) engaged in showering, toileting, or other personal bodily activity that
involves dressing or undressing; or

(b)

a person's naked or undergarment-clad genitals, pubic area, buttocks, or
female breasts which is made-(i)
from beneath or under a person's clothing; or
(ii) through a person's outer clothing in circumstances where it is
unreasonable to do so. 98
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84.

In Leonard George Diffin v R, [2013] NZCA 460, the Court of Appeal upheld the

appellant's conviction for making an intimate recording where he had taken an image looking
down a woman's blouse as she sat and bent forward. The image depicted parts of her breasts and
brassiere that would not normally have been visible to others.

The Court pointed to the

explanatory note to the Crimes (Intimate Covert Filming) Amendment Bill, which explained that
"Intimate visual recording is also defined to mean a visual recording taken without the
knowledge or consent of the person who is the subject of the recording, and which is taken
beneath or under a person's clothing ("up-skirt" and "down-blouse" filming), or through a
person's outer clothing in circumstances where it is unreasonable to do so, for the purpose of
viewing intimate areas of that person's body or underwear. " 99
85.

Some of the recordings made by the Respondent in the present case could be construed as

"down-blouse" filming, which would make the Respondent's conduct in this case illegal in New
Zealand. In several of the Respondent's recordings, the Respondent appeared to record the
student while she was seated and he was standing beside her. His camera recorded an angle
down her shirt which captured parts of her breasts and part of her brassiere which would not be
ordinarily visible to others unless they were peering down her shirt. 100
86.

The Respondent's conduct would also likely be illegal in Australia's New Capital

Territory. 101 In Stroop v Harris, a case which provides a detailed sununary of the "Intimate
Observations" provisions, the Court noted that in "up-skirting" and "down-blousing" cases, the
invasion of privacy is caused by the proximity of the offender and the use of angles which
overrides an individual's choice about which parts of her body to show to the world. 102
99

Leonard George Diffin v R, [2013] NZCA 460 at paras. 1-6, 12-13.
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101
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the complainant's privacy was not invaded because she was wearing pants; although the angle at
which the photographs of her were taken captured an arrangement of her body not otherwise
observable (looking up between her spread legs), the concealing effects of her clothing were not
impacted.
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87.

Based on the wording of the legislation, the Respondent's conduct appears to also be

illegal in Australia's New South Wales. In that state's Crimes Act, s. 911 sets out the offence of
"Filming a person's private parts":
A person who, for the purpose of obtaining, or enabling another person to obtain, sexual
arousal or sexual gratification, films another person's private parts, in circumstances in
which a reasonable person would reasonably expect the person's private parts could not
be filmed:
(a) without the consent of the person being filmed to being filmed for that purpose, and
(b) knowing that the person being filmed does not consent to being filmed for that
purpose,
Section 91I states that "private parts" includes the breasts of a female person, or transgender or
intersex person identifying as female.

There is no requirement that the breasts be bare or

covered only in underwear, or any limitation to certain parts of the breasts. 103
88.

In the present case, the Respondent filmed the students' breasts (their "private parts") for

the purpose of obtaining sexual gratification and in circumstances in which a reasonable person
would reasonably expect their breasts could not be recorded without their consent for the purpose
of the Respondent's sexual gratification. Such conduct appears to be contrary to s. 911 of the
Crimes Act.

G.

Conclusions

89.

The foregoing analysis supports the conclusion that the determination of whether a

reasonable expectation of privacy exists depends on the totality of circumstances and the
competing interests that are being balanced. This Court and others have recognized that one may
have a reasonable expectation of privacy even where there has been some disclosure of the
information over which a privacy interest is claimed. The purpose for which an individual
releases the information may have bearing on the determination of whether there remains a
reasonable expectation of privacy in the use or manipulation of that information.
90.

As the majority of the Court of Appeal noted, within the context of s. 162(1) of the

Criminal Code the state is concerned with protecting "a complainant's [sic] privacy interest in
103

Crimes Act 1900 No 40 (NSW), ss. 91I and L.
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not having their body viewed or video-recorded in a sexual context." 104 Where the offence of
voyeurism is accomplished by means of a recording, the capturing of images or audio pertaining
to the complainant can significantly change the content of what is otherwise observed and
processed by simple in-person observation. In this sense, the provision provides protection to the
complainant regarding the use of information which destructively impacts her dignity; that is,
information which, without the act of recording, would not be available to intensify the
objectification of the complainant.
91.

The understanding of the meaning of "circumstances that give rise to a reasonable

expectation of privacy" should revolve around the question of whether, in the totality of
circumstances, the complainant has a reasonable expectation that information which could be put
to use in a way that violates her sexual integrity would not be compiled. Do the circumstances
suppmi the conclusion that privacy interests will not be interfered with in this manner? In the
case at bar, the existence of the factors identified by Justice Huscroft in paragraph 131 supports
the conclusion that the students had a reasonable expectation that they were in circumstances
where their privacy interests related to their sexual integrity would be protected. Here the impact
ofthe recording on the students' dignity and sexual integrity was significant.
PART IV: SUBMISSIONS ON COSTS

92.

The appellant makes no submissions as to costs.
PARTV: ORDERSOUGHT

93.

The appellant respectfully requests that the appeal allowed and a conviction entered.

ALL OF WHICH is respectfully submitted by

~acl(d/fl---s ~
Christine Bartlett-Hughes
Of Counsel for the Appellant

Of Counsel for the Appellant

Dated: January 15, 2018
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Appendix "A"
Voyeurism and Invasion of Privacy Legislation in Australia, New Zealand, United
Kingdom (England) and Scotland
Country/
Re ion
Australia
(New South
Wales)

Act: Crimes Act 1900

Key Sections:
911;
91J;
91L;
91M;
91P

Citation: Crimes Act
1900 No 40 (NSW), s
911-J, 91L-M, 91P, as
amended by Crimes
Amendment (Sexual
Offences) Act 2008 No
105 (NSW), Schedule
1[31] and Crimes
Amendment (Intimate
Image) Act 2017 No 29
(NSW), Schedule 1
[1]-[2].

911 Definitions
(1) In this Division:
building includes a vehicle, vessel, tent or temporary structure.
private parts means:
(a) a person's genital area or anal area, whether bare or covered
by underwear, or
(b) the breasts of a female person, or trans gender or intersex
person identifying as female.
(2) For the purposes of this Division, a person is engaged in a
private act if:
(a) the person is in a state of undress, using the toilet, showering
or bathing, engaged in a sexual act of a kind not ordinarily done in
public, or engaged in any other like activity, and
(b) the circumstances are such that a reasonable person would
reasonably expect to be afforded privacy.
(3) For the purposes of this Division, a person films another
person, or another person's private parts, if the person causes one
or more images (whether still or moving) of the other person or the
other person's private parts to be recorded or transmitted for the
purpose of enabling the person or a third person to observe those
images (whether during the filming or later).

91J Voyeurism
(1) General offence
A person who, for the purpose of obtaining sexual arousal or
sexual gratification, observes a person who is engaged in a private
act:
(a) without the consent of the person being observed to being
observed for that
ose, and

-ii-

(b) knowing that the person being observed does not consent to
being observed for that purpose, is guilty of an offence.
Maximum penalty: 100 penalty units or imprisonment for 2 years,
or both.
(2) An offence against subsection (1) is a summary offence....

91L Filming a person's private parts
(1) General offence
A person who, for the purpose of obtaining, or enabling another
person to obtain, sexual arousal or sexual gratification, films
another person's private parts, in circumstances in which a
reasonable person would reasonably expect the person's private
parts could not be filmed:
(a) without the consent of the person being filmed to being filmed
for that purpose, and
(b) knowing that the person being filmed does not consent to
being filmed for that purpose,
is guilty of an offence ....

91M Installing device to facilitate observation or filming
(1) Offence
A person who, with the intention of enabling that person or any
other person to commit an offence against section 911, 91K or
91 L, installs any device, or constructs or adapts the fabric of any
building, for the purpose offacilitating the observation or filming
of another person, is guilty of an offence.
Maximum penalty: 100 penalty units or imprisonment for 2 years,
or both....

91P Record intimate image without consent
(1) A person who intentionally records an intimate image of
another person:
(a) without the consent of the person, and
(b) knowing the person did not consent to the recording or being
reckless as to whether the person consented to the recording,
is guilty of an offence. . ..

-iii-

Australia
(Australian
Capital
Territory)

Act: Crimes Act 1900

Key Sections:
61(B)

Citation: Crimes Act
1900 (ACT), s 61B, as
amended by Crimes
Legislation Amendment
Act 2015 (ACT), s 7.

61B Intimate observations or capturing visual data etc

(1) A person (the offender) connnits an offence if(a) the offender(i) observes another person with the aid of a device; or
(ii) captures visual data of another person; and
(b) a reasonable person would, in all the circumstances, consider
the observing or capturing of visual data to be(i) an invasion of privacy; and
(ii) indecent.
Maximum penalty: 200 penalty units, imprisonment for 2 years or
both.

(2) Strict liability applies to subsection (l)(b)(i).
(3) Absolute liability applies to subsection (l)(b)(ii).
(4) It is a defence to a prosecution for an offence against
subsection (1) if the defendant proves that the defendant(a) believed on reasonable grounds that the other person
consented to the defendant observing or capturing visual data of
the other person; or
(b) did not know, and could not reasonably be expected to have
known, that the observing or capturing of visual data of the other
person was without consent.
Note The defendant has a legal burden in relation to the matters
mentioned ins (4) (see Criminal Code, s 59).
(5) A person (the offender) connnits an offence if(a) the offender observes with the aid of a device or captures
visual data of(i) another person's genital or anal region; or
(ii) for a female or a transgender or intersex person who
identifies as a female - the breasts; and
Example
using a mobile phone to take photos of a woman's underwear
under her skirt or down the front of her blouse
Note An example is part of the Act, is not exhaustive and may

-iv-

extend, but does not limit, the meaning of the provision in which it
appears (see Legislation Act, s 126 and s 132).
(b) a reasonable person would, in all the circumstances, consider
the observing or capturing of visual data to be an invasion of
privacy.
Maximum penalty: 200 penalty units, imprisonment for 2 years or
both.
(6) Strict liability applies to subsection (5) (b).
(7) It is a defence to a prosecution for an offence against
subsection (5) if the defendant proves that the defendant(a) believed on reasonable grounds that the other person
consented to the defendant observing or capturing visual data of
the other person's genital or anal region or breasts; or
(b) did not know, and could not reasonably be expected to have
known, that the observing or capturing of visual data of the other
person's genital or anal region or breasts was without consent.
Note The defendant has a legal burden in relation to the matters
mentioned in s (7) (see Criminal Code, s 59) ....

(1 0) In this section:
breasts, of a female or a transgender or intersex person who
identifies as a female, means the person's breasts whether covered
by underwear or bare.
capture visual data - a person captures visual data of another
person ifthe person captures moving or still images of the other
person by a camera or any other means in such a way that(a) a recording is made of the images; or
(b) the images are capable of being transmitted in real time with
or without retention or storage in a physical or electronic form; or
(c) the images are otherwise capable of being distributed.
device does not include spectacles, contact lenses or a similar

-v-

device when used by someone with impaired sight to overcome
the impairment.
genital or anal region, of a person, means the person's genital or
anal region whether covered by underwear or bare ....

New
Zealand

Act: Crimes Act 1961

216G Intimate visual recording defined

Key Sections:
2160;
216H;
216I

"(1) In sections 216H to 216N, intimate visual recording means a
visual recording (for example, a photograph, videotape, or digital
image) that is made in any medium using any device without the
knowledge or consent of the person who is the subject of the
recording, and the recording is of.-

Citation: Crimes Act
1961 (NZ), 1961/43, s
2160-I, as amended by
Crimes (Intimate Covert
Filming) Amendment Act
2006 (NZ), 2006/ 75, s 4.

"(a) a person who is in a place which, in the circumstances, would
reasonably be expected to provide privacy, and that person is"(i) naked or has his or her genitals, pubic area, buttocks, or
female breasts exposed, partially exposed, or clad solely in
undergarments; or
"(ii) engaged in an intimate sexual activity; or
"(iii) engaged in showering, toileting, or other personal bodily
activity that involves dressing or undressing; or
"(b) a person's naked or undergarment-clad genitals, pubic area,
buttocks, or female breasts which is made"(i) from beneath or under a person's clothing; or
"(ii) through a person's outer clothing in circumstances where it is
unreasonable to do so.
"(2) In section 216H, intimate visual recording includes an
intimate visual recording that is made and transmitted in real time
without retention or storage in"(a) a physical form; or
"(b) an electronic form from which the recording is capable of
being reproduced with or without the aid of any device or thing.

216H Prohibition on making intimate visual recording
Everyone is liable to imprisonment for a term not exceeding 3
years who intentionally or recklessly makes an intimate visual
recording of another person.

-vi-

"2161 Prohibition on possessing intimate visual recording in
certain circumstances
"(1) Everyone is liable to imprisonment for a term not exceeding 3
years who has in his or her possession an intimate visual
recording"(a) for the purpose of publishing, exporting or selling the intimate
visual recording; and
"(b) knowing it to be an intimate visual recording, or being
reckless as to whether it is an intimate visual recording ....

Scotland

Act: Sexual Offences
(Scotland) Act 2009

Key Sections
9·,
10;
36

Citation: Sexual
Offences (Scotland) Act
2009, ASP 2009, c 9, s 9,
10, 36, as amended by
Criminal Justice and
Licensing (Scotland) Act
2010, ASP 2010, c 13, s
43.

9Voyeurism
(l)A person ("A") commits an offence, to be known as the offence
of voyeurism, if A does any of the things mentioned in subsections
(2) to (5).

(2)The first thing is that A(a)without another person ("B") consenting, and
(b)without any reasonable belief that B consents, for a purpose
mentioned in subsection (6) observes B doing a private act.

(3)The second thing is that A(a)without another person ("B") consenting, and
(b)without any reasonable belief that B consents, operates
equipment with the intention of enabling A or another person
("C"), for a purpose mentioned in subsection (7), to observe B
doing a private act.
(4)The third thing is that A(a)without another person ("B") consenting, and
(b)without any reasonable belief that B consents, records B doing
a private act with the intention that A or another person ("C"), for
a purpose mentioned in subsection (7), will look at an image of B
doing the act.

(4A)The fourth thing is that A(a)without another person ("B") consenting, and
(b)without any reasonable belief that B consents,

operates equipment beneath B's clothing with the intention of
enabling A or another person ("C"), for a purpose mentioned in
subsection (7), to observe B's genitals or buttocks (whether
exposed or covered with underwear) or the underwear covering
B's genitals or buttocks, in circumstances where the genitals,
buttocks or underwear would not otherwise be visible.

(4B)The fifth thing is that A(a)without another person ("B") consenting, and
(b )without any reasonable belief that B consents,
records an image beneath B's clothing ofB's genitals or buttocks
(whether exposed or covered with underwear) or the underwear
covering B's genitals or buttocks, in circumstances where the
genitals, buttocks or underwear would not otherwise be visible,
with the intention that A or another person ("C"), for a purpose
mentioned in subsection (7), will look at the image.]

(S)The [sixth] thing is that A(a)installs equipment, or
(b )constructs or adapts a structure or part of a structure, with the
intention of enabling A or another person to do an act referred to
in subsection (2), (3), (4), (4A) or (4B).]

(6)The purposes referred to in subsection (2) are(a)obtaining sexual gratification,
(b)humiliating, distressing or alarming B.

(7)The purposes referred to in subsections (3) [, (4), (4A) and
(4B)] are(a)obtaining sexual gratification (whether for A or C),
(b)humiliating, distressing or alarming B.

10 Interpretation of section 9
(l)For the purposes of section 9, a person is doing a private act if
the person is in a place which in the circumstances would
reasonably be expected to provide privacy, and(a)the person's genitals, buttocks or breasts are exposed or covered

only with underwear,
(b )the person is using a lavatory, or
(c)the person is doing a sexual act that is not of a kind ordinarily
done in public....

UK
(England)

Act: Sexual Offences Act
UK (2003)

Key Sections:
67;
68

Citation: Sexual
Offences Act 2003 (UK),
c 42, 67, 68.

67 - Voyeurism
(1 )A person commits an offence if(a)for the purpose of obtaining sexual gratification, he observes
another person doing a private act, and
(b )he knows that the other person does not consent to being
observed for his sexual gratification.
(2)A person commits an offence if(a)he operates equipment with the intention of enabling another
person to observe, for the purpose of obtaining sexual
gratification, a third person (B) doing a private act, and
(b )he knows that B does not consent to his operating equipment
with that intention.
(3)A person commits an offence if(a)he records another person (B) doing a private act,
(b)he does so with the intention that he or a third person will, for
the purpose of obtaining sexual gratification, look at an image ofB
doing the act, and
(c )he knows that B does not consent to his recording the act with
that intention.
(4)A person commits an offence if he instals equipment, or
constructs or adapts a structure or part of a structure, with the
intention of enabling himself or another person to commit an
offence under subsection (1 ).
(5)A person guilty of an offence under this section is liable(a)on summary conviction, to imprisonment for a term not
exceeding 6 months or a fine not exceeding the statutory
maximum or both;
(b)on conviction on indictment, to imprisonment for a term not
exceeding 2 years

68 - Voyeurism: interpretation
(1 )For the purposes of section 67, a person is doing a private act if
the person is in a place which, in the circumstances, would
reasonably be expected to provide privacy, and-

---

-ix-

(a)the person's genitals, buttocks or breasts are exposed or covered
only with underwear,
(b)the person is using a lavatory, or
(c)the person is doing a sexual act that is not of a kind ordinarily
done in public.
(2)In section 67, "structure" includes a tent, vehicle or vessel or
other temporary or movable structure.

j

