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PART I: OVERVIEW

1. Leave to appeal is appropriate. The proposed appeal raises foundational legal issues

concerning the nature of a class proceeding, how class members may prove their claims, and

what claims certain class members have. Incorrectly relying on this Court's jurisprudence, lower

courts in the common law provinces have departed from the legislative intent underlying class

proceedings. Their decisions herald a new way for class members in all class proceedings to

prove their claims by proving wrongs done to "the class" as opposed to wrongs done to class

members.

2. The plaintiff here distracts from these issues by arguing that the decisions below turn on

their facts. This is incorrect. The decisions below turn on their interpretation of the phrase

"indirect purchaser level" in this Court's decision in Pro-Sys, one of its three decisions

concerning indirect purchasers. Lower courts in the common law provinces have held this phrase

to mean that class members may prove loss to "the class" of indirect purchasers as a group rather

than to class members. The plaintiff argues here that as a matter of legal interpretation, rather

than fact, this result extends to all categories of class members in this competition law class

proceeding (direct, indirect, and umbrella purchasers). If this approach extends to these other

categories of class members as the plaintiff alleges, it follows that it extends to class members in

other categories of class proceedings as well.

3. Such a change to how millions of putative Canadian class members prove their claims in

different categories of class proceedings should be expressly mandated and explained by this

Court. Lower courts, class members and defendants should not be left to infer from a single

phrase in a single case that the standard for class members to prove claims as part of a class

proceeding has changed throughout common law Canada.

4. Contrary to the plaintiffs submissions, this Court's decision in Infineon concerning

Quebec class members does not support the analysis of the common law courts. Rather, it

demonstrates a striking and unjustifiable difference between how class members in common law

provinces may prove their claims at trial as compared to how Quebec class members may do so.

This Court is the only court that can either harmonize the diverging standards or explain a

principled basis for the divergence.
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PART II: ARGUMENT

A. No Clear Direction from Trilogy to Change Class Proceedings

5. The issue to be resolved regarding Pro-Sys is not a controversy among the decisions of

lower courts. As the plaintiff notes, the various decisions in the common law provinces,

including the case under appeal, are all based on the decision of Perell J. in Shah, which certified

the plaintiffs case where the expert methodology proposed to demonstrate loss on average across

levels of the distribution chain rather than to each class member.I Rather, the controversy is

whether the changes inaugurated by Shah are consistent with this Court's jurisprudence and the

legislative intent underlying class proceedings legislation.

6. In his responding memorandum, the plaintiff asserts that Shah and its progeny mean class

members can prove loss — an element of each class member's cause of action — by proving loss to

each level of the distribution chain included in the class. Although Rothstein J. made a general

reference to the "indirect purchaser level" in Pro-Sys, there was no clear indication in the overall

context of that decision, or elsewhere in the 2013 indirect purchaser trilogy read as a whole, that

this Court was suggesting such a fundamental change to the nature of class proceedings.

7. Rather, the trilogy points to the opposite conclusion: this Court affirmed that class

proceedings cannot alter existing causes of action by enabling class members to prove their

claims based on a wrong to "the class" rather than wrongs done to class members. For example,

Rothstein J. in Pro-Sys cited the legislative purpose behind class proceedings and stated that one

of their objectives is "to allow individuals who have provable individual claims to band together

to make it more feasible to pursue their claims."2 Similarly, in Sun-Rype, Rothstein J. rejected the

minority opinion that proof of loss by "the class" suffices where harm is a component of the

cause of action.' For this reason and contrary to the plaintiffs submissions, the debate in Sun-

Rype between the majority and minority decisions bears directly on whether this Court in Pro-

Shah v. LG Chem, Ltd., 2015 ONSC 6148 (Sup Ct): AR Tab 41.

Pro-Sys Consultants Ltd. v. Microsoft Corp., 2013 SCC 57 at para. 133 (emphasis added): AR Tab 34.

Sun-Rype Products Ltd. v. Archer Daniels Midland Company, 2013 SCC 58 at para. 75: AR Tab 35.
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Sys intended to permit plaintiffs in class proceedings to prove claims differently than if they

proceeded individually.

8. Finally and contrary to the plaintiffs submissions, this Court's statements in Infineon also

support the traditional view that class proceedings legislation does not create new "group"

claims. In Infineon, this Court did not refer to loss to the "indirect purchaser level." Instead, it

more specifically stated that, "the representative of the class will need to be able to prove that

losses were passed on to the indirect purchasers in order to succeed at trial".4 (In the French

versions, Pro-Sys refers to "l'acheteur indirect situe en aval dans la chain de distribution"

whereas Infineon refers to the "acheteurs indirects.") The Court elaborated that proving loss to

the indirect purchasers means proving the loss for each class member at trial, not the group as a

whole: "The arduous task of actually proving this loss for each member of the group is one that

would be more appropriately undertaken at trial."5

9. The holding in Infineon should apply equally to this case, but was not even referred to by

the courts below. Since the purpose of an expert methodology at certification is to demonstrate

that the required standard of proof could be met at a common-issues trial,6 Infineon suggests that

a plausible methodology to show all indirect purchasers were harmed is required for certification

in a common law province. Alternatively, it must be possible to identify a sub-group — that is,

which class members were harmed.

10. This Court did not reconcile the use of different language in Pro-Sys and Infineon. It is of

national importance for this Court to address the emergence of different standards of proof to be

required at trial between Quebec and the common law provinces. According to the plaintiff, Pro-

Sys means that class members in common law provinces can prove their claims at trial by

proving harm to entire distribution levels or to groups of class members. In contrast, Infineon is

clear that Quebec class members will have to prove loss at trial for "each member of the group"

(i.e., each class member). There is no apparent principled basis for this difference.

Infineon Technologies AG v. Option consommateurs, 2013 SCC 59 at para. 137.

5 Ibid., note 4 at para. 135 (emphasis added).

6 Pro-Sys, supra note 2 at paras. 114-119: AR Tab 34.
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B. The Mistaken Premise Argument Related to the Tort Has Not Been Addressed

1 1. Contrary to the plaintiffs submissions, neither of this Court's decisions in Pro-Sys or

Bram decided the "complete code" issue raised by the proposed appeal. Pro-Sys deferred any

decision on the issue to Bram, but the precise issue of whether an unlawful means conspiracy

could be based on a breach of the Competition Act (rather than a breach of a statute generally)

was never addressed.7

12. Nor were the arguments raised here put before the Ontario Court of Appeal in Fanshawe,

as the plaintiff contends. There was no evidence in that case regarding the state of the common

law in 1975 when the predecessor to s. 36 of the Competition Act was enacted. The decision in

Fanshawe and the cases upon which it relied were all based on erroneous assumptions about the

existing common law at that time.

13. The plaintiff relies on these cases but says nothing about their underlying error. He cites

no case overruling the Ontario Court of Appeal's decision in Transport Oil, no case that

contradicts the analysis of the B.C. Supreme Court in Valley Salvage, and no case prior to 1975

that recognized a cause of action based on a breach of the Combines Investigation Act. The

plaintiff addresses the affidavit evidence of Lawson Hunter, a senior official involved in the

development and implemented of the amendments, describing the relevant history, and the

complex policy and political issues involved, only to say it supposedly "offers limited insight."8

To the contrary, that evidence goes directly to the issue raised on this appeal that has not been

addressed by lower courts, as well as to the national importance of this issue.

C. Plaintiffs Umbrella Purchaser Arguments without Basis

14. The plaintiff incorrectly argues that any appeal on the umbrella purchasers issue would

be narrow, premature, and is necessarily circumscribed by the facts.

15. First, the appeal would of course consider the language and context of the Competition

Ibid., at para. 83: AR Tab 34; A.I. Enterprises v. Bram, 2014 SCC 12 at para. 67: AR Tab 37.

8 Transport Oil Co. v. Imperial Oil Co., [1935] O.R. 215: AR Tab 14; Valley Salvage Ltd. v. Molson
Brewery British Columbia Ltd. (1975), 64 D.L.R. (3d) 734: AR Tab 18; Plaintiffs' Memorandum at para.
38.
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Act specifically. However, they provide an ideal testing ground. The cause of action in s. 36

applies to economic losses, and its plain language states a very broad scope of liability. As noted

in the defendants' main Memorandum, the Supreme Court of the United States addressed an

analogous issue for the similar civil cause of action under US antitrust laws in Assoc. General

Contractors. That decision (decided in the context of standing) was then extended to umbrella

purchasers, and the same principles have been applied to other statutory causes of action.9

16. Second, the plaintiff acknowledges that the umbrella purchaser issue is subject to

conflicting appellate decisions, but argues that it is "premature" for this Court to consider the

matter before the Ontario Court of Appeal hears the appeal in Shah. However, any decision in

that case is likely to be available before this Court must decide the proposed appeal.

17. Third, the plaintiff makes the same mistake about indeterminacy made by the courts

below. He states: "the applicants' concerns about stopping the 'cascade of liability' has no factual

grounding. As per Sun-Rype and Infineon, the defendants' liability is limited to the amount of the

overcharge to the class as a whole."1° However, s. 36 provides that "any person who has suffered

loss or damage as a result of... conduct that is contrary to any provision of Part VI" can

recover.11 The plaintiff here may have drawn a line at umbrella purchasers, but without some

limiting principle, recoverable economic losses would carry on thereafter.

D. Conclusion and Costs

18. The plaintiffs arguments do not diminish the public and national importance of the issues

raised by the proposed appeal. Leave should be granted.

19. The applicants stated in their original Memorandum that there was an agreement with

respect to costs. This was an error. There is no such agreement and the applicants seek their

costs.

9 See defendants' main Memorandum at para. 68-69; See e.g. Neyvas v. Morgan, 309 F.Supp 2d. 673 at
679 (E.D. Penn., 2004) (extending the reasoning to the Lanham Act), Reply Record Tab 2.

19 Plaintiffs' Memorandum at para. 63.

1 1 Competition Act, RSC 1985, c. C-34, s. 36(1): Part IV
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 6th day of December, 2017

.,

Emrys Davis
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and Panasonic Canada Inc.
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PART IV: STATUTORY PROVISIONS

Competition Act, R.S.C. 1985, c. C-34, ss. 36,
52.1(1)-(3) and (6), 53(1)-(3), 55(1)-(2.2)

Recovery of damages

36 (1) Any person who has suffered loss or
damage as a result of

(a) conduct that is contrary to any
provision of Part VI, or

(b) the failure of any person to comply
with an order of the Tribunal or another
court under this Act,

may, in any court of competent
jurisdiction, sue for and recover from the
person who engaged in the conduct or
failed to comply with the order an amount
equal to the loss or damage proved to have
been suffered by him, together with any
additional amount that the court may allow
not exceeding the full cost to him of any
investigation in connection with the matter
and of proceedings under this section.

Loi sur la concurrence, L.R.C. 1985, c. C-34,
ss. 36, 52.1(1)-(3) et (6), 53(1)-(3), 55(1)-(2.2)

Recouvrement de dommages-interets

36 (1) Toute personne qui a subi une perte
ou des dommages par suite :

a) soit d'un comportement allant a
l'encontre d'une disposition de la partie
VI;

b) soit du defaut d'une personne
d'obtemperer a une ordonnance rendue
par le Tribunal ou un autre tribunal en
vertu de la presente loi,

peut, devant tout tribunal competent,
reclamer et recouvrer de la personne qui a
eu un tel comportement ou n'a pas
obtempere a l'ordonnance une somme
egale au montant de la perte ou des
dommages qu'elle est reconnue avoir
subis, ainsi que toute somme
supplementaire que le tribunal peut fixer
et qui n'excede pas le coat total, pour elle,
de toute enquete relativement a l'affaire et
des procedures engagees en vertu du
present article.
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