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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The applicants have not raised an issue of public or national importance that would 

justify granting leave to appeal. Their arguments were rejected both by the certification judge 

and the unanimous British Columbia Court of Appeal. The issues raised in this leave application 

were decided at a preliminary and procedural stage of the case and have not been finally 

determined on a full factual record. In that sense, this application is premature. In any event, the 

leave issues have received recent and clear guidance from this Court and have been consistently 

approached and interpreted by appellate courts across the country.  

2. The decision to certify this case as a class proceeding is procedural and does not involve 

an assessment of the merits of the case. To the extent that the unanimous Court of Appeal made 

decisions about the causes of action, it merely decided that those causes of action did not contain 

a radical defect and should therefore proceed to trial. To the extent that the Court was dealing 

with the procedural class proceedings issues, it was following recent and consistent authority 

from this Court and numerous appellate courts. There is nothing to be gained by bringing these 

settled issues back to this Court for further consideration. 

3. At a more specific level, none of the applicants’ arguments justify leave. This Court’s 

trilogy of decisions in 2013, including Pro-Sys Consultants Ltd. v Microsoft Corporation
1
 have 

usefully framed class action practice and been consistently applied by this Court and lower 

courts. Those decisions do not need to be revisited. Rather than identifying a serious issue of 

public importance, the applicants focus on the granular and fact based issues about whether the 

respondent has established that causation or impact can be determined on a class-wide basis. 

There is no real controversy about the legal test to be applied. Rather, the issue turns on the 

nature and quality of case specific and complex expert evidence. In any event, the applicants’ 

interpretation of Pro-Sys is at odds with every other decision that has considered the issue. The 

consistency in the law indicates that this issue need not be revisited so soon after this Court’s 

clear direction in Pro-Sys.  

                                                 
1
 2013 SCC 57, [2013] 3 SCR 477 [“Pro-Sys”]. 
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4. Similarly, the applicants’ reliance on Sun-Rype Products Ltd v Archer Daniels Midland 

Company
2
 on this issue is misplaced. The issue in Sun-Rype was whether the identifiable class 

requirement was met, specifically whether any indirect purchaser could establish class 

membership.
3
 Sun-Rype held that where proof of loss is a “component of proving liability, the 

certification judge must be satisfied that there is some basis in fact that at least two persons can 

prove they incurred a loss.”
4
 This is a far cry from requiring a methodology that can determine 

every class member that was harmed. More importantly, this Court has clearly articulated how to 

approach the issues and further guidance is not required. 

5. Leave applications are about the importance of the issues and not their merits. That said, 

the applicants’ arguments on the merits of the appeal are deeply flawed. The applicants are 

alleged to have engaged in a single and overarching criminal price-fixing conspiracy in relation 

to an important piece of technology that is put into other products. The evidence, including 

complex expert evidence, establishes that the fact, size, and impact of the conspiracy can be 

determined on the basis of common and class-wide evidence and analysis. The certification of 

such a case should not be controversial. On the contrary, the applicants’ position – if accepted – 

would render virtually all indirect purchaser class actions uncertifiable. Defendants would only 

have to point to the potential that a single class member did not suffer harm in order to defeat 

certification and escape liability. This would undercut the core access to justice and behaviour 

modification goals of class proceedings. This cannot have been the intention of this Court in Pro-

Sys and Sun-Rype. 

6. Next, the applicants seek leave on the question of whether s. 36 of the Competition Act
5
 is 

the exclusive civil remedy for breaches under the Act. Again, the applicants have overstated the 

issue. The Court of Appeal merely decided that it was not “plain and obvious” that the 

respondents’ tort claims would fail. The issue remains live in the case and will be determined on 

the merits at trial. In any event, the applicants’ approach is plainly wrong at law. The Court of 

Appeal’s reasoning on this issue is consistent with the relevant law from this Court and the 

decisions of appellate courts across the country. The applicants’ arguments about the purpose of 

                                                 
2
 2013 SCC 58, [2013] 3 SCR 545 [“Sun-Rype”]. 

3
 Ibid, at para 3. 

4
 Ibid, at para 76 [emphasis added].  

5
 RSC 1985, c C-34. 
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Parliament’s amendments over thirty years ago to the predecessor of the Competition Act are 

misplaced. Such arguments are ill suited to the underlying certification application, where 

plaintiffs only need to establish that their claims are not bound to fail. This preliminary decision 

raises no issues of public importance for the Court to consider. 

7. The applicants’ argument about whether indeterminate liability should apply to statutory 

causes of action involving pure economic loss vastly overstates the issue that would be raised if 

leave was granted. Instead, the question would be whether it is plain and obvious that umbrella 

purchasers (persons who purchased products manufactured or supplied by a non-defendant at 

inflated prices) are unable to recover for losses caused by intentional violations of s. 45 of the 

Competition Act. This is a question of statutory interpretation particular to s. 36 of the 

Competition Act. It requires a factual record and does not raise the broader issues the applicants 

assert. In any event, the respondent alleges intentional torts which would include umbrella 

purchasers. Thus, granting leave and deciding this issue would not actually limit the class or the 

factual issues at trial. 

8. Furthermore, it would be premature for this Court to consider whether claims by umbrella 

purchasers are bound to fail. The case law in the lower courts on umbrella purchasers is just 

beginning to develop. 

9. Lastly, the Court below assumed that indeterminate liability was not necessarily limited 

to the negligence context, without making an actual determination of this issue. The Court found 

that the spectre of indeterminacy did not arise on the facts and was careful to limit its findings to 

the circumstances of the case. In these circumstances, it cannot be said that the proposed appeal 

raises issues beyond the interests of the immediate parties to the litigation. This issue adds no 

weight to the application for leave to appeal. 

10. Despite the preliminary and procedural nature of the issues decided, this action was 

commenced more than seven years ago. Indeed, the certification hearing was adjourned to wait 

for the trilogy of Supreme Court of Canada competition law class action decisions in 2013. This 

application perpetuates the procedural delay. It is time for this case to move forward for 

determination on its merits.  

5
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B. Background 

11. The respondent/plaintiff, seeks to bring a class action on behalf of all British Columbia 

residents who purchased optical disk drives (“ODDs”) or certain products containing ODDs 

between January 1, 2004 and January 1, 2010. The class includes persons who purchased ODD 

directly or indirectly from the defendants, and umbrella purchasers.  

12. The allegations advanced are serious. The respondent alleges that the applicants 

participated in a global, criminal price-fixing cartel, leading to increased prices and downstream 

effects through each level of the distribution chain, including the consumer level.
6
 The 

respondent advances claims under s. 36 of the Competition Act, as well as claims for civil 

conspiracy, unjust enrichment and waiver of tort.
7
 

13. The action was commenced in September 2010. The Pioneer defendants were added in 

2013. The Pioneer defendants have also applied for leave on several discrete issues that do not 

affect the other applicants. The respondent has responded to the Pioneer arguments in a separate 

memorandum of argument. 

C. The Decisions Below 

14. The courts below unanimously agreed that the action should be certified as a class 

proceeding. 

15. The certification judge, Masuhara J., rejected each of the three issues the applicants 

attempt to raise here. He found that an expert methodology capable of establishing that every 

class member experienced harm was not a requirement for certification. In his view, the 

applicants’ argument on this point misread this Court’s jurisprudence.
8
 As well, he found it was 

not “plain and obvious” that s. 36 of the Competition Act prohibited the respondent from seeking 

remedies under civil causes of action that rely on a breach of the Act, such as the tort of unlawful 

means conspiracy.
9
 Finally, he rejected the applicants’ argument that it was plain and obvious 

                                                 
6
 Godfrey v Sony Corporation, 2016 BCSC 844 at para 2 (“Godfrey BCSC”). 

7
 Plaintiff’s Third Amended Notice of Civil Claim, Application Record, Tab 11. 

8
 Ibid at paras 167-168. 

9
 Ibid at para 89. 

6
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that umbrella purchasers have no remedy under s. 36 of the Competition Act.
10

  

16. The Court of Appeal unanimously dismissed the applicants’ appeal.
11

 Writing for the 

panel, Savage J.A. dismissed each of the arguments the applicants attempt to raise to this Court. 

The Court reasoned that the respondent’s methodology for showing class-wide damages did not 

need to be capable of establishing harm to each and every indirect purchaser to meet the 

commonality of harm requirement for certification.
12

 As well, the Court agreed that it was not 

plain and obvious that s. 36 of the Competition Act prohibited the respondent from advancing 

claims that rely on a breach of s. 45 of the Competition Act to furnish the “unlawfulness” element 

of various common law causes of action.
13

 Finally, the Court rejected the applicants’ argument 

that the spectre of indeterminacy prevented certification of the umbrella purchaser claims.
14

  

PART II - STATEMENT OF ISSUES 

17. The question to be determined is whether this application raises matters of such public 

importance that this Court should grant leave to appeal.
15

 If this Court grants leave to appeal, the 

issues on appeal would be:  

(a) Did the chambers judge make a palpable and overriding error in finding that the 

evidence, including the expert methodology, established that proving loss was a 

common issue? 

(b) Is it plain and obvious that s. 36 of the Competition Act prohibits plaintiffs from 

advancing tort claims that rely, in part, on a breach of the Competition Act?  

(c) Is it plain and obvious that umbrella purchasers are unable to bring claims under 

s. 36 of the Competition Act?  

                                                 
10

 Ibid at para 71. 
11

 Godfrey v Sony Corporation, 2017 BCCA 302 (“Godfrey BCCA”). 
12

 Ibid, at para 163. 
13

 Ibid, at para 186. 
14

 Ibid, at para 247. 
15

 Supreme Court Act, RSC 1985, c S-26, s 40(1).  

7
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PART III - ARGUMENT 

A. The expert methodology does not raise an issue of national importance 

(i) The applicants’ reliance on Sun-Rype is misplaced 

18. The first issue raised by applicants relates to the proper interpretation of Pro-Sys. Pro-Sys 

was decided only four years ago. One of the issues before the Court was the evidence required to 

certify a price-fixing conspiracy case that includes indirect purchasers. 

19. Importantly, this is a fact based exercise. The chambers judge waited for this court’s 2013 

trilogy as well as the British Columbia Court of Appeal’s decision in Watson. Those cases 

defined the legal tests that he applied. He then engaged in a detailed and careful analysis of the 

evidence to determine that the respondent met the legal test. The legal issue purportedly 

identified by the defendants cannot be easily extricated from this case specific factual inquiry. 

The factual and case specific nature of this issue militates against granting leave. 

20. In any event, contrary to the applicants’ assertion, Pro-Sys has not created confusion. 

Rather, courts have consistently applied Pro-Sys’ clear direction that the plaintiff at certification 

must demonstrate that there is an expert methodology capable of establishing whether harm has 

been passed on to the indirect purchaser level. Writing for a unanimous Court in Pro-Sys, 

Rothstein J. reasoned:  

The role of the expert methodology is to establish that the overcharge was passed 

on to the indirect purchasers, making the issue common to the class as a whole 

(see Chadha, at para. 31).  The requirement at the certification stage is not that the 

methodology quantify the damages in question; rather, the critical element that the 

methodology must establish is the ability to prove “common impact”, as described 

in the U.S. antitrust case of In Re: Linerboard Antitrust Litigation, 305 F.3d 145 

(3rd Cir. 2002). That is, plaintiffs must demonstrate that “sufficient proof [is] 

available, for use at trial, to prove antitrust impact common to all the members of 

the class” (ibid., at p. 155). It is not necessary at the certification stage that the 

methodology establish the actual loss to the class, as long as the plaintiff has 

demonstrated that there is a methodology capable of doing so. In indirect 

purchaser actions, this means that the methodology must be able to establish that 

the overcharges have been passed on to the indirect-purchaser level in the 

distribution chain.
16

 

                                                 
16

 Pro-Sys, supra note 1 at para 115 [emphasis added].  

8
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Despite this clear direction, the applicants assert that, in order to meet the commonality 

requirement, a plaintiff must present evidence that every indirect purchaser suffered harm.  

21. In support of their position, the applicants rely on Sun-Rype, a companion case to Pro-

Sys. In particular, they argue that the disagreement between Rothstein J.’s majority reasons and 

Karakatsanis J.’s dissenting reasons in Sun-Rype supports their position.  

22. Sun-Rype does not assist the applicants, as it provides no insight into the commonality 

requirement. The disagreement between the majority and dissenting justices in Sun-Rype 

concerned an entirely different issue: whether the identifiable class requirement of s. 4(1)(b) of 

the Class Proceedings Act
17

 was met. In that case, the labelling on the relevant products did not 

disclose whether they contained the price-fixed product or another sweetener that was not subject 

to price-fixing. Thus, indirect purchasers were unable to prove that they purchased a product 

containing the price-fixed product and were therefore members of the class. In contrast, this case 

does not raise a debate about whether the identifiable class requirement is met. Thus, the 

applicants’ reliance on Sun-Rype is misplaced. 

23. Sun-Rype actually supports the respondent’s position. This Court held that where proof of 

loss is a “component of proving liability, the certification judge must be satisfied that there is 

some basis in fact that at least two persons can prove they incurred a loss.”
18

 This is inconsistent 

with the applicants’ position that plaintiffs must provide a methodology that can determine every 

class member that was harmed.  

24. Rothstein J.’s comments in Pro-Sys about the plaintiff’s proposed expert methodology 

addressed the commonality requirement at certification, not the identifiable class requirement.
19

 

The issue the applicants seek to raise on this proposed appeal about the respondent’s expert 

methodology similarly relates to the commonality requirement.  

25. In Sun-Rype, Rothstein J. addressed the commonality requirement only briefly. In his 

view, it was clear that the certification judge had not erred by finding that the commonality 

                                                 
17

 RSBC 1996, c 50. 
18

 Sun-Rype, supra note 2 at para 76 [emphasis added]. 
19

 Pro-Sys, supra note 1 at para 114. 

9
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requirement was met.
20

 In dissent, Karakatsanis J. did not take issue with this finding. Sun-Rype 

does not support the applicants’ interpretation of Pro-Sys. 

(ii) Pro-Sys has been interpreted consistently by Canadian courts 

26. Contrary to the applicants’ submission, the courts below did not instigate a radical 

“change” to the law.
21

 Rather, Canadian courts have consistently interpreted paragraph 115 in 

Pro-Sys to mean that the plaintiff’s expert methodology must be capable of establishing that the 

loss to direct purchasers was passed on to the indirect purchaser level of the distribution chain, 

and that it is not necessary for the methodology to establish that every single class member 

suffered loss. 

27. Defendants have disputed this interpretation of Pro-Sys on a number of occasions. Each 

time, their arguments have been rejected: 

(a) Fanshawe v Hitachi:
22

 The Ontario Divisional Court refused to grant the 

defendants leave to appeal this question. Leitch J. rejected the defendants’ argument that 

the plaintiffs’ proposed expert methodology had to be capable of establishing that all 

class members were harmed or which class members suffered harm. In her view, Sun-

Rype did not mandate such an approach.
23

 It was enough that the proposed methodology 

was capable of establishing an average estimated impact on class members.
24

 

(b) Shah v LG Chem Ltd.:
25

 Perrell J. of the Ontario Superior Court rejected the 

defendants’ argument that the plaintiffs’ proposed methodology at the certification 

proceedings must be capable of proving that loss was suffered by each and every class 

member. He held that the methodology must provide a way to measure whether some of 

                                                 
20

 Sun-Rype, supra note 2 at para 51. 
21

 Applicants’ Memorandum of Argument, at para 26.  
22

 2017 ONSC 2791 [“Hitachi”] at paras 52-57. 
23

 Ibid at para 56. 
24

 Ibid at paras 54, 56. 
25

 2015 ONSC 6148 [“Shah SCJ”], leave to appeal to Div Ct granted on other grounds, 2016 

ONSC 4670 [“Shah Div Ct Leave”] rev’d on other grounds 2017 ONSC 2586 [“Shah Div Ct”], 

leave to appeal on other grounds to the CA granted (plaintiffs) M47866 (3 Nov 2017) [“Shah 

Endorsement 1”], leave to appeal on other grounds denied (defendants), M47863 (3 Nov 2017) 

[“Shah Endorsement 2”].  

10
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the loss was passed on to indirect purchasers.
26

 The Ontario Divisional Court denied 

leave to appeal on this issue.
27

 

(c) Crosslink v BASF Canada: Rady J. reasoned that it was not necessary for the 

plaintiff’s proposed methodology to be capable of showing harm to each and every class 

member. Rather, “[i]t is sufficient if harm can be shown to some of the class members.”
28 

 

(d) Airia Brands v Air Canada:
29

 Leitch J. accepted the plaintiffs’ argument that the 

proposed expert methodology did not need to be capable of establishing harm to every 

class member.
30

 The Divisional Court denied the defendants leave to appeal this issue, 

reasoning that “[e]very price-fixing conspiracy case decided in Ontario since Microsoft 

(including J. Leitch’s decision) has interpreted the SCC requirements in the same 

manner.”
31

 

28. As the cases listed above demonstrate, lower courts have consistently interpreted Pro-Sys 

to mean that the plaintiff’s proposed methodology must be capable of establishing loss to each 

level of the distribution chain included in the class, but that it does not have to be able to prove 

that each and every individual class member suffered loss. This is not surprising, considering the 

clear direction in Pro-Sys.
32

  

29. There is no appellate controversy and the applicants are not able to point to any lower 

court decisions where their interpretation of Pro-Sys was accepted. Clearly, this is not an issue 

that has created uncertainty among lower courts, nor is it one that merits this Court’s attention.  

(iii) The Court of Appeal’s reasoning is consistent with Quebec civil law, the law in 

the United States and other appellate authorities 

                                                 
26

 Ibid at paras 62-63.  
27

 Shah Div Ct Leave, supra note 25 at paras 45, 47. 
28

 2014 ONSC 1682 at para 66, leave to appeal to Div Ct refused, 2014 ONSC 4529. 
29

 2015 ONSC 5352. 
30

 Ibid at para 131. 
31

 Airia Brands Inc v Air Canada, 2016 ONSC 4929 at para 18, Response Book, Tab 2. 
32

 Pro-Sys, supra note 1 at para 115. 

11



10 

{11002-003/00620920.7}{11002-003/00620920.7} 

30. At the same time this Court considered Sun-Rype and Pro-Sys, the Court considered 

similar issues in Quebec’s class action regime in Option consommateurs v Infineon Technologies 

AG.
33

  

31. In Infineon, LeBel and Wagner JJ. held that, in Quebec, proof of individual loss for every 

class member is unnecessary at the authorization (certification) stage: 

In the instant case, which is at the authorization stage, the respondent is merely 

required to establish an arguable case of an injury suffered. It is therefore not 

necessary at this preliminary stage to prove that each member of the group 

suffered a loss. As we indicated above, the demonstration of an aggregate loss 

may be enough at the authorization stage.
34

 

32. This is the same conclusion reached by Rothstein J. in Pro-Sys. Indeed, LeBel and 

Wagner JJ. stated that certification in common law provinces requires evidence of aggregate – 

not individual – loss to various levels of the distribution chain: 

As evidenced by this Court's decision in Hollick v. Metropolitan Toronto 

(Municipality), 2001 SCC 68, [2001] 3 S.C.R. 158 (S.C.C.), indirect purchasers in 

other Canadian jurisdictions would, to obtain certification of a class proceeding, 

have to show that their claim has a sufficient basis in fact. An applicant in one of 

those jurisdictions would be required to produce expert testimony and advance a 

methodology capable of demonstrating an aggregate loss that would apply to both 

direct and indirect purchasers.
35

  

33. American courts have recognized that proof of individual loss to every class member 

would set too high a bar at the certification stage. In In re Air Cargo Shipping Services Antitrust 

Litigation, the District Court for the Eastern District of New York affirmed that there is no 

requirement at the certification stage for evidence that establishes that every single class member 

suffered damage.
36

 American authorities have routinely declined to adopt such a standard, 

reasoning that to demand this evidence at the certification stage would place an unrealistic 

burden on plaintiffs.
37

 

                                                 
33

 2013 SCC 59, [2013] 3 SCR 600 [“Infineon”]. 
34

 Ibid at para 130. 
35

 Ibid at para 128. 
36

 2014 WL 7882100 at 74 (EDNY) adopted by 2015 WL 5093503 at 1 (EDNY). 
37

 Ibid.  

12
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34. The Court of Appeal’s interpretation of Pro-Sys is further supported by appellate 

decisions interpreting the aggregate damages provisions. In Markson v MBNA Canada Bank, the 

Ontario Court of Appeal held that the aggregate damage provisions of the Ontario Class 

Proceedings Act, 1992
38

 allow for an aggregate award even where some class members have 

suffered no financial loss.
39

 The Court reasoned that ss. 24(2) and (3) permit the distribution of 

an aggregate award on an average or proportional basis if it would be impractical or inefficient to 

identify which class members are entitled to share in the award. While the effect of s. 24 might 

be to compensate some class members who did not suffer damage, that is “exactly the result 

contemplated by s. 24(2) and (3).”
40

  

35. This consistency in the law is further proof that the courts below have not imposed a 

fundamental change with the accompanying dire consequences that the applicants suggest.
41

 In 

an effort to elevate the importance of the issues, the applicants assert that the decision 

“effectively forces them to disprove harm flowed through the chains of commerce”,
42

 the 

methodology “need only be a plausible means of tracing the overcharge to one indirect 

purchaser”,
43

 and “class-wide liability could be imposed on defendants without virtually anyone 

demonstrating that he or she was harmed.”
44

 There is no reality to these doomsday assertions. 

The courts can be trusted to properly scrutinize the methodology and refuse liability where the 

evidence is incapable of showing widespread impact. In this case, the respondent’s expert 

provided a preliminary opinion that all or substantially all class members would have been 

impacted by the alleged misconduct.
45

  

36. This Court decided the trilogy of Pro-Sys, Sun-Rype and Infineon just four years ago. 

Since then, numerous defendants have attempted similar arguments to the ones raised here 

without success. Courts across the country have consistently interpreted the passage from Pro-

                                                 
38

 SO 1992, c 6. 
39

 2007 ONCA 334 at para 49, leave to appeal to SCC refused 2007 SCCA No 346. 
40

 Ibid; see also: Fulawka v Bank of Nova Scotia, 2012 ONCA 443 at paras 133-134, leave to 

appeal to SCC refused 2013 CarswellOnt 3152. 
41

 Applicants’ Memorandum of Argument, at para 26. 
42

 Ibid, at para 28. 
43

 Ibid, at para 31. 
44

 Ibid, at para 32.  
45

 Godfrey BCCA, supra note 11 at para 125. 

13
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Sys in the same manner as the courts below. The issue of whether the respondent established that 

impact can be determined on a class-wide basis is a factual inquiry that turned on case specific 

and complex expert evidence. In any event, the law on this issue is clear and there is no issue of 

public importance that merits this Court’s attention. 

B. Whether it is plain and obvious that s. 36 of the Competition Act prohibits a common 

law conspiracy claim that relies on a breach of the Act is not an issue of national 

importance  

37. The applicants seek leave on the question of whether s. 36(1) is “…the exclusive civil 

remedy for breaches of the Competition Act?”
46

 This question does not arise from the decisions 

of the courts below. The British Columbia Court of Appeal considered the preliminary issue of 

whether “it is plain and obvious that a breach of s. 45 of the Competition Act cannot furnish the 

“unlawfulness” element for various common law causes of action.”
47

 The issue remains to be 

determined at trial. When considering whether the pleadings disclose a cause of action under s. 

4(1)(a) of the Class Proceedings Act, the court’s role “is simply to determine the question of 

whether, assuming the facts pleaded in the plaintiff’s notice of civil claim are true, it is plain and 

obvious that the plaintiff’s action cannot succeed.”
 48

 At certification, the court does not decide 

whether a claim is “bound to succeed”.
49

 

38. In support of their assertion, the applicants point to the timing of the decision in Cement 

LaFarge Ltd. v B.C. Lightweight Aggregate,
50

 as well as affidavit evidence about the historical 

context surrounding amendments to the Combines Investigation Act, the predecessor of the 

Competition Act.
51

 Contrary to the applicants’ assertion, the additional evidence offers limited 

insight into this issue and certainly does not make it “plain and obvious” that a claim for 

unlawful means conspiracy cannot succeed where the unlawful means is an alleged breach of the 

Competition Act.   

                                                 
46

 Applicants’ Memorandum of Argument, at para 12. 
47

 Godfrey BCCA, supra note 11 at para 169. 
48

 Jiang v Peoples Trust Company, 2017 BCCA 119 at para 66, Bauman CJ. 
49

 Ibid. 
50

 [1983] 1 SCR 452. 
51

 Applicants’ Memorandum of Argument, at para 38. 

14
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(i) There is no appellate level controversy  

39. The decision of the British Columbia Court of Appeal in this case is consistent with the 

recent decisions of this Court in Pro-Sys and A.I. Enterprises Ltd. v Bram Enterprises,
52

 and 

appellate authorities across the country. 

40. In Pro-Sys, this Court certified claims based on both s. 36 of the Competition Act and 

unlawful means conspiracy. The defendant argued that the claim for unlawful means conspiracy 

should be struck on the basis that the “unlawful means” could not be established. In refusing to 

strike the claim, this Court held that: 

These alleged causes of action must be dealt with summarily as the proper 

approach to the unlawful means requirement to both torts is presently under 

reserve in this Court in Bram Enterprises v. A.I. Enterprises Ltd., 2012 NBCA 33, 

387 N.B.R. (2d) 215, leave to appeal granted, [2012] 3 S.C.R. Suffice it to say 

that at this point it is not plain and obvious that there is no cause of action in 

unlawful means conspiracy or in intentional interference with economic interests. 

I would therefore not strike these claims.
53

  

41. In Bram, this Court referenced its earlier decisions in Gagnon v Foundation Maritime 

Ltd.
54

 and Cement LaFarge, and was clear that a breach of statute can serve as the unlawful 

means element of the unlawful means conspiracy tort. The Court examined the unlawfulness 

element of the unlawful means tort (also known as the intentional interference with economic 

relations). In doing so, the Court explained that, while the unlawfulness element in the unlawful 

means conspiracy tort could be satisfied by breach of a statute, the unlawful means element in 

the unlawful means tort was narrower and a breach of statute would not satisfy the unlawful 

element of that tort.
 55

  

42. In recent years, this issue has been before appellate courts in both British Columbia and 

Ontario, and the law is uniform on this issue: a breach of the Competition Act can provide the 

unlawfulness element in a claim for unlawful means conspiracy.  

                                                 
52

 2014 SCC 12, [2014] 1 SCR 177 [“Bram”]. 
53

 Pro-Sys, supra note 1 at para 83. 
54

 [1961] SCR 435. 
55

 Bram, supra note 52 at paras 62-64 and 67. 
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43. In an earlier decision, Wakelam v Johnson & Johnson, the British Columbia Court of 

Appeal, in obiter dicta, seemed to indicate that a breach of the Competition Act could not support 

a tort claim.
56

 However, approximately 18 months after Wakelam was decided, the British 

Columbia Court of Appeal revisited the complete code issue in Watson v Bank of America 

Corp.
57

 There, the British Columbia Court of Appeal refused to strike the plaintiff’s claim for 

unlawful means conspiracy, holding that “the claim for unlawful means conspiracy based upon 

ss. 45 and 61 of the Act, and claims in restitution and waiver of tort in relation to that tort 

disclose a reasonable claim, that is, it is not plain and obvious that it cannot succeed”.
58

 The 

British Columbia Court of Appeal in Watson clarified that its decision in Wakelam did not deal 

with the tort of unlawful means conspiracy, but rather had been confined to purely restitutionary 

claims.
59

 No tort claims had been advanced in Wakelam. This is now a settled issue in British 

Columbia.  

44. This issue was revisited in Fanshawe College of Applied Arts and Technology v AU 

Optronics Corporation.
60

 There, the Ontario Court of Appeal concluded that “the weight of 

appellate authority in this country” was contrary to the defendants’ position, which was wrong in 

law.
61

 The arguments of the defendants in AU Optronics on this issue are virtually identical to 

the arguments of the applicants here. Notably, the timing issues raised by the applicants were 

directly before the Ontario Court of Appeal: 

I pause in my review of the case law to note that HannStar takes the position that 

Cement LaFarge is not controlling on the issue because at the time of the 

commencement of the claim in that case the predecessor to s. 36 had not yet been 

enacted. Things changed, it argues, when Parliament added a statutory cause of 

                                                 
56

 2014 BCCA 36 at para 90, Newbury JA [“Wakelam]. Justice Newbury  was also a member of 

the Court of Appeal panel in this case, where the Court unanimously reasoned that Watson 

clarified “that Wakelam did not have the effect of precluding common law tort claims based on a 

breach of the Competition Act, such as claims for unlawful means conspiracy” (Godfrey BCCA 

at para 180). 

57
 Watson v Bank of America Corp, 2015 BCCA 362 at para 61. 

58
 Ibid. 

59
 Ibid at para 51. 

60
 2016 ONCA 621 [“AU Optronics”]. 

61
 Ibid at para 83. 
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action. At that point, there was no need for resort to a common law claim because 

Parliament had enacted a complete code for civil claims.
62

 

45. Since AU Optronics, the Ontario Divisional Court reached the same conclusion in Shah.
63

 

There, the Divisional Court reasoned that there was no change in circumstances justifying a 

departure from the Ontario Court of Appeal’s decision in AU Optronics. The Ontario Court of 

Appeal denied the defendants’ motion for leave to appeal.
64

 Recently, the Divisional Court also 

denied the defendants leave to appeal on this issue in Hitachi.
65

 The Court noted that the earlier 

AU Optronics and Shah decisions confirmed that the Competition Act is not a complete code.
66

 

46. The decision below is also consistent with the Ontario Court of Appeal’s decision in 

Apotex Inc. v Hoffmann-LaRoche Ltd.,
67

 and the Manitoba Court of Appeal’s decision in 

Westfair Foods Ltd v Lippens Inc.
68

 In Westfair, the plaintiff sought to advance claims for 

intentional interference with economic interests, tortious conspiracy (now known as unlawful 

means conspiracy) and a claim under the civil remedy provisions of the Competition Act. The 

Manitoba Court of Appeal held that a breach of the Competition Act can serve as the alleged 

unlawful means element of tortious conspiracy. The Manitoba Court of Appeal further held that 

the remedy offered under the Competition Act is merely supplementary to existing rights of 

action under the common law.
69

 In short, the Competition Act is not a “complete code”. In 

Apotex, the Ontario Court of Appeal relied on Westfair in concluding that a breach of the 

Competition Act could supply the unlawful element of the unlawful means conspiracy tort.
70

  

47. The British Columbia Court of Appeal did not err in finding that it was not “plain and 

obvious” that the claim for unlawful means conspiracy was bound to fail. The appellate law on 

                                                 
62

 Ibid at para 74. 
63

 Shah Div Ct, supra note 25. 
64

 Shah Endorsement 1, supra note 25.  
65

 Hitachi, supra note 22.  
66

 Ibid at para 38. 
67

 Apotex Inc. v Hoffmann-LaRoche Ltd, 139 OAC 63, 2000 CarswellOnt 4773 at para 21 (WL 

Can). 
68

 Westfair Foods Ltd v Lippens Inc, 61 Man R. (2d) 282, 1989 CarswellMan 203 at para 36 (WL 

Can) (CA). 
69

 Ibid at paras 5-9, 36. 
70

 Apotex, supra note at para 67. 

17



16 

{11002-003/00620920.7}{11002-003/00620920.7} 

this question is settled and this preliminary decision does not give rise to any matters of public or 

national importance. 

C. Whether it is plain and obvious that umbrella purchasers can never bring claims 

pursuant to s. 36 of the Competition Act is not an issue of national importance  

(i) The issue on appeal would be narrow 

48. The applicants contend that this case provides an appropriate context for this Court to 

consider the limits of statutory liability for pure economic loss.
71

 This submission overstates the 

issue that would be raised on the proposed appeal and ignores several important points. 

49. First, the Court of Appeal did not actually make a determination on this issue. The Court 

of Appeal assumed that the concern of indeterminate liability was not necessarily limited to the 

negligence context.
72

 The Court held that concerns of indeterminate liability did not arise on the 

particular facts of the case.
73

 This is a fact specific issue that does not transcend the immediate 

parties to the case. Moreover, even if leave was granted and the Court decided the issue, the 

decision would do little to narrow the issues and class at trial, since the respondent also alleges 

intentional tort claims that include umbrella purchasers. 

50. Second, questions about whether concerns about indeterminate liability can limit who can 

recover under a statutory liability scheme is a question of statutory interpretation. The question 

that would be determined on this proposed appeal is much narrower than what the applicants 

assert. The question would be limited to whether it is plain and obvious that umbrella purchasers 

cannot assert a claim based on s. 36 of the Competition Act. This is a question of legislative 

intent particular to s. 36 of the Competition Act.  

51. Statutory interpretation is a search for the legislative intent underpinning the particular 

provision
74

 – not an opportunity for courts to set out principles of general application. While the 

applicants argue that the case would allow this Court to consider “the issue of limits on statutory 

liability for pure economic loss”, in reality, the Court would be tasked with considering one 

                                                 
71

 Applicants’ Memorandum of Argument, at para 70. 
72

 Godfrey BCCA, supra note 11 at para 227. 
73

 Ibid, supra note 11 at paras 228, 241. 
74

 Nanaimo (City) v Rascal Trucking Ltd., 2000 SCC 13, [2000] 1 SCR 342 at para 20; Rizzo & 

Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27 at paras 21-23. 
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provision of the Competition Act – not broad principles that would apply outside this limited 

context. 

52. Third, the applicants’ reliance on R v Imperial Tobacco
75

 is wholly misplaced. In 

Imperial Tobacco, this Court reasoned that concerns over indeterminate liability warranted 

negating a prima facie duty of care at the second stage of the Anns/Cooper test for novel claims 

in negligence.
76

 Under the Anns/Cooper test, if the relationship between the parties discloses a 

proximate relationship at the first stage, courts must ask at the second stage whether any policy 

reasons justify negating the duty of care.
77

 

53. Parliament has already balanced policy considerations in enacting a particular statutory 

provision. Unlike a negligence action, the Court’s role in interpreting a statutory cause of action 

is limited to discerning Parliamentary intent, not weighing competing policy considerations such 

as a concern of indeterminacy against the wording of any particular statutory provision – which 

the applicants seem to be asking this Court to do. 

54. Further, the applicants’ reliance on Imperial Tobacco does not recognize that Canadian 

courts have distinguished between negligent and fraudulent misrepresentation, holding that 

concerns of indeterminate liability have no application in the context of fraudulent 

misrepresentation.
78

  

                                                 
75

 2011 SCC 42, [2011] 3 SCR 45 [“Imperial Tobacco”]. 
76

 Ibid at para 60. 
77

 Imperial Tobacco, supra note 75 at para 39; see also Anns v Merton London Borough Council, 

[1978] AC 728, as adapted into Canadian law in Cooper v Hobart, 2001 SCC 79, [2001] 3 SCR 

537. 
78

 For example, in CC&L Dedicated Enterprise Fund (Trustee of) v Fisherman, 18 BLR (3d) 

260, 2001 CarswellOnt 4206 (SCJ) (WL Can) at paras 70, the Ontario Superior Court of Justice 

reasoned that: “[w]hile this is not a claim of fraud, it is an allegation that the defendants 

Representation was tantamount to a fraudulent misrepresentation. […] The concern as to 

indeterminate liability expressed in Hercules has no application to a claim of fraudulent 

misrepresentation” [citations excluded]. Similarly, in Silver v Imax Corp., 86 CPC (6th) 273, 

2009 CarswellOnt 7873 at para 79 (WL Can), leave to appeal to the Div Ct refused, the Ontario 

Superior Court of Justice found that: “[t]he concern as to indeterminate liability expressed in 

19
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(ii) The issue is premature 

55. The narrow question of statutory interpretation that would be raised if this Court granted 

leave to appeal is not a question of public importance. It would be premature for this Court to 

consider whether it is plain and obvious that umbrella purchasers may never bring a claim under 

s. 36 of the Competition Act, given that the law on this issue is only beginning to develop in the 

lower courts. It is too early to say whether any appellate court controversy on this issue will 

develop. 

56. With the British Columbia Court of Appeal’s decision in this case, the law on this 

question is consistent in both British Columbia and Quebec. In the recent decision of Panasonic 

Corporation v Option consommateurs,
79

 the Quebec Court of Appeal denied the defendants 

permission to appeal the Superior Court’s authorization of a class action. The Court was not 

convinced by the defendants’ argument that the issue of umbrella purchasers was a new legal 

issue that warranted the granting of leave.
80

 In the Quebec Court of Appeal’s view, the fact that 

the legal issue was new was all the more reason why it should first be decided on its merits with 

the benefit of a full record, before being considered by the Court of Appeal.
81

  

57. The applicants rely on the Ontario Divisional Court’s decision in Shah,
82

 to argue that the 

ability of umbrella purchasers to bring a cause of action under s. 36 of the Competition Act is a 

matter of appellate controversy. While the certification judge, Perrell J., held that umbrella 

purchaser claims were impermissible for several reasons, the Divisional Court only agreed with 

one of these reasons, that the spectre of indeterminate liability excluded umbrella purchasers. 

The Ontario Court of Appeal recently granted leave to appeal the Divisional Court’s decision.
83

  

                                                                                                                                                             

Hercules Managements has no application to a claim of fraudulent misrepresentation. If the 

defendants acted recklessly in making the Representation, with the intention that class members 

rely upon it, there is no policy reason to limit liability”. 

79
 2017 QCCA 1442. 

80
 Ibid, at paras 7-8. 

81
 Ibid, at para 8. 

82
 Shah Div Ct, supra note 25. 

83
 Shah Endorsement 1, supra note 25. 
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58. Shortly after Perrell J.’s decision in Shah, in Hitachi, Grace J. of the Ontario Superior 

Court of Justice rejected Perrell J.’s reasoning. Instead, he preferred the reasoning of Masuhara J. 

in this case and allowed the umbrella purchaser claims to remain.
84

 The Ontario Divisional Court 

granted leave to appeal on this issue.
85

  

59. While the appeals in the Shah and Hitachi cases remain unresolved, it is premature to say 

whether there is real appellate controversy on whether it is plain and obvious that umbrella 

purchasers may bring statutory claims under s. 36 of the Competition Act. This is a narrow, 

preliminary question that is not well developed among lower courts in the country and not one 

for final determination at this point.  

(iii) No issue of indeterminacy is raised on these facts 

60. Finally, the applicants’ argument on indeterminacy fails to raise any issue that merits 

leave because it is unclear that the spectre of indeterminate liability is actually raised in this case. 

Indeed, the courts below found that it was not. Any possible concerns about indeterminate 

liability would only arise if the respondent is first able to prove a causal connection between the 

allegedly intentional and unlawful actions on the part of the applicants and losses by umbrella 

purchasers. Without a factual matrix, it would be premature to definitively decide whether 

umbrella purchasers may never receive compensation under s. 36 of the Competition Act for 

losses suffered as a result of intentionally unlawful behaviour. 

61. Both lower courts in this case reasoned that the particular circumstances of the case raises 

no issues of indeterminate liability.
86

 The applicants’ potential liability is limited by a number of 

factors. The class definition is limited and the Competition Act contains a number of internal 

limiting features, such as the mens rea requirements of subjective and objective intention in s. 

45.
87

 Furthermore, in order for a price-fixing conspiracy to function, the cartel must have a 

substantial share of the market.
88

 Masuhara J. found that it was reasonable to assume that the 

number of purchases from non-cartel members could not exceed the number of purchases from 

                                                 
84

 2016 ONSC 5118 at paras 33-39. 
85

 Hitachi, supra note 22. 
86

 Godfrey BCCA, supra note 11 at para 228; Godfrey BCSC, supra note 6 at para 76. 
87

 Godfrey BCCA, supra note 11 at para 234. 
88

 Godfrey BCCA, supra note 11 at paras 235-236. 
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cartel members. The Court of Appeal reasoned that the additional liability exposure from

umbrella claims in price-fixing cases was likely even less. Indeed, in this case, the respondent's

unchallenged evidence is that six of the defendants accounted for over 90% of ODD shipments.

Without a better understanding of the factual matrix, it is impossible to say whether there Is any

real possibility that the concerns raised by the applicants might actually arise.

62. This is not an issue that should be decided without the benefit of a factual record.

63. Moreover, the applicants' concerns-about stopping the "cascade of liability" has no

factual grounding. As per Sun-Rype and Ififweon, the defendants' liability Is limited to the

amount of the overcharge to the class as a whole. To the extent that downstream purchasers of

umbrella purchasers have a claim (the applicants give the example of purchasers of services that

rely on ODD products), this would not affect the applicants' aggregate liability, but rather would

be an apportionment issue as between members of the class.

D. Conclusion

64. None of the issues raised by the applicants raise any questions of national or public

importance meriting granting of leave.

PART IV - SUBMISSIONS REGARDING COSTS

65. The respondent seeks costs of this application.

PART V - ORDER SOUGHT

66. The respondent seeks an order that this application for leave to appeal be dismissed.

/'

DATED at Vancouver, British Columbia thi^24day of Nove?

CoLtnteenw4.tie Responti^nt,
Reidar Mogermair— —3

Godfrey BCSC supra note 6 at para 76.
Godfrey BCCA, supra note 11 at para 236.

91 Ibid.

Applicants' Memorandum of Argument, at paras 76-77.

Svn-Rype, supra note 2 at para 19; Infineon, supra note 33 at para 1 15.
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CITATION: Airia Brands Inc. v. Air Canada, 2016 ONSC 4929 
COURT FILE NO.: 50389CP 

DATE: 2016/08/04 

SUPERIOR COURT OF JUSTICE- ONTARIO 

RE: Airia Brands Inc., Stmiech.com Ltd., and QCS-Quick Cargo Service GMBH, 
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AND: 

Air Canada, AC Cargo Limited Partnership, Societe Air France, Koninklijke 
Luchtvami Maatschappij N.V. dba KLM, Royal Dutch Airlines, Asiana Airlines 
Inc., British Airways PLC, Cathay Pacific Airways Ltd., Deutsche Lufthansa AG, 
Lufthansa Cargo AG, Japan Airlines International Co., Ltd., Scandinavian 
Airlines System, Korean Air Lines Co., Ltd., Cargolux Airline International, LAN 
Airlines A.A., LAN cargo S.A., Atlas Air Worldwide Holdings Inc., Polar Air 
Cargo Inc., Singapore Airlines Ltd., Singapore Airlines Cargo Pte Ltd., Swiss 
International Air Lines Ltd., Qantas Airways Limited, AND Mmiinair Holland 
N.V. Defendants 

BEFORE: Justice J. N. Morissette 

COUNSEL: L. Visser and Charles M. Wright, for the Plaintiffs 

HEARD: 

Introduction 

Katherine L. Kay, Danielle K. Royal and S. Hosseini for the Defendants Air 
Canada and AC Cargo Limited Partnership 

John P. Brown, Brandon Kain and T.D. Chapman-Smith, for the Defendant 
Cathay Pacific Aitways Ltd. 

Paul J. Martin and Laura F. Cooper, for the Defendant, Asiana Airlines Inc. 

S. Bhattachmjee, A.T. McKinnon and Jon Smithen, for the Defendant, Korean Air 
Lines Co. Ltd. 

R. Russell and Zhjan Derwa, for the Defendant, British Ahways PLC 

In writing 

REASONS FOR DECISION RE: LEAVE TO APPEAL 

[1] The defendants Air Canada and British Airways seek leave to appeal from the order of 
Madam Justice L. Leitch dated August 26,2015. In that order, the motion judge cetiified 
this action as a class proceeding. 

26



[2] This class action relates to an alleged price-fixing conspiracy in the market for global 
"Airfreight Shipping Services", specifically in relation to fuel and security surcharges. 

Questions to be answe1·ed on appeal, if leave is granted: 

[3] Did the cetiification judge en in determining the pleading discloses a reasonable cause of 
action for common law conspiracy based solely on a breach of section 45 of the 
Competition Act; 

[ 4] Did the cetiification judge en in determining that class members who purchased 
Airfreight Shipping Services from non-defendants (also known as umbrella purchasers) 
have a cause of action against the named defendants for their alleged losses; and 

[5] Did the certification judge err in cetiifying the action as a class proceeding in 
circumstances where the plaintiffs' proposed methodology for establishing class-wide 
harm was not grounded in the facts of the case. 

Test for Leave to Appeal 

[6] The test for granting leave to appeal under rule 62.02(4) is well-settled. It is recognized 
that leave should not be easily granted and the test to· be met is a very strict one. There are 
two possible branches upon which leave may be granted. Both branches involve a two
part test and, in each case, both aspects of the two-part test must be met before leave may 
be granted. 

[7] Under rule 62.02(4)(a), the moving party must establish that there is a conflicting 
decision of another judge or comi in Ontario or elsewhere (but not a lower level court) 
and that it is, in the opinion of the judge hearing the motion, "desirable that leave to 
appeal be granted." A "conflicting decision" must be with respect to a matter of principle, 
not merely a situation in which a different result was reached in respect of particular 
facts: Comtrade Petroleum Inc. v. 490300 Ontario Ltd. (1992), 7 O.R. (3d) 542 (Div. 
Ct.). 

[8] Under rule 62.02(4)(b), the moving patiy must establish that there is reason to doubt the 
conectness of the order in question and that the proposed appeal involves· matters of such 
importance that leave to appeal should be granted. It is not necessary that the judge 
granting leave be satisfied that the decision in question was actually wrong - that aspect 
of the test is satisfied if the judge granting leave finds that the correctness of the order is 
open to "very serious debate": Nazari v. OTIPIRAEO Insurance Co., [2003] O.J. No. 
3442 (S.C.J.); Ash v. Lloyd's Corp. (1992), 8 O.R. (3d) 282 (Gen. Div.). In addition, the 
moving party must demonstrate matters of importance that go beyond the interests of the 
immediate parties and involve questions of general or public imp01iance relevant to the 
development of the law and administration of justice: Rankin v. McLeod, Young, Weir 
Ltd. (1986), 57 O.R. (2d) 569 (H.C.J.); Greslikv. Ontario Legal Aid Plan (1988), 65 O.R. 
(2d) 110 (Div. Ct.). 
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Conflicting decision: 

[9] 

[1 0] 

[11] 

[12] 

[13] 

[14] 

[15] 

[16] 

Leitch J. considered the defendants' submissions with respect to Wake/am v Johnson & 
Johnson, 2014 BCCA 361

, but held "I cannot conclude that it is plain and obvious and 
beyond doubt that the plaintiffs' common-law conspiracy claim for unlawful [means] 
conspiracy is cettain to fail". She carefully reviewed the relevant case law, such as 
Apote./, in which the Ontario Comt of Appeal held that a breach of the Competition Act 
could supply "the element of unlawful means" for an unlawful means conspiracy claim. 
She further considered other decisions and concluded that in light of this precedential 
case law, the t01t claims based on a breach of the Competition Act are not bound to fail. 

Five weeks after the release of the certification judge's decision, J. Perell of the Superior 
Court of Justice in Shah v LG Chem, Ltd 3("Shah") released his decision that is in conflict 
with the decision of the cettification judge. 

With respect to the inclusion of umbrella purchasers, this issue was not raised by the 
defendants at the time of the certification and therefore cannot now seek to visit this issue 
on appeal. 

The decision in Shah stands alone and leave to appeal of that decision has been sought on 
the same two issues as are before this Court. It seems that granting leave to appeal in this 
action, on the same issues for which leave has been sought in Shah, would not be an 
efficient use of judicial resources and could lead to significant unnecessary delays in the 
litigation and conflicting decisions. 

This case was commenced in 2006 with cetiification record served in February 2008 and 
the cettification motion heard in December of2014. 

The Class Proceedings Act, 1992 "provides for flexibility and adjustment at all stages of 
the proceeding" including amendments of the class definition after the cettification and 
the decertification of all or pmt of the class.4 

IfShah's findings are upheld, it may be necessary to adjust the parameters of the class or 
decertify part of the class. Therefore, while Shah's appeal results may affect the scope of 
the class and the common issues, it remains open to the case management judge to re
address that at a later time. 

For these reasons it is not desirable that leave to appeal be granted. 

1 Leave to appeal refused (SCC) 
2 . • 

Apotex Inc v Hoffinann-La Roche Ltd(2000), 195 DLR (4 ) 244, [2000] OJ #4732 (CA) 
3 2015 ONSC 6148 
4 so 1992, c. 6 ss 8(3), 10(1) 
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Correctness of the order: 

[17] The defendants assert that there is good reason to doubt the correctness of the 
cet1ification decision because the "plaintiffs proposed expet1 methodology does not offer 
a 'realistic prospect of establishing loss on a class-wide basis'. 

[18] In my view the certification judge's application of Microsoft 5does not raise legal issues 
of such impotiance that leave to appeal be granted. Every price-fixing conspiracy case 
decided in Ontario since Microsoft (including J. Leitch's decision) has interpreted the 
SCC requirements in the same manner. 

Disposition 

[19] Leave to appeal is dismissed. 

Date: August 4, 2016 

5 Pro-Sys Consultants Ltd. V Microsoft Corp, 2013 SCC 57 
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