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PART I: OVERVIEW OF POSITION 

1. This application for leave to appeal raises three issues of national importance currently 

being litigated in numerous proceedings in several provinces. The first involves a controversy 

regarding the meaning of ce1iain statements about indirect purchasers from this Court's decision 

in Pro-Sys Consultants Ltd. v. Microsoft Corp. 1 The other two involve the interpretation of the 

Competition Act and its intersection with co1mnon law causes of action or limiting principles. 

2. First, the proposed appeal raises an issue at the heart of class proceedings: to what extent 

does the procedure grant the class a legal identity separate from, and legal rights greater than, its 

individual class members. This Court stated in the indirect purchaser trilogy from 2013 (of which 

Pro-Sys was part) that class actions are procedural vehicles that permit class members with 

individually provable claims to join together to prove their claims more efficiently as a group. 

But lower courts have interpreted specific statements in Pro-Sys about indirect purchasers to 

exempt them from that principle. The effect is to alter the underlying cause of action for a group 

of indirect purch(\sers to remove the need to show that members of the group have individually 

provable claims, and that effect is likely to be extended to other groups whose circumstances 

raise similar issues. 

3. Second, the proposed appeal addresses the circumstances in which the common law can 

alter or supplement statutory remedies included in complex regulatory regimes. 

4. According to principles developed by this Court, when a statute prohibits conduct and 

provides adequate remedies for a breach, the statutory remedies are the only remedies available. 

That principle has particular relevance to the statutory cause of action added to the Combines 

Investigation Act in 197 5 (now s. 3 6 of the Competition Act)2 as part of a comprehensive 

overhaul of Canada's competition regime. The amendment process required years of consultation 

and involved several legislative proposals. Parliament considered a number of alternative 

versions of the remedy provision and struck a careful balance ins. 36. 

1 Pro-Sys Consultants Ltd. v. Microsoft Corp, 2013 SCC 57: Application Record ("AR") Tab 34. 

2 Competition Act, R.S.C. 1985, c. C-34, s. 36: Part VII, pp. 23~25. 
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5. Parliamentary supremacy requires courts to respect Parliament's decision about the 

appropriate structure of that policy regime and its chosen limitations for civil redress. That 

requirement has not been followed in decisions from lower courts to date because of a 

misreading of this Court's ground-breaking conspiracy decision in Canada Cenient LaFarge Ltd. 

v. British Columbia Lightweight Aggregate Ltd.3 (which was decided eight years after the 

statutory cause of action was enacted), and a mistaken belief that a breach of the Combines 

Investigation Act was civilly actionable prior to 1975. It was not. 

6. The current state of the law undennines the balance that Parliament struck by allowing 

relief at common law that is inconsistent with the statutory scheme. 

7. Third, the proposed appeal also addresses whether principles of indetenninate liability or 

remoteness apply to statutory causes of action - such as s. 36 - which create liability for pure 

economic loss. This Court has recognized that liability for pure economic loss has far-reaching 

consequences, and it has circumscribed such claims in the tort context. However, it has never 

considered whether the prospect of indetenninate liability may also circumscribe claims under 

statutory causes of action creating liability for pure economic loss. 

8. As applied to this case, the issue is whether "umbrella purchasers" have a cause of action 

under s. 36. In the context of an alleged price-fixing conspiracy, umbrella purchasers are persons 

who bought a similar product from a manufacturer that was not part of any conspiracy, but allege 

that general market forces increased its prices as well. 

9. Canadian appellate cou1is are currently divided on this issue, leaving umbrella purchasers 

in British Columbia and Quebec able to advance claims, while those in Ontario cannot. 

A. The Nature of the Action 

10. This action alleges a global price-fixing conspiracy involving optical disk drives 

("ODDs"), and products containing ODDs ("ODD Products"), such as a video gaming console. It 

seeks damages for all persons in B.C. who purchased any type of ODD or ODD Product during 

3 Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452: AR 
Tab 21. 
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the six·-yearperiod from January 1, 2004until January 1, 2010.4 

11. Proposed class members include purchasers of the defendants' products as well as 

umbrella purchasers who purchased an ODD or an ODD Product with no connection to the 

defendants. In each case, the class includes direct purchasers who bought from a manufacturer, 

and indirect purchasers who purchased from some subsequent entity in the chain of commerce. 

PART II: QUESTIONS IN ISSUE 

12. The issues of national importance raised by this case are: 

( a) Does a class under provincial class proceedings legislation have rights in excess 

of the claims of its members? 

(b) Is s. 36(1) the exclusive civil remedy for breaches of the Competition Act? 

( c) Do principles of remoteness or indetenninate liability circumsc1ibe the scope of 

s. 36(1)? 

PART III: ARGUMENT 

A. Issue 1: Does a Class Have Rights in Excess of the Claims of Its Members? 

13. First, the proposed appeal raises the important issue of whether the class action procedure 

entitles a class to different substantive treatment than individual litigants. 

14. The Pro-Sys decision stated that the Class Proceedings Act ("CPA")5 "was not intended 

to allow a group to prove a claim that no individual could. Rather, an important objective of the 

CPA is to allow individuals who have provable individual claims to band together to make it 

more feasible to pursue their claims. 116 

15. However, subsequent decisions -including the decision of the B.C. Court of Appeal in 

4 Third Amended Notice of Civil Claim at paras. 2-5: AR Tab 11. 
5 R.S.B.C. 1996, c. 50. 

6 Pro-Sys, supra note 1 at para. 133 ( emphasis added): AR Tab 34. 
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this· case - have relied on other statements in the decision to hold that indirect purchasers are 

entitled to proceed in an entirely different way: they are entitled to establish liability based on 

hann suffered by the group as a whole, not hann to all or to any individual class members. For 

example, the Court of Appeal in the decision below stated that "[r]ead contextually," the 

requirement to show loss on a "class-wide basis" refers to "loss experienced at the indirect 

purchaser class level, not necessarily loss experienced by each and every member of that class. "7 

16. This Court's guidance is needed to resolve these dissonant interpretations. 

1. Confusion over Meaning of Pro-Sys 

17. The center of the controversy is the passage in Pro-Sys regarding the expert methodology 

required to demonstrate that harm to indirect purchasers raises a common issue. Justice Rothstein 

stated: 

The role of the expert methodology is to establish that the 
overcharge was passed on to the indirect purchasers, making the 
issue common to the class as a whole (see Chadha, at para. 31). 
The requirement at the certification stage is not that the 
methodology quantify the damages in question; rather, the critical 
element that the methodology must establish is the ability to prove 
"common impact", as described in the U.S. antitrust case of In Re: 
Linerboard Antitrust Litigation, 305 F.3d 145 (3rd Cir. 2002).That 
is, plaintiffs must demonstrate that "sufficient proof [is] available, 
for use at trial, to prove antitrust impact common to all the 
members of the class"(ibid., at p. 155). It is not necessary at the 
certification stage that the methodology establish the actual loss to 
the class, as long as the plaintiff has demonstrated that there is a 
methodology capable of doing so. In indirect purchaser actions, 
this means that the methodology must be able to establish that the 
overcharges have been passed on to the indirect-purchaser level in 
the distribution chain. 8 

18. Notwithstanding the Court's reference in that paragraph to two authorities that stand for 

the proposition that harm to indirect purchasers does not raise a common issue unless there is 

evidence to show that all such purchasers suffered hann, subsequent decisions have relied on the 

7 Reasons of the B.C. Court of Appeal released August 18, 2017 ("BCCA Reasons") at paras. 149-50: AR 
Ta.b 8. 
8 Pro-Sys, supra note 1 at para. 115: AR Tab 34. 
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phrase "the indirect purchaser level" to establish a different standard, which is inconsistent with 

the clear meaning of the paragraph read as a whole.9 

19. The first to do so was the decision of Perell J. in Shah v. LG Chem, Ltd., which 

interpreted Rothstein J.'s c01mnents to establish that indirect purchasers are to be treated "as a 

whole; i.e., as a group" with respect to their cause of action. Furthennore, Perell J. held that the 

elements of the indirect purchasers' cause of action are different than for other class members. 

Rather than being required to prove that indirect purchasers were themselves harmed, they have 

to prove that others were hanned (i.e. the direct purchasers), and that passing on to at least one 

indirect purchaser occurred. 10 

20. Both the motion judge and the B.C. Court of Appeal in this case adopted the reasoning of 

Perell J. in Shah. Other cases have done the same. 11 

2. Subsequent Decisions Depart from Guidance in Sun-Rype 

21. The group-based reasoning in the lower courts is contrary to this Court's guidance in Sun

Rype Products Ltd. v. Archer Daniels Midland Company, a companion case to Pro-Sys. 12 

Although Sun-Rype was decided in the specific context of the statutory requirement for an 

identifiable class of two or more persons, it addressed the same fundamental issue about the 

collective or individual nature of proof required in class proceedings. 

22. The dissenting judgment in that case adopted a theory of class actions that aligns with the 

decisions below in this case. It stated: 

The CPA is designed to pennit a means of recovery for the benefit 
of the class as a whole, without proof of individual loss, even 
where it is difficult to establish class membership. Thus, if no 
individual seeks an individual remedy, it will not be necessary to 

9 Chadha v. Bayer (2003), 63 O.R. (3d) 22 at paras. 20, 30, 31, 36, 40, 65-68 (C.A.): AR Tab 28; and In 
re Linerboard Antitrust Litigation, 305 F.3d 145 at 155 (3rd Cir., 2002): AR Tab 27. 
10 Shah v. LG Chem, Ltd., 2015 ONSC 6148 at paras. 57, 63-64 and 69-70 (Sup. Ct.): AR Tab 41. 
11 Reasons ofMasuhara J. released May 13, 2016 ("BCSC Reasons") at para. 167: AR Tab 2; BCCA 
Reasons at paras. 148-49: AR Tab 8; Fanshawe College v. Hitachi, Ltd., 2016 ONSC 5118 at paras. 33-
40 (Sup Ct): AR Tab 43. 
12 Sun-Rype Products Ltd. v. Archer Daniels Midland Company, 2013 SCC 58: AR Tab 35. 
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prove individual loss. 13 

23. In the alternative to individual remedies, the dissenting judgment opined that aggregate 

damages would be available, "where liability to the class has been proven" even if individual 

membership in the class is difficult or impossible to detennine. 14 

24. However, the collective theory of class actions was rejected by the majority. Instead, the 

majority opinion was consistent with the standard conception of a class proceeding as a 

procedural vehicle that aggregates individually provable claims. Justice Rothstein stated: 

My colleague's approach would suggest a class action claim could 
proceed under s. 36 of the Competition Act without any person 
establishing that they had suffered loss or damage. However, the 
CPA neither creates a new cause of action nor alters the basis of 
existing causes of action. Rather, it allows claimants with causes of 
action to unite and pursue their claims as a class. 15 

25. Fmihennore, the majority affinned that the purpose of class proceedings was to "provide 

a more efficient means of recovery for plaintiffs who have suffered harm but for whom it would 

be impractical or unaffordable to bring a claim individually" (emphasis in original). 16 

3. Significance of the Change 

26. Despite the directions from Sun-Rype, the effect of the Comi of Appeal's decision in this 

case, and of the prior cases to have adopted the reasoning of Perell J., is to change the 

fundamental nature of class proceedings by treating the class of indirect purchasers as a juridical 

entity that can assert claims the members individually need not have. 

27. That change is at odds with the express wording of s. 36, which states that a claimant is 

only entitled to recover damages in "an amount equal to the loss or damage proved to have been 

suffered by him" (emphasis added). 17 That requirement is created by a federal statute and cam1ot 

13 Ibid., at para. 97: AR Tab 35. 
14 Ibid., at para. 102: AR Tab 35. 
15 Ibid., at para. 75: AR Tab 35. 
16 Ibid., at para. 67: AR Tab 35. 
17 Competition Act, R.S.C. 1985, c. C-34, s. 36(1): Part VII, p. 25. 
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be nullified by the provincial CPA. 

28. While the Court of Appeal appears to have adopted the present approach for policy 

reasons, and on the assumption that the change would not be prejudicial to defendants, 18 both 

justifications are flawed. First, a fundamental change to the nature of civil proceedings should be 

made by legislation. Yet even if the B.C. legislature had the capacity to alter a federal statutory 

regime, the CPA is silent on the issue. Second, defendants are prejudiced by the change because 

it effectively forces them to disprove that hann flowed through the chains of commerce to class 

members, as opposed to plaintiffs bearing the ordinary burden of showing the reverse. 

29. For many Canadian competition law class actions, including this one, the manufacturers 

and other downstream market intermediaries are located outside ofCanada. 19 Whether or not any 

effect from alleged price-fixing flowed into Canada depends on the pricing decisions of the 

foreign intennediate purchasers of those goods. 

30. Ordinarily, proving the distribution of the overcharge to show that indirect purchasers in 

Canada were actually hanned would be the obligation of the plaintiff. Indeed, one of the 

justifications provided by this Court in Pro-Sys for permitting indirect purchaser actions was that 

although indirect purchaser actions "will often involve large amounts of evidence, complex 

economic theories and multiple parties in,a chain of distribution, making the tracing of the 

overcharges to their ultimate end an unenviable task", plaintiffs nevertheless "willingly assume 

the burden of establishing that they have suffered loss. 1120 

31. But if the methodology for use at the common issues trial need only be a plausible means 

of tracing the overcharge to one indirect purchaser, then the "unenviable task" disappears. 

Instead, the plaintiff would be entitled to move straight to aggregate damages, as all of the cases 

to adopt the reasoning of Perell J. acknowledge21 -where the practical result is that defendants 

would have to lead the type of "tracing" evidence that would otherwise have been the obligation 

18 BCCA Reasons at paras. 149 and 158-59: AR Tab 8. 
19 See e.g. BCSC Reasons at para. 162: AR Tab 2. 
20 Pro-Sys, supra note 1 at paras. 44-45: AR Tab 34. 
21 BCSC Reasons at paras. 168-69: AR Tab 2; BCCA Reasons at paras. 159-61: AR Tab 8; Shah, supra 
note 10 at paras. 69-70: AR Tab 41. · 
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of the plaintiff to show that class members were not hanned. 22 Issues would also arise at the 

distribution phase, since the class members entitled to share in that distribution would not have 

been ascertained. 

32. These concerns are not limited to indirect purchasers. For example, umbrella purchasers 

raise similar issues in that they have no direct connection to any defendant, and a plaintiffs case 

on liability relies on expert economic evidence. Since umbrella purchasers and indirect 

purchasers often make up the significant majority of class members in Canadian competition law 

proceedings, class-wide liability could be imposed on defendants without virtually anyone 

demonstrating he or she was hanned. 

B. Issue 2: Is s. 36 is the Exclusive Civil Remedy for Breaches of the Act? 

33. Second, the proposed appeal provides an oppotiunity for the Court to give much needed 

direction with respect to whether the common law may provide a remedy for economic loss 

when Parliament ( or a legislature) has already prescribed an applicable remedy. 

34. The conflict raised in this case is between the civil damages remedy ins. 36 of the 

Competition Act (the "Act") and the t01i of unlawful means conspiracy. More generally, it is a 

conflict between the various stakeholders - e.g. consumers' interests in the most advantageous 
' 

remedy versus business interests in certainty- whose interests Parliament was tasked with 

balancing when it amended the Act in the 1970s and 80s. 

35. The decision below and prior cases to have considered the effect of s. 36 have 

undermined the balance that Parliament struck by pennitting plaintiffs to recover under an 

inconsistent common law tort, and thereby avoid the restrictions that were enacted as part of 

s. 36. The rationale for doing so is premised on mistaken beliefs about the state of the law at the 

time Parliament added the statutory cause of action and about the effect of the LaFarge decision. 

36. Those issues were raised before the B.C. Court of Appeal in this case, but it did not 

engage with them. Rather, the court held that because it was sitting as a three-judge division 

(after a request for a five-judge division to hear the appeal had been denied), it was bound by the 

22 See e.g. Class Proceedings Act, R.S.B.C. 1996, c. 50, s. 29(2): Part VII, p. 32. 
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court's prior decision in Watson v. Banko/ America Corporation on the issue - notwithstanding 

that the Watson decision was based on those very mistaken premises.23 

1. Complex, Policy-Intensive Nature of Amendments to the Act 

37. The legislation at issue in this case is a paradigmatic example of a policy-intensive and 

complex area of the law where respect for Parliamentary supremacy is crucial. 

38. To provide historical context, the applicants have filed an affidavit from Lawson Hunter, 

Q.C., who was involved in a number of capacities in the lengthy process by which the Act was 

substantially revised in the 1970s and 80s.24 

39. As Mr. Hunter's affidavit explains in detail, the Act was amended in two stages that were 

ultimately passed in 1975 and 1986. Both stages were motivated by an overarching purpose to 

have competition legislation conform with economic principles for the benefit of the country as a 

whole, having regard for both business and consumer interests. Those amendments changed the 

Act from narrow criminal legislation to a comprehensive regime of economic regulation. 25 

40. During the amendment process, the federal govermnent proposed six significantly 

different packages of amendments. With respect to the two Bills that became law, many changes 

were made during the committee phase. To develop the various proposals and to get the two 

stages of amendments passed, the government engaged in extensive consultation with a wide 

variety of interest groups. It was a lengthy and laborious political process.26 

41. A civil remedy for those hanned by certain anticompetitive conduct was always 

considered an essential component of the intended statutory scheme. That was due to the 

American example of private enforcement of antitrust laws, and because the relevant government 

departments believed that no common law rights then existed for those hanned by a breach of the 

23 BCCA Reasons at summary p. 5 and paras. 164 and 185: AR Tab 8; Watson v. Bank of America 
Corporation, 2015 BCCA 362: AR Tab 40. 

24 Affidavit of Lawson Hunter, Q.C., sworn October 12, 2017 ("Hunter Affidavit") at paras. 11-15: AR 
Tab 12. 
25 Hunter Affidavit at paras. 4-9, 16-23, 56-57: AR Tab 12. 

26 Hunter Affidavit at paras. 25-54: AR Tab 12. 
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Act ( a belief that was also expressed by the responsible Minister at the time, and by the Director 

of Investigation and Research who was responsible for enforcement of the Act).27 

42. The precise contours of the statutory cause of action were a matter of contention 

throughout the process. A number of proposals were made that went further than the enacted 

provision, but those proposals were ultimately abandoned. Among the differences:28 

(a) Bill C-256 proposed double damages, and to pennit claimants to either seek 

damages by way of civil action or by application to a criminal court that enters a 

conviction; 

(b) Bill C-2 (which was enacted into law in 1975) abandoned the foregoing 

proposals, but added a provision pennitting a civil court to award a claimant the 

full cost of any connected investigation and of the court proceedings; 

(c) Bill C-42 proposed to allow alternative remedies in addition to damages. It also 

proposed a class action procedure to dovetail with the civil remedy provision, and 

to allow the government to bring "substitute actions" where harm was not 

sufficiently concentrated to warrant the cost of administering the relief; and 

( d) Bill C-13 also proposed a class action procedure, but abandoned the proposal for 

substitute actions. 

43. Ultimately, the changes introduced by Parliament were sweeping. Individually, the first 

stage amendments expanded the scope of the Act to the services sector, added a number of new 

offences, added the statutory cause of action, empowered the Restrictive Trade Practices 

Cotmnission to grant non-criminal relief with respect to a number of newly specified 

anticompetitive practices ( on application by the Director of Investigation and Research, but not 

private parties), and authorized injunctions to prevent the commission of certain offences, among 

27 Hunter Affidavit at paras. 6, 23: AR Tab 12; House of Commons Standing Committee on Finance, 
Trade and Economic Affairs, Minutes of Proceedings and Evidence, 30th Parl., 1st Sess., No. 45 (8 May 
1975) at 45:11, 45:18-19: AR Tab 16; Robert J. Bertrand, "The Combines Investigation Act" (1975), 44 
Antitrust L.J. 465 at 488: AR Tab 17. 
28 Hunter Affidavit at paras. 27, 33, 35, 43-45: AR Tab 12. 
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other changes. The second stage amendments included a comprehensive regime of merger pre

notification and review, and provisions related to abuses of dominant market positions (both of 

which were not accompanied by private rights of action).29 

44. Together, the first and second stage amendments represented a totally new approach to 

the regulation of competition in Canada. As recognized in City National Leasing Ltd. v. General 

Motors of Canada Ltd., the result was a comprehensive scheme of economic regulation.30 

2. Common Law Remedies Undermine the Statutory Scheme 

45. Based on principles developed by this Court, the Act excludes overlapping common law 

remedies. In Orpen v. Roberts, Duff J. accepted that "where a statute creates an offence, and 

defines particular remedies against the person cmmnitting the offence, prima facie the injured 

party can avail himself of the remedies so defined, and no other". 31 Furthermore, this Court has 

extended Parliament significant deference in terms of managing the country's economic policy, 

especially where the case involves purely economic harm.32 

46. While the comis have accepted those principles to preclude restitutionary remedies based 

on a breach of the Act in competition law class actions, 33 they have taken a different view 

regarding overlapping tort claims. The false distinction is based on: (a) a mistaken belief that 

unlawful means conspiracy based on a breach of the Act existed before 197 5; or (b) a misreading 

of this Court's jurisprudence to require that a statutory cause of action be "new and superior" to 

exclude a cmmnon law claim. 

29 Hunter Affidavit at paras. 7-8, 36-38: AR Tab 12. 
3° City National Leasingv. General Motors of Canada Ltd., [1989] 1 S.C.R. 641 at 674,676,689: AR 
Tab 22. 
31 Orpen v. Roberts, [1925] S.C.R. 364 at 370: AR Tab 13. 

32 A.I. Enterprises v. Bram, 2014 SCC 12 at paras. 29-34: AR Tab 37. 
33 The B.C. Court of Appeal held in Wake/am v. Johnson & Johnson, 2014 BCCA 36 at para. 90 that "I 

see nothing in the Competition Act to indicate that Parliament intended that the statutory right of action 

should be augmented by a general right in consumers to sue in tort or to seek restitutionary remedies on 

the basis of breaches of Part VI": AR Tab 36; However, the Watson court narrowedJhat holding just to 

restitutionary remedies: Watson, supra note 23 at paras. 56-61: AR Tab 40. 
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(a) No Unlawful Means Conspiracy Before 1975 

47. Regarding the first point, the B.C. Court of Appeal in Watson, which the Court of Appeal 

in this case felt compelled to follow, held that since the pre-1975 Act made no provision for civil 

remedies, there was a "vacuum in the Combines Investigation Act in respect to civil redress that 

LaFarge allowed to be filled by a common law action for unlawful means conspiracy. "34 That 

statement misunderstands the timing of events, and it is mirrored in the similar holdings of other 

courts of appeal. 35 

48. Prior to the 1975 amendments, the leading case was the Ontario Court of Appeal's 

decision in Transport Oil Co. v. Imperial Oil Co. It held that the Act "does not in any way 

contemplate, nor was it the intention of Parliament to confer, any private right of action. 1136 

49. This Court's subsequent decision in Direct Lumber Co. v. Western Plywood Co. (from 

1962) left open the possibility that a common law cause of action might be recognized in the 

future, 37 but no case prior to 197 5 ever did. A few weeks before the first stage of amendments 

was passed, the B. C. Supreme Court considered the issue afresh and detennined that nothing had 

changed: "I conclude it is doubtful. .. whether a conspiracy to violate the Combines Investigation 

Act can form the basis of a civil cause of action. 1138 

50. The first case to decide that a civil conspiracy based on a breach of the Act was a tenable 

cause of action in Canada was the decision of the B.C. Supreme Court in LaFarge. That decision 

was released on August 24, 1979, almost four years after the statutory cause of action was 

enacted.39 

51. This Court's decision in LaFarge took another four years. As the judgment of Estey J. 

34 Watson, supra note 23 at para. 46: AR Tab 40. 

35 Fanshawe College of Applied Arts and Technology v. AU Optronics Corporation, 2016 ONCA 621 at 
paras. 75, 87 and 91: AR Tab 43. 

36 Transport Oil Co. v. Imperial Oil Co., [1935] O.R. 215 at paras. 5-6 (C.A.): AR Tab 14. 

37 Direct Lumber Co. v. Western Plywood Co., [1962] S.C.R. 646 at 649-50: AR Tab 15. 

38 Valley Salvage Ltd v. Molson Brewery British Columbia Ltd (1975), 64 D.L.R. (3d) 734 at para. 32 
(B.C. S.C.): AR Tab 18. 

39 Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd. (1979), 103 D.L.R. (3d) 
587 at paras. 83-91 (S.C.): AR Tab 19. 
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explains, it was still an open question at that time whether or not unlawful means conspiracy 

existed at all across Canada (let alone one based on a breach of the Act). The Court interpreted 

its 1961 decision in Gagnon v. Foundation Maritime Ltd not to have decided the issue, since the 

evidence in that case clearly showed an intention to inflict injury.40 

52. Most significantly, the LaFarge proceeding did not address the effect of the 1975 

amendments, or the statutory cause of action in particular, because the conduct at issue arose 

before they were passed.41 

53. As a result, the common law did not provide any remedy for a breach of the Act before 

the statutory cause of action was enacted. As stated previously, it was partly the government's 

belief that no common law cause of action existed that led Parliament to act. Consequently, there 

is no basis to exclude the Orpen principle and pennit overlapping common law remedies. 

(b) A New and Superior Remedy Not Required 

54. Even if unlawful means conspiracy based on a breach of the Act existed prior to the 1975 

amendments (which it did not), or even if Parliament has to account for possible future changes 

in the law (which it does not), the result endorsed by the B.C. Comi of Appeal in this case does 

not follow. The necessary implication from Parliament's enactment of a complete code of 

redress, or from the enactment of a complex regulatory scheme that balances multiple policy 

interests, is that Parliament intended to preclude inconsistent common law remedies. 

55. This Court addressed the intersection of a complete code and pre-existing common law in 

Gendron v. Supply & Services Union of P.S.A.C., Local 50027.42 The case involved a conflict 

between the Canada Labour Code and the pre-existing common law duty of fair representation. 

Justice L'Heureux-Dube recognized the principle that legislation ought not to be interpreted as 

departing from the prevailing law absent clear direction to the contrary, but she held that such 

direction did not have to be express. Rather, the common law could also be excluded by 

40 LaFarge (S.C.C.), supra note 3 at 467-72: AR Tab 21. 

41 Estey J. expressly declined to address the effect of the 1975 amendments: Ibid., at477-78: AR Tab 21. 

42 Gendron v. Supply & Services Union of P.S.A.C., Local 50027, [1990] 1 S.C.R. 1298: AR Tab 23. 
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nnecessary implication".43 

56. One of the two factors L'Heureux-Dube J. relied upon to draw that implication in 

Gendron was the enactment of a complete code. She stated that that the enactment of a 

comprehensive regulatory regime was "a strong indication of Parliament's intention that the Code 

occupy the whole field in tenns of a determination of whether or not a union has acted fairly. "44 

57. However, both of the B.C. and the Ontario Courts of Appeal have placed all of the 

emphasis on the second factor relied on by L'Heureux-Dube J. in Gendron, which she did not 

state was necessary to draw the required implication. That other factor is whether the legislative 

scheme provides a "new and superior method of remedying a breach". In Watson, the court held 

that a consideration of that factor would assist in determining "whether the 1975 (and after) 

amendments to the combines legislation filled the role that the tort of unlawful means 

conspiracy, contemplated by LaFarge, occupied. 1145 

58. The problem with the Watson approach is that it improperly constrains Parliament to 

enacting only pro-plaintiff amendments in comparison with rights developed by the courts. 

However, Parliament is entitled to select the remedy it deems best. 

3. The Effect is Significant 

59. The effect of the errors in the case law is significant. Section 36 only applies to some 

breaches of the Act. It does not pennit punitive damages. It is also subject to a two-year 

limitation period that is shorter than was typically applicable in Canada in 1975,46 and continues 

43 Ibid., at 1315-16: AR Tab 23. 

44 Ibid., at 1316-17, 1319: AR Tab 23; In other cases, lower courts have also focused on whether the 

relevant legislation constitutes a complete code in determining whether an intention to displace existing 

common law may be discerned: e.g. Forest Glen Wood Products Ltd. v. British Columbia (Minister of 

Forests), 2009 BCCA 492 at para. 22: AR Tab 30; Bryan's Transfer Ltd. v. Trail (City), 2010 BCCA 531 

at paras. 41, 45, 59, 75-76: AR Tab 31. 

45 Watson, supra note 23 at para. 55: AR Tab 40; cited approvingly by the Ontario Court of Appeal in 
Fanshawe, supra note 35 at paras. 80 and 85: AR Tab 42. 

46 Hunter Affidavit at para. 34: AR Tab 12. 
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to be shorter than cmrently applies in some provinces.47 There were other ways Parliament might 

have chosen to balance consumer lights against business certainty, but it did not do so. 

60. Since Parliament is presumed to act for a purpose, it could not have intended for its 

restrictions to be avoidable by the simple expedient of adding common law claims to a statutory 

claim under s. 36. Where it enacts a comprehensive scheme of economic regulation that includes 

a civil remedy for parties injured by a breach of the legislation, the "necessary implication" 

should be that resort to inconsistent common law was not intended. 

C. Issue 3: Does Remoteness or Indeterminate Liability Limits. 36? 

61. Finally, the proposed appeal raises the issue of whether statutory liability for pure 

economic losses - ands. 36 in patiicular- should be circumscribed by remoteness 

considerations or the spectre of indetenninate liability. 

62. In the tort context, this Court has acknowledged that liability for pure economic loss 

necessitates principles to limit recovery for practical and policy reasons. Furthermore, "the limits 

should be relatively clear ... [C]ommercial enterprises have to have some appreciation of what 

risk is to be borne by whom." Those same concerns arise in com1ection with statutory liability for 

economic loss alleged by umbrella purchasers.48 

63. The Court of Appeal in this case was prepared to assume that the policy concern over 

indetenninate liability "is not necessarily restricted to the negligence context", and that "the 

spectre of indeterminate liability may adse wherever the defendant is 'not in control of the extent 

of its potential liability."' However, it held that the internal limitations to a price-fixing 

47 The limitation period for unlawful means conspiracy is six years in Manitoba: The Limitation of Actions 

Act, C.C.S.M. c. L150, s. 2(1)(i); and six years in Prince Edward Island: Statute of Limitations, R.S.P.E.I. 

1988, c. S-7, s. 2(1)(g): Part VII, p. 33; Furthermore, this Court cited the two-year limitation period as a 

safeguard against the dangers of multiple recoveries in the course of confirming the availability of 

indirect purchaser claims: Pro-Sys, supra note 1 at para. 38: AR Tab 34. 

48 Canadi'an National Railway v. NorskPacific Steamship Co., [1992] 1 S.C.R. 1021 at paras. 9, 15-16: 
AR Tab 25. 
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conspiracy claim (under the pre-March 2010 version of the Act that required undue lessening of 

competition) mitigated the concern about indetenninate liability on the facts. 49 

1. Existing Law in this Area Not Clear 

64. Whether or not umbrella purchasers have a cause of action under s. 36 is a matter of 

controversy among appellate courts in Canada. The Court of Appeal in this case acknowledged 

that "[a] lively debate has emerged in recent years" with respect to this issue. 50 

65. In Ontario, the Divisional Court has unanimously held that umbrella purchasers do not 

have a cause of action under s. 36.51 On the other hand, the decision of the B.C. Comi of Appeal 

in this case, and a recent decision of the Quebec Court of Appeal, have decided the issue 

differently. 52 

66. More generally, some Canadian courts have limited statutory liability in other contexts as 

a result of remoteness considerations. For instance, in Taylor v. 1103919 Alberta Ltd., the 

Alberta Court of Appeal held that "there is no principled reason why [remoteness] ought not to 

apply" to statutory liability created by the Land Titles Act. 53 But those decisions have been made 

with very little comment. 

67. This Court has never considered whether statutory liability can be-limited by the principle 

against pennitting indetenninate liability for economic losses. But it has considered remoteness 

principles with respect to s. 36. In Pro-Sys, remoteness of injury was considered - among other 

extrinsic factors and legal nonns - in detennining whether indirect purchasers may assert as. 36 

claim.54 

68. Furthermore, the Supreme Court of the United States addressed a nearly-equivalent issue 

49 BCCA Reasons at paras. 227-28: AR Tab 8. 

50 Ibid., at para. 203: AR Tab 8. 
51 Shah v. LG Chem, Ltd., 2017 ONSC 2586 at para. 48 (Div. Ct.): AR Tab 44; the plaintiffs in that case 
have sought leave to appeal. 
52 Panasonic Corporation c. Option consommateurs, 2017 QCCA 1442 at para. 7: AR Tab 45. 
53 Taylorv.1103919AlbertaLtd, 2015 ABCA201 at para. 50: AR Tab 39. 
54 Pro-Sys, supra note 1 at paras. 42-45: AR Tab 34. 
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in Associated General Contractors of California Inc. v. California State Council of Carpenters. 

The court had to consider whether a claimant could recover damages under the antitrust Clayton 

Act for hann suffered by a defendant's coercion against third parties. It noted that "A literal 

reading of the statute is broad enough to encompass every hann that can be attributed directly or 

indirectly to the consequences of an antitrust violation. "55 Yet the Court went on to limit the 

scope of the statutory provision by considering the types of remoteness considerations that would 

have been applicable to cotmnon law damages litigation when the provision was drafted. 56 

69. The principles from Assoc. General Contractors have been applied to preclude umbrella 

purchaser claims in the majority of U.S. cases. 57 

70. As set out below, whether umbrella purchasers have a claim under s. 36 is an appropriate 

context for this Court to consider the issue of limits on statutory liability for pure economic loss. 

First, s. 36 applies to a wide range of conduct, including conduct to which a negligence standard 

of fault applies. Second, umbrella purchaser claims have similarities with negligent 

misrepresentation claims where indetenninate liability is typically addressed. 

2. Application to s. 36 

(a) Section 36 Governs Wide Range of Conduct 

71. Section 36 is often relied upon in connection with price-fixing conspiracies, but liability 

under the section can be triggered by a wide range of conduct. An acceptable interpretation of 

the scope of s. 36 must apply to all of the circumstances it embraces. 

72. Section 36(1)(a) creates liability for any conduct that is contrary to Part VI. That Part 

includes several offences prosecutable on a negligence standard ( deceptive telemarketing, 

deceptive notice of winning a prize and multi-level marketing plans).58 Moreover, when the 

55 Associated General Contractors of California Inc. v. California State Council of Carpenters, 459 U.S. 
519 at 529-32 (1983): AR Tab 20. 

56 Ibid., at 534-35: AR Tab 20. 

57 In Re: TFT-LCD (Flat-Panel) Antitrust Litigation, 2012 WL 6708866 at *6-*7 (N.D. Cal.): AR Tab 33. 

58 Competition Act, R.S.C. 1985, c. C-35, ss. 52.1(1)-(3) and (6), 53(1)-(3) and 55(1)-(2;2): Part VII, pp. 
27-32. 
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, statutory cause of action was first introduced, the Act contained an offence for false or 

misleading representations to the public which was framed to be an offence of absolute liability 

in some circumstances. 59 

73. Furthennore, s. 36(1)(b) creates the possibility ofliability for an inadvertent failure to 

comply with an order. For instance, the decision in Commissioner of Competition v. Canadian 

Real Estate Association demonstrates that parties can reasonably disagree on the precise 

requirements of a consent agreement with the C01mnissioner of Competition, which has the same 

force and effect as an order of the Competition Tribunal when registered under s. 105(4) of the 

Act. As a result, liability for a breach of s. 36 could easily flow from an innocent mistake or a 

good faith disagreement with the regulator about those requirements. 60 

(b) Umbrella Purchaser Claims Create Indeterminate Liability 

74. Claims by umbrella purchasers raise many of the same issues as misrepresentation cases, 

where the spectre of indetenninate liability is accepted as a limiting principle. In price-fixing 

cases, defendants control to whom they sell, at what prices they sell, and how much product they 

sell. But they have no control over non-defendants' similar business choices, and therefore no 

control over how many umbrella purchasers to whom they may be liable or the extent of that 

liability. 

75. Those circumstances parallel the facts inR. v. Imperial Tobacco Canada Ltd., where this 

Court negated a duty of care based on concerns about indeterminacy. The third-party claim 

against the federal govermnent in that case sought to hold it liable to the public at large for 

alleged misrepresentations about the safety of "mild" cigarettes. Yet the federal govermnent sold 

no such cigarettes to the public, and it had no means to assess or control the number of people 

who would act upon the misrepresentations. This Court held that a duty of care in negligent 

59 InR. v. Wholesale Travel Services Ltd., [1991] 3 S.C.R. 154 at 185-88, 195 (Lamer C.J.C., concurring), 

210 (LaForest J., concurring), 241 (Cory J., concurring), absolute liability was held to be unconstitutional, 

although a mens rea standard of negligence was deemed acceptable: AR Tab 24. 

6° Commissioner of Competition v. Canadian National Real Estate Association, 2015 Comp. Trib. 3 at 
paras. 1, 5-6, 8-10, 15-21 and 24-28: AR Tab 38. 
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misrepresentation for pure economic loss should only be recognized "where the class of 

plaintiffs, the time and the amounts are detenninate. 1161 

76. Both of the prior decisions in this case dismissed indeterminacy concerns in part on the 

assumption that the number of umbrella purchasers would be constrained by the requirements to 

prove a price-fixing conspiracy case. That reasoning misses a broader point: unless there is a 

principled place to stop the cascade of liability, umbrella purchasers are not the only potential 

additional claimants. Anyone who was affected by the economic ripples downstream of umbrella 

purchasers could also have a claim. For example, purchasers of services that rely on ODD 

Products could claim they paid more for the services. And anyone who paid more could claim 

they did not purchase additional products or services they otherwise would have, resulting in 

hann to additional classes of plaintiffs. Given the broadness of the wording of s. 3 6, and the 

nature of economic losses, the scope of potential liability is virtually limitless. 

77. The concern about cascading liability was addressed in Design Services Ltd. v. Canada, 

in which the issue was whether an owner in a tendering process owes a duty of care to the 

bidders' subcontractors. Even though almost all of the subcontractors were known, so that there 

were only some "indications of indeterminacy", this Court still recognized that if claims by 

subcontractors were pennitted, claims by other downstream parties for consequential losses 

would necessarily follow. 62 

78. Moreover, this Court has also rejected the idea that the practical difficulties of proof for 

remote claimants is sufficient to address the indeterminacy concern. In Hercules Management 

Ltd. v. Ernst & Young, La Forest J. stated that, "the prospect of burgeoning negligence suits 

raises serious concerns, even if we assume that the arguments positing proof of negligence and 

reliance as a ban-ier to liability are con-ect." As a result, the Court held it made more sense to 

circumscribe the ambit of the duty than to rely on those practical litigation difficulties. 63 

79. Whether or not those principles apply with equal force to statutory liability is a matter 

61 R. v. Imperial Tobacco Canada Ltd., 2011 SCC42 at para. 100: AR Tab 32; see also Hercules 
Management Ltd. v. Ernst & Young, [1997] 2 S.C.R. 165 at para. 37: AR Tab 26. 

62 Design Services Ltd. v. Canada, [2008] 1 S.C.R. 737 at paras. 63 and 65: AR Tab 29, 

63 Hercules, supra note 61 at para. 35: AR Tab 26. 
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that should be decided. At present, significant resources are being applied to address these issues 

- both judicial and monetary - in a variety of different cases. 

D. Conclusion 

80. All tlu·ee of the issues raised by the proposed appeal are matters of national importance. 

They address legislation in force across the country, and matters that are currently being litigated 

in many proceedings. This Court's guidance is required to clarify the law and to reconcile the 

inconsistencies in the application of its jurisprudence. 

PART IV: SUBMISSION ON COSTS 

8 L The parties have agreed that there will be no costs of any appeals from the certification 

motion. 

PART V: ORDER SOUGHT 

82. The applicants seek an order that leave to appeal be granted. 

ALL OF WHICH IS RESPECTFlJLLY SUBMITTED this 16t11 day of October, 2017 

John F. Rook, Q. ., 
Emrys Davis 

Bennett Jones LLP, lawyers for Panasonic 
Corporation, Panasonic Corporation ofN01ih America 
and .Panasonic Canada Inc. 
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PART VII: STATUTORY PROVISIONS 

Competition Act, R.S.C. 1985, c. C-34, ss. 36, Loi sur la concurrence, L.R.C. 1985, c. C-34, 
52.1(1)-(3) and (6), 53(1)-(3), 55(1)-(2.2) ss. 36, 52.1(1)-(3) et (6), 53(1)-(3), 55(1)-(2.2) 

Recovery of damages 

36 (1) Any person who has suffered loss or 
damage as a result of 

( a) conduct that is contrary to any 
provision of Part VI, or 

(b) the failure of any person to comply 
with an order of the Tribunal or another 
court under this Act, 

may, in any court of competent 
jurisdiction, sue for and recover from the 
person who engaged in the conduct or 
failed to comply with the order an amount 
equal to the loss or damage proved to have 
been suffered by him, together with any 
additional amount that the court may allow 
not exceeding the full cost to him of any 
investigation in connection with the matter 
and of proceedings under this section. 

Evidence of prior proceedings 

(2) In any action under subsection (1) 
against a person, the record of proceedings 
in any court in which that person was 
convicted of an offence under Part VI or 
convicted of or punished for failure to 
comply with an order of the Tribunal or 
another court under this Act is, in the 
absence of any evidence to the contrary, 
proof that the person against whom the 
action is brought engaged in conduct that 
was contrary to a provision of Part VI or 
failed to comply with an order of the 
Tribunal or another court under this Act, as 

Recouvrement de dommages-interets 

36 (1) Toute personne qui a subi une pe1ie 
ou des d01mnages par suite : 

a) soit d'un comportement allant a 
l'encontre d'une disposition de la partie 
VI; 

b) soit du defaut d'une personne 
d'obtemperer a une ordonnance rendue 
par le Tribunal ou un autre tribunal en 
vertu de la presente loi, 

peut, devant tout tribunal competent, 
reclamer et recouvrer de la pers01me qui a 
eu un tel comportement ou n'a pas 
obtempere a l'ordonnance une somme 
egale au montant de la perte ou des 
dommages qu'elle est reconnue avoir 
subis, ainsi que toute somme 
supplementaire que le tribunal peut fixer 
et qui n' excede pas le cout total, pour elle, 
de toute enquete relativement al' affaire et 
des procedures engagees en vertu du 
present article. 

Preuves de procedures anterieures 

(2) Dans toute action intentee contre une 
personne en vertu du paragraphe (1), les 
proces-verbaux relatifs aux procedures 
engagees devant tout tribunal qui a declare 
cette personne coupable d'une infraction 
vi see a la partie VI OU l' a declaree 
coupable du defaut d'obtemperer a une 
ordonnance rendue en vertu de la presente 
loi par le Tribunal ou par un autre tribunal, 
ou qui l' a punie pour ce defaut, 
constituent, sauf preuve contraire, la 
preuve que la personne contre laquelle 
l' action est intentee a eu un comportement 
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the case may be, and any evidence given in 
those proceedings as to the effect of those 
acts or omissions on the person bringing 
the action is evidence thereof in the action. 

Jurisdiction of Federal Court 

(3) For the purposes of any action under 
subsection (1), the Federal Court is a court 
of competent jurisdiction. 

Limitation 

(4) No action may be brought under 
subsection (1 ), 

(a) in the case of an action based on 
conduct that is contrary to any provision 
of Part VI, after two years from 

(i) a day on which the conduct was 
engaged in, or 

(ii) the day on which any criminal 
proceedings relating thereto were 
finally disposed of, 

whichever is the later; and 

(b) in the case of an action based on the 
failure of any person to comply with an 
order of the Tribunal or another court, 
after two years from 

(i) a day on which the order of the 
Tribunal or court was contravened, or 

(ii) the day on which any criminal 
proceedings relating thereto were 
finally disposed of, 

whichever is the later. 

allant a l'encontre d'une disposition de la 
pa1iie VI OU n'a pas obte1i:lpere a une 
ordonnance rendue en vertu de la presente 
loi par le Tribunal ou par un autre tribunal, 
selon le cas, et toute preuve foumie lors de 
ces procedures quant a l' eff et de ces actes 
ou omissions sur la personne qui intente 
l' action constitue une preuve de cet effet 
dans l' action. 

Competence de la Cour federale 

(3) La Cour federale a competence sur les 
actions prevues au paragraphe (1 ). 

Restriction 

(4) Les actions visees au paragraphe (1) se 
prescrivent : 

a) dans le cas de celles qui sont fondees 
sur un comportement qui va a l' encontre 
d'une disposition de la partie VI, dans 
les deux ans qui suivent la demiere des 
dates suivantes : 

(i) soit la date du compmiement en 
question, 

(ii) soit la date ou il est statue de fa9on 
definitive sur la poursuite; 

b) dans le cas de cell es qui sont fondees 
sur le defaut d'une personne 
d'obtemperer a une ordonnance du 
Tribunal ou d'un autre tribunal, dans les 
deux ans qui suivent la demiere des 
dates suivantes : 

(i) soit la date ou a eu lieu la 
contravention a l' ordonnance du 
Tribunal ou de l' autre tribunal, 

(ii) soit la date ou il est statue de fa9on 
definitive sur la poursuite. 
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* * * 
Definition of telemarketing 

52.1 (1) In this section, telemarketing 
means the practice of communicating 
orally by any means of telecommunication 
for the purpose of promoting, directly or 
indirectly, any business interest or the 
supply or use of a product. 

Required disclosures 

(2) No person shall engage m 
telemarketing unless 

(a) disclosure is made, in a fair and 
reasonable manner at the beginning of 
each communication, of the identity of 
the person on behalf of whom the 
communication is made, the nature of 
the business interest or product being 
promoted and the purposes of the 
communication; 

(b) disclosure is made, in a fair, 
reasonable and timely manner, of the 
price of any product whose supply or 
use is being promoted and any material 
restrictions, tenns or conditions 
applicable to its delivery; and 

(c) disclosure is made, in a fair, 
reasonable and timely manner, of such 
other infonnation in relation to the 
product as may be prescribed by the 
regulations. 

Deceptive telemarketing 

(3) No person who engages in 
telemarketing shall 

* * * 
Definition de telemarketing 

52.1 (1) Au present article, telemarketing 
s' en tend de la pratique qui consiste a 
communiquer oralement par tout moyen 
de telecommunication pour promouvoir, 
directement ou indirectement, soit la 
foumiture ou l'utilisation d'un produit, 
soit des interets commerciaux 
quelconques. 

Divulgation 

(2) La pratique du telemarketing est 
subordmmee : 

a) a la divulgation, d'une maniere juste 
et raisonnable, au debut de chaque 
c01mnunication, de l'identite de la 
personne pour le compte de laquelle la 
communication est effectuee, de la 
nature du produit ou des interets 
commerciaux dont la promotion est 
faite et du but de la communication; 

b) a la divulgation, d'une maniere juste, 
raisonnable et opportune, du prix du 
produit dont est faite la promotion de la 
foumiture ou de l'utilisation et des 
restrictions, modalites ou conditions 
importantes applicables a sa livraison; 

c) a la divulgation, d'une maniere juste, 
raisonnable et opportune, des autres 
renseignements sur le produit que 
prevoient les reglements. 

Telemarketing trompeur 

(3) Nul ne peut, par telemarketing: 
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( a) make a representation that is false or 
misleading in a material respect; 

(b) conduct or purport to conduct a 
contest, lottery or game of chance, skill 
or mixed chance and skill, where 

(i) the delivery of a prize or other 
benefit to a participant in the contest, 
lottery or game is, or is represented to 
be, conditional on the prior payment 
of any amount by the participant, or 

(ii) adequate and fair disclosure is not 
made of the number and approximate 
value of the prizes, of the area or 
areas to which they relate and of any 
fact within the person's knowledge, 
that affects materially the chances of 
winning; 

( c) offer a product at no cost, or at a price 
less than the fair market value of the 
product, in consideration of the supply 
or use of another product, unless fair, 
reasonable and timely disclosure is 
made of the fair market value of the first 
product and of any restrictions, tenns or 
conditions applicable to its supply to the 
purchaser; or 

( d) offer a product for sale at a price 
grossly in excess of its fair market value, 
where delivery of the product is, or is 
represented to be, conditional on prior 
payment by the purchaser. 

* * * 

a) donner des indications qui sont 
fausses ou trompeuses sur un point 
important; 

b) tenir ou pretendre tenir un concours, 
une loterie, un jeu de hasard ou un jeu 
d'adresse ou un jeu ou se melent le 
hasard et l' adresse, si : 

(i) la remise d'un prix ou d'un autre 
avantage au participant au concours, 
a la loterie ou au jeu est 
conditionnelle au paiement 
prealable d'une somme d'argent par 
celui-ci, ou est presentee c01mne 
telle, 

(ii) le nombre et la valeur 
approximative des prix, les regions 
auxquelles ils s'appliquent et tout 
fait - comm de la personne 
pratiquant le telemarketing -
modifiant d'une fac;on importante 
les chances de gain ne sont pas 
convenablement et loyalement 
divulgues; 

c) offrir un produit sans frais, ou a un 
prix inferieur a sa juste valeur 
marchande, en contrepartie de la 
foumiture ou de l'utilisation d'un autre 
produit, si la juste valeur marchande du 
premier produit et les restrictions, 
modalites ou conditions de la fourniture 
de ce produit ne sont pas divulguees a 
l'acquereur d'une maniere juste, 
raisonnable et opportune; 

d) offrir un produit en vente a un prix 
largement superieur a sa juste valeur 
marchande, si la livraison du produit est 
conditionnelle au paiement prealable 
du prix par l' acquereur, ou est 
presentee c01mne telle. 

* * * 
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Due diligence 

(6) No person shall be convicted of an 
offence under this section who establishes 
that the person exercised due diligence to 
prevent the commission of the offence. 

* * * 
Deceptive notice of winning a prize 

53 (1) No person shall, for the purpose of 
promoting, directly or indirectly, any 
business interest or the supply or use of a 
product, send or cause to be sent by 
electronic or regular mail or by any other 
means a document or notice in any fonn, if 
the document or notice gives the general 
impression that the recipient has won, will 
win, or will on doing a pa1iicular act win, a 
prize or other benefit, and if the recipient is 
asked or given the option to pay money, 
incur a cost or do anything that will incur a 
cost. 

Non-application 

(2) Subsection (1) does not apply if the 
recipient actually wins the prize or other 
benefit and the person who sends or causes 
the notice or document to be sent 

(a) makes adequate and fair disclosure 
of the number and approximate value of 
the prizes or benefits, of the area or areas 
to which they have been allocated and of 
any fact within the person's knowledge 
that materially affects the chances of 
winning; 

Disculpation 

(6) La persom1e accusee d'avoir commis 
une infraction au present article ne peut en 
etre declaree coupable si elle etablit 
qu'elle a fait preuve de toute la diligence 
voulue pour empecher la perpetration de 
!'infraction. 

* * * 
Documentation trompeuse 

53 (1) Nul ne peut, pour promouvoir 
directement ou indirectement soit la 
foumiture ou !'utilisation d'un produit, 
soit des interets commerciaux 
quelconques, envoyer ou faire envoyer par 
la paste, par courriel ou par tout autre 
mode de communication un avis ou toute 
documentation - quel que soit leur 
support -, si !'impression generale qui 
s'en degage pmie le destinataire a croire 
qu'il a gagne, qu'il gagnera - ou qu'il 
gagnera s'il accomplit un geste detennine 
- un prix ou autre avantage et si on lui 
demande ou on lui donne la possibilite de 
payer une somme d'argent, engager des 
frais ou accomplir un acte qui lui 
occasionnera des frais. 

Non-application 

(2) Le paragraphe (1) ne s'applique pas si 
le destinataire gagne veritablement le prix 
ou autre avantage et si l' auteur de l' a vis 
ou de la documentation, a la fois : 

a) convenablement et loyalement, 
donne le nombre et la valeur 
approximative du prix ou autre 
avantage, indique la repartition des prix 
par region et mentionne tout fait qui 
modifie d'une fa9on impmiante, a sa 
connaissance, les chances de gain; 
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(b) distributes the prizes or benefits 
without unreasonable delay; and 

( c) selects paiiicipants or distributes the 
prizes or benefits randomly, or on the 
basis of the participants' skill, in any 
area to which the prizes or benefits have 
been allocated. 

Due diligence 

(3) No person shall be convicted of an 
offence under this section who establishes 
that the person exercised due diligence to 
prevent the commission of the offence. 

* * * 
Definition of multi-level marketing plan 

55 (1) For the purposes of this section and 
section 55.1, multi-level marketing plan 
means a plan for the supply of a product 
whereby a paiiicipant in the plan receives 
compensation for the supply of the product 
to another participant in the plan who, in 
tum, receives compensation for the supply 
of the same or another product to other 
participants in the plan .. 

Representations as to compensation 

(2) No person who operates or participates 
in a multi-level marketing plan shall make 
any representations relating to 
compensation under the plan to a 
prospective paiiicipant in the plan unless 
the representations constitute or include 
fair, reasonable and timely disclosure of 
the infonnation within the knowledge of 
the person making the representations 
relating to 

b) rem et les prix ou avantages dans un 
delai raisonnable; 

c) choisit les participants ou distribue 
les prix ou avantages au hasard - ou 
selon l'adresse des participants - dans 
la region a laquelle des prix OU 

avantages ont ete attribues. 

Disculpation 

(3) La persom1e accusee d'avoir commis 
une infraction au present article ne peut en 
etre declaree coupable si elle etablit 
qu'elle a fait preuve de toute la diligence 
voulue pour empecher la perpetration de 
!'infraction. 

* * * 
Definition de commercialisation a 
paliers multiples 

55 (1) Pour !'application du present article 
et de l'article 55.1, commercialisation a 
paliers multiples s'entend d'un systeme de 
distribution de produits dans lequel un 
participant re9oit une remuneration pour 
la foumiture d'un produit a un autre 
participant qui, a son tour, re9oit une 
remuneration pour la fourniture de ce 
meme produit ou d'un autre produit a 
d'autres patiicipants. 

Assertions quant a la remuneration 

(2) Il est interdit a l'exploitant d'un 
systeme de commercialisation a paliers 
multiples, OU a quiconque y participe deja, 
de faire a d'eventuels participants, quanta 
la remuneration offerte par le systeme, des 
declarations qui ne constituent ou ne 
comportent pas des assertions loyales, 
faites en temps opportun et non exagerees, 
fondees sur les informations dont il a 
connaissance concernant la remuneration 
soit effectivement re9ue par les 
participants ordinaires, soit susceptible de 
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(a) compensation actually received by 
typical participants in the plan; or 

(b) compensation likely to be received 
by typical participants in the plan, 
having regard to any relevant 
considerations, including 

Idem 

(i) the nature of the product, 
including its price and availability, 

(ii) the nature of the relevant market 
for the product, 

(iii) the nature of the plan and 
similar plans, and 

(iv) whether the person who 
operates the plan is a corporation, 
pa1inership, sole proprietorship or 
other form of business organization. 

(2.1) A person who operates a multi-level 
marketing plan shall ensure that any 
representations relating to compensation 
under the plan that are made to a 
prospective participant in the plan by a 
participant in the plan or by a 
representative of the person who operates 
the plan constitute or include fair, 
reasonable and timely disclosure of the 
information within the knowledge of the 
person who operates the plan relating to 

(a) compensation actually received by 
typical participants in the plan; or 

(b) compensation likely to be received 
by typical participants in the plan, 
having regard to any relevant 
considerations, including those 
specified in paragraph (2)(b ). 

l' etre par eux compte tenu de tous facteurs 
utiles relatifs notamment a la nature du 
produit, a son prix, a sa disponibilite et a 
ses debouches de meme qu'aux 
caracteristiques du systeme et de systemes 
similaires et a la fonne juridique de 
l' exploitation. 

Idem 

(2.1) Il incombe a l'exploitant de veiller 
au respect, par les participants et ses 
representants, de la regle enoncee au 
paragraphe (2), compte tenu des 
informations dont il a connaissance. 
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Due diligence defence 

(2.2) A person accused of an offence under 
subsection (2.1) shall not be convicted of 
the offence if the accused establishes that 
he or she took reasonable precautions and 
exercised due diligence to ensure 

(a) that no representations relating to 
compensation under the plan were 
made by participants in the plan or by 
representatives of the accused; or 

(b) that any representations relating to 
compensation under the plan that were 
made by participants in the plan or by 
representatives of the accused 
constituted or included fair, reasonable 
and timely disclosure of the 
infonnation referred to in that 
subsection. 

Defense 

(2.2) La personne accusee d'avoir 
contrevenu au paragraphe (2.1) peut se 
disculper en prouvant qu' elle a pris les 
mesures utiles et fait preuve de diligence 
pour que: 

a) soit ses · representants ou les 
participants ne fassent aucune 
declaration concernant la 
remuneration versee au titre du 
systeme; 

b) soit leurs declarations respectent 
les criteres enonces au paragraphe 
(2). 

Class Proceedings Act, R.S.B.C. 1996, c. 50, s. 29 

Aggregate awards of monetary relief 

29 (1) The court may make an order for an aggregate monetary award in respect of all or any 
part of a defendant's liability to class members and may give judgment accordingly if 

(a) monetary relief is claimed on behalf of some or all class members, 

(b) no questions of fact or law other than those relating to the assessment of monetary 
relief remain to be detennined in order to establish the amount of the defendant's 
monetary liability, and 

( c) the aggregate or a part of the defendant's liability to some or all class members can 
reasonably be detennined without proof by individual class members. 

(2) Before making an order under subsection (1 ), the court must provide the defendant with 
an opportunity to make submissions to the court in respect of any matter touching on the 
proposed order including, without limitation, 

(a) submissions that contest the merits or amount of an award under that subsection, and 

(b) submissions that individual proof of monetary relief is required due to the individual 
nature of the relief. 
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The Limitations of Actions Act, C.C.S.M. c. Loi sur la prescription, LlSO de la C.P.L.M., 
LlSO, s. 2(1)(i) s. 2(l)(i) 

Limitations 

2(1) The following actions shall be 
commenced within and not after the times 
respectively hereinafter mentioned: 

* * * 
(i) actions for the recovery of money 
( except in respect of a debt charged 
upon land), whether recoverable as a 
debt or damages or otherwise, and 
whether a recognizance, bond, 
covenant, or other specialty, or on a 
simple contract, express or implied, 
and actions for an account or not 
accounting, within six years after the 
cause of action arose; 

Prescription 

2(1) Les actions suivantes se prescrivent 
par les delais respectifs indiques ci
dessous: 

* * * 
i) une action en recouvrement d'une 
somme d'argent (sauf celle relative a 
une creance grevant un bien-fonds), 
que cette s01mne d'argent soit 
recouvrable a titre de dette, de 
dommages-interets ou a un autre titre, 
ou que cette somme decoule d'un 
engagement, d'un cautionnement, 
d'un contrat ou d'un contrat scelle ou 
d'une convention verbale, expresse 
ou tacite, se prescrit par six ans, a 
compter de la naissance de la cause 
d'action; il en est de meme d'une 
action en reddition de compte ou pour 
non-reddition de compte; 

Statute of Limitations, R.S.P .E.I. 1988, c. S-7, s. 2(1 )(g) 

Limitation periods 

2. (1) The following actions shall be commenced within and not after the times respectively 
hereinafter mentioned: 

* * * 
(g) any other action not in this Act or any other Act specifically provided for, within six 
years after the cause of action arose. 
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