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PART I: OVERVIEW OF THE RESPONDENT’S POSITION, STATEMENT OF FACTS, 

PROCEEDINGS AND JUDGMENTS 

A. Overview: Case Raises No Issue of Public Importance 

 The applicant has yet to be tried for the provincial Motor Vehicle Act offence (driving 1.

while disqualified) he is alleged to have committed on June 18, 2014. On his trial date, the 

applicant’s application for a French language trial was dismissed by Gulbransen P.C.J. The 

application was dismissed on two bases: that s. 133 of the provincial Offence Act does not 

incorporate s. 530 of the Criminal Code, which allows an accused person to elect to be tried in 

either official language; nor does it displace a 1731 British statute received into British Columbia 

law mandating the use of English in court proceedings concerning provincial laws.  

 This statutory interpretation issue is confined to statutory provisions and context that are 2.

uniquely British Columbian, as demonstrated by Conseil scolaire francophone de la Colombie‑

Britannique v. British Columbia, 2013 SCC 42, where this Court recently confirmed that the 

language of court proceedings is a provincial responsibility and the Charter reflects the 

importance of respect for the constitutional powers of the provinces. However, the applicant 

seeks to have this Court adjudicate this question of statutory interpretation before any appellate 

consideration of this case by a British Columbia court.  

 By petition to the British Columbia Supreme Court (BCSC), the applicant sought 3.

prerogative relief that Gulbransen P.C.J.’s decision be quashed and a French language trial be 

ordered. Blok J. dismissed the petition on the basis that the principles deprecating interlocutory 

relief in criminal trials were not displaced by any special circumstances.  

 The applicant’s appeal of Blok J.’s ruling to the British Columbia Court of Appeal 4.

(BCCA) was dismissed. That court applied a deferential standard of review to Blok J.’s 

discretionary decision and found that it was not tainted by any error in principle.  

 The applicant says this case raises two issues of sufficient public importance that this 5.

Court should consider them. The first is the question of statutory interpretation, namely whether 

the provincial court judge correctly interpreted s. 133 of the British Columbia Offence Act as not 

incorporating the s. 530 language rights of the Criminal Code (the “substantive question”). The 

http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
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second is whether this ruling is properly reviewable on an interlocutory basis by way of 

application for prerogative relief (the “procedural question”). 

 The respondent says that neither of these questions raises issues of such significance that 6.

this Court should grant leave to appeal.  

 The substantive question raises no issue of sufficient public importance that warrants this 7.

Court’s attention.  

 First, whether or not s. 133 of the British Columbia Offence Act incorporates s. 530 of the 8.

Criminal Code is a question of statutory interpretation of that provision (i.e. s. 133), to be 

assessed and decided in the context of that Act and the broader context of the 1731 British statute 

received into British Columbia law and whether the 1731 statute has been displaced in that 

province. Section 133 of British Columbia Offence Act is not analogous to the legislation 

concerning provincial/summary offence proceedings of the three other Atlantic provinces 

referred to by the applicant. The provisions are worded differently from the British Columbia 

provision and each statute is considerably different from the other. In addition, there has been no 

sustained appellate consideration or interpretation of whether any of the Atlantic provisions 

incorporate s. 530 of the Criminal Code, but only a bare conclusion based on a Crown concession 

in Nova Scotia. 

 Second, because of the unsuccessful interlocutory attempts to contest the initial 9.

determination of the substantive question, it has not been subjected to appellate scrutiny by 

British Columbia courts. Hearing this case at this stage would deprive this Court of any analysis 

of the issue by one or more British Columbia appellate courts, which would interpret the extant 

jurisprudence in the provincial context. 

 Nor does the procedural question in this case raise any issue that requires resolution by 10.

this Court.  

 The availability of interlocutory prerogative relief to parties (and third parties) in criminal 11.

and quasi-criminal proceedings is relatively well-settled and will be further clarified by this 

Court’s decision in the pending appeal of R. v. Awashsish (SCC 37207). There is no merit to the 

applicant’s assertion that his case would allow this Court to determine the extent to which denial 

http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530


3 

of an accused’s s. 530 right to a trial in the official language of his choice constitutes prejudice 

that is not remedial by way of an appeal, thus justifying immediate interlocutory relief.  

 The dispositive flaw in this argument lies in its assumption that the applicant has the  12.

s. 530 right and has been denied it. If that were the case, the provincial court judge would have 

committed jurisdictional error in failing to apply a mandatory provision (i.e. s. 530). But that is 

not what happened; the provincial court judge merely interpreted legislation as to the 

applicability of s. 530, and the correctness of that decision is reviewable by way of appeal in the 

ordinary course as it does not impact trial fairness.  

 In addition, even if one accepts for the sake of argument  that it is appropriate to assume 13.

that the s. 530 right is denied by virtue of the trial judge’s decision on the scope of s. 133, the 

denial of the right must be placed in context.. While the right itself is important for reasons well-

established by this Court relating to Canada’s linguistic duality, it remains a statutory rather than 

a constitutional right.      

 Properly understood, this case is not about the importance of s. 530 to the linguistic 14.

duality of Canada, which is well established. Nor is it about the scope or content of that provision 

or whether it was complied with by the trial court or the prosecution in this case. Nor does it 

provide a vehicle to decide whether a deprivation of s. 530 rights constitutes a special 

circumstance justifying interlocutory prerogative relief.  As such, the applicant’s invocation of s. 

16 of the Charter, and the complex constitutional principles and jurisprudence surrounding 

language rights are misplaced as reasons for this Court to grant leave to hear this case. 

 Conseil Scolaire Francophone touched on the very issue in this case, namely the language 15.

of court proceedings in British Columbia.  It would be premature in the development of its 

principles for this Court to weigh in on the question without the benefit of considered decisions 

from British Columbia appellate courts. 

http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
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B. Statement of Facts and Judgments 

 The facts and chronology of the judgments leading to the decision under appeal were 16.

conveniently summarized in the introduction to judgment of the BCCA (Bessette v. British 

Columbia (Attorney General), 2017 BCCA 264 (“Bessette BCCA”)) at paras. 1-8: 

[1] On September 29, 2014, the appellant, Joseph Roy Eric Bessette, was charged 
under the Motor Vehicle Act, R.S.B.C. 1996, c. 318, of driving on June 18, 2014 while 
prohibited. Mr. Bessette is a francophone. 

[2] On January 19, 2015, Mr. Bessette appeared at the Provincial Court of British 
Columbia in Surrey and requested that his trial be conducted in the French language. The 
matter was adjourned to January 28, 2015. 

[3] On or about January 26, 2015, the Crown advised Mr. Bessette that it would 
oppose his request for a trial in French.  

[4] On July 13, 2015, in reasons indexed at 2015 BCPC 230, 2015 BCPC 0230, 
Gulbransen P.C.J., dismissed Mr. Bessette’s application to be tried in French.  

[5] On March 14, 2016, Mr. Bessette filed a petition in the Supreme Court seeking an 
order in the nature of certiorari quashing the decision of Judge Gulbransen and an order 
in the nature of mandamus directing that his trial be conducted in French.  

[6] On December 23, 2016, Mr. Justice Blok, in reasons indexed at 2016 BCSC 2416, 
dismissed the petition finding that it was premature to review the decision because it was 
an interlocutory ruling that will, if necessary, be reviewable by way of an appeal once the 
trial has concluded. He did not consider the merits or the substantive issue in the case.  

[7] Mr. Bessette now appeals to this Court. He asks this Court to set aside the order of 
Mr. Justice Blok, quash the decision of Judge Gulbransen and direct that his trial in the 
Provincial Court be conducted in French.  

[8] Mr. Bessette’s trial arising out of his alleged driving on June 18, 2014, has been 
continually adjourned pending the outcome of his application for a trial in French. We 
were advised that the trial would likely take no more than an hour. 

 The BCCA also summarized the provincial court and Supreme Court judgments at paras. 17.

15-17: 

PROVINCIAL COURT REASONS 

[15] In Provincial Court, Judge Gulbransen rejected Mr. Bessette’s submission that 
s. 530 of the Criminal Code is incorporated by s. 133 of the Offence Act. In his opinion, 
the issue of which language is to be spoken in provincial court prosecutions under 
provincial statutes is constitutionally a matter within the sole jurisdiction of the province. 

http://canlii.ca/t/h4s2q
http://canlii.ca/t/h4s2q
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-318/latest/rsbc-1996-c-318.html
https://www.canlii.org/en/bc/bcpc/doc/2015/2015bcpc230/2015bcpc230.html
https://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc2416/2016bcsc2416.html
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He noted that British Columbia has not specifically provided that persons prosecuted 
under provincial statutes have the right to a trial in French. He reasoned that the mere fact 
that the province has not specifically provided for the right to a French trial, does not 
itself result in the incorporation of s. 530 of the Criminal Code into s. 133 of the Offence 
Act. Accordingly, he dismissed the application. 

SUPREME COURT REASONS 

[16] In the Supreme Court, Mr. Bessette brought a petition under the Judicial Review 
Procedure Act seeking an order setting aside the Provincial Court’s dismissal of his 
application, as well as an order in the nature of certiorari and mandamus to compel the 
Provincial Court to conduct his trial in French. At the hearing of the petition, the Attorney 
General submitted it was premature to review the decision below because it was an 
interlocutory ruling reviewable by way of an appeal once the trial was concluded. While 
Mr. Bessette did not dispute the proposition that superior courts generally do not 
intervene in prosecutions brought in Provincial Court, he maintained that special 
circumstances were present in this case which called for such intervention.  

[17] Mr. Justice Blok did not agree. He found Mr. Bessette failed to establish that the 
circumstances of the case were such that the interests of justice required immediately 
granting the prerogative remedies sought. He found that Mr. Bessette’s remedy is through 
an appeal, if necessary, after the trial concluded. In the result, he dismissed the petition 
and did not consider the merits of the substantive issue. 

 The BCCA, speaking through Goepel J.A., dismissed the applicant’s appeal. The court 18.

concluded that Justice Blok’s decision denying prerogative relief was discretionary.  

Consequently, his decision finding that the interests of justice did not require immediately 

granting the prerogative remedies sought and that the appeal provisions of the Offence Act 

provided an adequate alternative remedy was entitled to deference (Bessette BCCA at  

paras. 23-5). 

 The BCCA specifically rejected the applicant’s assertion that a new trial is not an 19.

effective remedy should it ultimately be concluded that he did not receive the benefit of s. 530 

(Bessette BCCA at para. 30)  

 The court rejected the applicant’s argument that Blok J. erred in failing to find that the 20.

decision denying him a French trial was jurisdictional in nature (Bessette BCCA at para. 29). It 

also found that it was open to Blok J. to find that the applicant failed to establish that the 

circumstances of this case were such that the interests of justice required immediately granting 

http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01
http://canlii.ca/t/h4s2q
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://canlii.ca/t/h4s2q
http://canlii.ca/t/h4s2q
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the prerogative remedy sought. The applicant had not shown any error in principle or other 

reason warranting appellate intervention (Bessette BCCA at para. 31). 

PART II: QUESTIONS IN ISSUE  

 The applicant posits at para. 9 of his application that this case gives rise to two questions, 21.

each of which raises issues of public importance that warrant the granting of leave to appeal to 

this Court. The respondent agrees that the case gives rise to one substantive and one procedural 

question, but as noted in the overview, it disagrees that they raise any issue of public importance 

that would warrant this Court granting leave to appeal. 

 Moreover, it disagrees with the framing of the questions by the applicant, in particular the 22.

procedural question. As framed by the applicant, the procedural question (styled “question 

préliminaire”) incorrectly assumes in its formulation the very thing that has yet to be established, 

namely error by the trial judge on the first substantive question. It assumes that s. 530 of the Code 

applies to the applicant and then asks whether this equally assumed denial of that provision’s 

language rights would warrant intervention by way of prerogative relief.  

 The respondent states the questions in issue as follows:  23.

a. The substantive question: If the BCCA was wrong in concluding that Blok J. did 
not err in declining to consider the merits of the impugned decision, was 
Gulbransen P.C.J.’s decision to dismiss the appellant’s application for a French 
trial correct?  

 
This raises the issue as to whether s. 133 of the Offence Act, R.S.B.C. 1996, c. 338 
incorporates s. 530 of the Criminal Code, R.S.C. 1985, c. C-46 and if so, does it 
displace the requirement of the 1731 Act mandating English as the language of 
Offence Act proceedings. 

 
b. The procedural question: Whether the BCCA correctly concluded that Blok J. 

committed no error in dismissing the appellant’s petition for prerogative relief that 
sought certiorari and mandamus in relation to the decision of Gulbransen P.C.J. 

 
This raises the issue as to whether the BCCA and Blok J. were correct that 
Gulbransen P.C.J.’s decision that s. 133 of the Offence Act did not incorporate 
s. 530 of the Criminal Code was not jurisdictional in nature and that no special 
circumstances warranted prerogative relief being granted on an interlocutory basis. 

http://canlii.ca/t/h4s2q
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
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 The respondent says that neither of these questions raise any issue of national or public 24.

importance and that leave to appeal to this Court should be denied.  

PART III – ARGUMENT 

A. The Substantive Question: Section 133 Offence Act and s. 530 Criminal Code  

 Conseil Scolaire Francophone affirmed the centrality of provincial context to the 25.

interpretation of language rights in courts in British Columbia. Despite this, the applicant’s 

position on the substantive question is that resolution of the interpretive question of whether  

s. 133 of the Offence Act incorporates s. 530 of the Criminal Code is of national importance 

because of the similarity of s. 133 to provisions in the provincial offence legislation of three other 

Atlantic provinces by which parts of the Criminal Code are incorporated: see Applicant’s 

Memorandum of Argument, p. 3 (42 of Application), heading A, subheading a), para. 10; p. 5-6, 

(44-45 of Application), subheading b), para. 15 and subheading c), paras. 16-18. There is no 

foundation for this submission. The specific provisions in the other provinces are different from 

s. 133, and the provincial offence legislative schemes themselves are markedly different amongst 

themselves. In addition, the case of R. v. MacKenzie, 2004 NSCA 10 did not interpret the Nova 

Scotia provision alleged by the applicant to be so similar to s. 133 of the Offence Act that it 

creates a contradiction with the trial ruling in this case.  

B. Section 133 Offence Act Different From Atlantic Canada Provisions – No Issue of 
National Importance 

 The emphasis placed by Conseil Scolaire Francophone on provincial context is 26.

important.  An examination of the language of the “Criminal Code incorporation provisions” 

used by British Columbia, Nova Scotia, Prince Edward Island and Newfoundland and Labrador 

in the legislation used in relation to province offences shows significant differences in the extent 

to which provinces adopt parts of the Criminal Code, and the language that they use to do so. The 

following chart reproduces the incorporation provisions and illustrates the different approaches 

and language used: 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://canlii.ca/t/1gmms
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
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British Columbia  Nova Scotia 
Offence Act, s. 133 
 
 If, in any proceeding, matter or thing to 
which this Act applies, express provision 
has not been made in this Act or only 
partial provision has been made, the 
provisions of the Criminal Code relating to 
offences punishable on summary 
conviction apply, with the necessary 
changes and so far as applicable, as if its 
provisions were enacted in and formed part 
of this Act. 

Summary Proceedings Act, s. 7 (1)  
 
Except where and to the extent that it is 
otherwise specially enacted, the provisions 
of the Criminal Code (Canada), except 
section 734.2, as amended or re-enacted 
from time to time, applicable to offences 
punishable on summary conviction, 
whether those provisions are procedural or 
substantive and including provisions which 
impose additional penalties and liabilities, 
apply, mutatis mutandis, to every 
proceeding under this Act. 
 

Prince Edward Island Newfoundland and Labrador 
Summary Proceedings Act, s. 4 
 
The provisions of the Criminal Code 
(Canada) R.S.C. 1985, Cap. C-46, as 
amended from time to time, including 
provisions relating to appeals, applicable to 
offences punishable on summary 
conviction apply with the necessary 
changes to proceedings to which this Act 
applies. 

Provincial Offences Act, s. 6 (1) 
 
Except where and to the extent that it is 
otherwise specifically enacted, the 
provisions of the Criminal Code respecting 
summary convictions and the proceedings 
relating to them apply, with the necessary 
changes, in respect of offences and orders 
and proceedings relating to the offences and 
orders made or to be made under this Act. 

 

 Beyond the differences in the express language used in the provisions, the scheme of each 27.

provincial act as a whole shows the widely divergent approaches employed by different provinces 

to provincial offences and their enforcement. The British Columbia Offence Act has 133 sections 

which address issues ranging from penalty, evidence at trial, right to counsel, commencement of 

proceedings, the formalities of an information, aspects of the trial process, and appeals, to list a 

few. None of the other three provincial acts is even remotely as comprehensive. Indeed, the 

Summary Proceedings Act, RSPEI 1988 contains a mere 13 sections.  

 The specific statutory differences are significant. The incorporation provision in the Nova 28.

Scotia Summary Proceedings Act works in the opposite way from the Offence Act.  Under the 

Summary Proceedings Act, Criminal Code provisions apply “Except where and to the extent that 

it is otherwise specially enacted” [emphasis added].  In other words, in Nova Scotia it takes 

specific legislative action for provisions of the Criminal Code not to apply. 

http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://www.bclaws.ca/civix/document/id/complete/statreg/85046_01
http://nslegislature.ca/legc/statutes/summary%20proceedings.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/S-09-Summary%20Proceedings%20Act.pdf
http://assembly.nl.ca/Legislation/sr/regulations/rc990078.htm
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01
https://www.princeedwardisland.ca/sites/default/files/legislation/S-09-Summary%20Proceedings%20Act.pdf
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 In contrast, under the Offence Act, the presumption is the reverse: it is only where 29.

“express provision has not been made in this Act or only partial provision has been made, the 

provisions of the Criminal Code relating to offences punishable on summary conviction apply.”  

Under this scheme, it takes a specific legislative void before the Criminal Code is imported.   

Given the often and recently applied 1731 Act, there is no such void in British Columbia in 

matters of language. 

 The distinction between presumptive incorporation (as in Nova Scotia and Newfoundland 30.

and Labrador) and the more selective process under s. 133 was correctly reviewed in R. v. 

Corbett, 2005 BCSC 1437.  The mere absence of an option under the Offence Act does not lead to 

that option being imported from the Code under s. 133.   What must be considered is the 

particular provincial legislative context.   

 The applicant does not cite any authorities that have interpreted how the incorporation 31.

provisions of Newfoundland and Labrador or Prince Edward Island have been interpreted vis-à-

vis s. 530 of the Code, or in relation to other such provisions in other provinces, let alone British 

Columbia.  

 Instead, the applicant suggests that the MacKenzie case interpreted the Nova Scotia 32.

provision, said to be analogous to s. 133 of the Offence Act, in a way that is contradictory to the 

interpretation of s. 133 by the trial judge in the case at bar.  This assertion is without merit. 

 The Nova Scotia Court of Appeal in MacKenzie engaged in no interpretation of the 33.

provincial incorporation provision in that province; beyond a conclusory statement that s. 530 

was incorporated by the provincial provision, there is no reasoning.  It appears that the 

application of s. 530 to provincial prosecutions was conceded by the Crown.  Thus MacKenzie 

does not provide a ruling on contested point (MacKenzie at paras. 3, 6-9). 

 There other reasons that undermine the applicant’s submission that there is a national or 34.

multi-provincial importance to the trial judge’s interpretation of s. 133 of the Offence Act. As this 

Court stated in Conseil Scolaire Francophone, where laws concerning the language of court 

proceedings are considered, An Act that all Proceedings in Courts of Justice within that Part of 

Great Britain called England, and in the Court of Exchequer in Scotland, shall be in the English 

http://canlii.ca/t/1lsgz
http://canlii.ca/t/1lsgz
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://canlii.ca/t/1gmms
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://canlii.ca/t/1gmms
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://canlii.ca/t/1gmms
http://canlii.ca/t/1gmms
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
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Language (G.B.), 1731, 4 Geo. II, c. 26 (the “1731 Act”) must be examined in several respects. 

Whether, when and the mechanism by which the 1731 Act was received into the law of a 

province must be determined. In determining the question of reception, statutory or common law 

requirements of suitability must be decided, which requires consideration of local circumstances: 

Conseil Scolaire Francophone at paras. 27-40. Following this exercise, the court must then 

determine the extent to which the legislation in question has expressly or impliedly modified the 

1731 Act: Conseil Scolaire Francophone at paras. 42-57. It is readily apparent that determining 

whether any particular province has incorporated s. 530 of the Criminal Code into its provincial 

statute enforcement scheme is a complex exercise that is driven by uniquely provincial issues and 

not amenable to a simple exercise of statutory interpretation. 

C. Leave to Appeal Premature 

 As will be argued when addressing the procedural question, there is no basis for this 35.

Court to grant leave in this case on the issue of interlocutory prerogative relief. It would therefore 

be premature for this Court to grant leave to appeal to consider the substantive question when it 

has not been the subject of appellate scrutiny. The applicant will have recourse to two potential  

appeals following his trial if he is convicted (ss. 102, 115, 124 Offence Act) after which leave to 

appeal from this Court may be sought pursuant to s. 40 of the Supreme Court Act, R.S.C., 1985, 

c. S-26. 

 By following these appellate routes, and if the applicant is ultimately unsuccessful in his 36.

appeals, this Court will have the benefit of the fulsome appellate consideration of two provincial 

appellate courts in determining whether leave to appeal should be granted. 

D. The Procedural Question: Prerogative Relief Appropriately Denied Applying 
Established Principles – No Issue of Public Importance    

 Permeating the applicant’s submission on the procedural question is his 37.

mischaracterization of the decision that was subject to judicial review in this case. As noted 

earlier, the applicant’s argument on the issue of prerogative relief is premised on the assumption 

that the provincial court judge’s decision was wrong and this assumed error deprived him of his 

s. 530 rights. It is the prejudice flowing from the denial of these rights that, according to the 

applicant, justifies interlocutory prerogative intervention, as an appeal would not provide 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section102
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section115
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section124
http://laws-lois.justice.gc.ca/eng/acts/S-26/page-3.html?txthl=40#s-40
http://laws-lois.justice.gc.ca/eng/acts/S-26/page-3.html?txthl=40#s-40
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
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adequate alternative relief. As will be explained, when the decision under review is properly 

characterized, the decisions of the BCSC and the BCCA denying prerogative relief will be seen 

as involving the application of settled principles of judicial review.  

E. Analytical Framework: Prerogative Relief in Prosecution Proceedings 

 The jurisprudence setting out the analytical framework applicable to prerogative relief in 38.

the context of prosecutions for offences is informed by established policy considerations.  These 

considerations reflect the judicial concern with effective, efficient and timely decision making, as 

well as respect for the jurisdictional competence of statutory decision-makers. Where broad rights 

of appeal from final decisions are statutorily available, the fragmentation of prosecutions through 

interlocutory review mechanisms is deprecated because of its effects on timeliness and efficiency. 

Consequently mid-trial judicial review is highly constrained. Limiting prerogative relief to 

jurisdictional error is one aspect of the limitations. The other is found in the discretionary nature 

of the relief and the narrow and exceptional circumstances in which relief may be granted even if 

the error is not jurisdictional. 

 A review of the authorities demonstrates that Blok J. (the reviewing judge) was correct 39.

when he concluded that the impugned decision was one which Gulbransen P.C.J. (the trial judge) 

was entitled to make, and which would be subject to possible review on appeal following the 

trial. The decision was not jurisdictional in nature. The jurisprudence also demonstrates that no 

exceptional circumstances existed in this case that warranted exercising discretion to grant 

prerogative relief, again as correctly concluded by the reviewing judge. 

F. No Jurisdictional Error  

 In criminal law matters, applications for certiorari are rare due to the comprehensive 40.

appeal rights available in the Criminal Code. Sections 102, 115 and 124 of the Offence Act 

provide for similar appeal rights in relation to provincial offences in British Columbia. It is well-

established in the jurisprudence that there are no appeals from interlocutory findings in criminal 

matters: R. v. M.P.S., 2014 BCCA 338, at para. 44; R. v. Duvivier (1991), 3 O.R. (3d) 49 

(ONCA) (O.R. sub nom. R. v. Johnson), [hereinafter referenced as “Johnson”] at p. 24. 

http://canlii.ca/t/gs810
http://canlii.ca/t/g1cgt
http://canlii.ca/t/g1cgt
http://canlii.ca/t/g1cgt
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 As with proceedings prosecuted under the Criminal Code, there is no appeal from 41.

interlocutory rulings available to the appellant under the Offence Act.  The scope of review on 

certiorari in provincial and federal prosecutions is limited to jurisdictional error: R. v. M.P.S., 

2014 BCCA 338 at paras. 44-47; R. v. Harrop Recycling and Appraisals Ltd., [1990] B.C.J. No. 

2854 (S.C.), at p. 3; R. v. Budgell, 2012 BCSC 1302 at paras. 19-24; Re Poulin, [1968] 4 C.C.C. 

221 (B.C.S.C.), affirmed [1969] 3 C.C.C. 118 (C.A.). 

 Of particular relevance to the case at bar, the concept of jurisdiction in the context of the 42.

availability of extraordinary remedies was lucidly explained by Watt J. (as he then was):   

The extraordinary remedies, including habeas corpus, are concerned with jurisdiction. It 
is their purpose, even under Gamble, supra, to ensure that courts of limited jurisdiction do 
not exceed, or for that matter decline their mandate. It necessarily follows that what is 
said to warrant their grant must be a loss, refusal or excess of jurisdiction. Nothing less 
will suffice. Neither is more required. 
 
… A trial judge has as much jurisdiction to decide an issue wrongly as he or she does to 
determine it rightly. Jurisdiction is not acquired or retained only by a correct decision. 
Neither is it lost by a wrong decision. Jurisdiction is concerned with the authority to 
decide an issue. It matters not to that authority the correctness of the decision. 
 
R. v. M.P.S., 2013 BCSC 1953 at para. 30, citing R. v. Sarson (1992), 73 C.C.C. (3d) 1 at 
24-25 (Ont. Gen. Div.), aff’d 88 C.C.C. (3d) 95 (Ont. C.A.), further aff’d [1996] 2 S.C.R. 
223  

[Emphasis added] 

 Judge Gulbransen clearly had jurisdiction to render the decision he did.  In the language-43.

of-trial case of Poulin (pre-dating s. 530 of the Code) the BCSC held “that the learned magistrate 

had jurisdiction to order, as he did, that the applicant’s trial would be conducted in English” 

[emphasis added] and denied a prerogative writ: Re Poulin, at p. 221.  This decision was upheld 

on appeal and represents the application of settled principles. 

 The central flaw in the applicant’s argument stems from his assertion that the trial judge 44.

failed to comply with the mandatory requirements of s. 530 of the Criminal Code. The applicant 

asserted this position before the BCCA and it permeates his entire argument concerning 

prerogative relief. To cite but one of many examples, the applicant states at para. 37 of his 

Memorandum of Argument (p. 12; p. 51 of Application): “L’intervention de cette Cour est 

http://canlii.ca/t/gs810
http://canlii.ca/t/gs810
http://canlii.ca/t/1dtzd
http://canlii.ca/t/fskkh
http://canlii.ca/t/gcnrg
http://canlii.ca/t/gcnrg
http://canlii.ca/t/gbd9p
http://canlii.ca/t/g1mnp
http://canlii.ca/t/231t5
http://canlii.ca/t/1fr9w
http://canlii.ca/t/1fr9w
http://canlii.ca/t/gcnrg
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://canlii.ca/t/gcnrg
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
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requise afin de réaffirmer, généralement, que le déni du droit  à un procès dans la langue 

officielle de son choix constitue un préjudice en soi.” (Underlining by applicant; bold emphasis 

added)  

 The trial judge did not fail to apply the provisions of s. 530. Indeed, he did not consider 45.

whether the specific terms of s. 530 should apply at all because he decided the provision as a 

whole was inapplicable to the case as it did not apply to Offence Act prosecutions by means of  

s. 133 of that act or otherwise. 

 It cannot be maintained that deciding whether s. 133 incorporates s. 530 of the Criminal 46.

Code amounts to jurisdictional error in the strict sense of the term. The trial judge interpreted a 

procedural provision of a provincial statute (s. 133 of the Offence Act) that says nothing about his 

own authority or jurisdiction to try the offence with which the appellant is charged. As correctly 

concluded by the BCSC and BCCA, applying established jurisprudence, because this decision 

was not jurisdictional in character, contesting its correctness cannot be done through interlocutory 

prerogative relief but rather must be undertaken by an appeal following the conclusion of the 

trial. 

 The jurisprudence is clear that interpretation of statutory provisions that are themselves 47.

not jurisdictional (i.e. establish the authority of the court, or involve the application of mandatory 

provisions) are not amenable to prerogative relief. Watt J.A. concisely explained these settled 

principles: 

52    Jurisdiction has to do with the authority to decide an issue or perform a duty, not the 
nature or correctness of the decision made: Belgo Canadian Pulp & Paper Co. v. Trois-
Rivières (Cour des sessions de la paix) (1919), 33 C.C.C. 310 (C.S. Que.). In Review, at 
pp. 317-318. On subjects within its jurisdiction, if a court of limited jurisdiction 
misconstrues a statute or otherwise misdecides the law, the remedy to correct the legal 
error is an appeal from the final disposition, not an application for an order in lieu of the 
extraordinary remedies of mandamus or certiorari: Long Point Co. v. Anderson (1891), 18 
O.A.R. 401 (Ont. C.A.), at pp. 406 ; 407-408; 411. 
 
53    As a general rule, errors in the admission or exclusion of evidence are not 
jurisdictional errors: Cohen v. R., [1979] 2 S.C.R. 305 (S.C.C.), at pp. 307-308. Further, 
errors in the application of the rules of evidence are not jurisdictional errors: R. v. 
DesChamplain, [2004] 3 S.C.R. 601 (S.C.C.), at para. 17. The same may be said about 
errors in interpreting statutory provisions that are not jurisdictional in nature. 
 

http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133


14 

R. v. Vasarhelyi, 2011 ONCA 397, (leave to appeal to SCC refused, 2012 CarswellOnt 
1555) [Emphasis added] 
 
See also: R. v. Gray, 1991 CarswellOnt 747 (Gen Div) at para. 35 
 

G. No Exceptional Circumstances Warranted Exercising Discretion to Grant 
Prerogative Relief 

 Prerogative relief via certiorari was initially restricted to jurisdictional error in the narrow 48.

or technical sense of “compétence”, but developed to allow for judicial review for error of law on 

the face of the record where the error “assumed a jurisdictional dimension”: R. v. Skogman, 

[1984] 2 S.C.R. 93 at pp. 98-100.   

 As noted in paragraph 38 above, there are strong policy reasons that underpin restricting 49.

the availability of extraordinary remedies in relation to interlocutory rulings in this way.  They 

were summarized by Doherty J.A. in Johnson: 

…Such applications can result in delay, the fragmentation of the criminal process, the 
determination of issues based on an inadequate record, and the expenditure of judicial 
time and effort on issues which may not have arisen had the process been left to run its 
normal course. The effective and efficient operation of our criminal justice system is not 
served by interlocutory challenges to rulings made during the process or by applications 
for rulings concerning issues which it is anticipated will arise at some point in the process. 
A similar policy is evident in those cases which hold that interlocutory appeals are not 
available in criminal matters [citations omitted].  
[Emphasis added]. 
 
Johnson, at p. 24 
 
See also: M.P.S. (BCCA) at paras. 40-43 
R. v. Felderhof, 2002 CanLII 41888 (ONSC) at paras. 11-16, affd (2003) 180 C.C.C. (3d) 
498 (C.A.) 

 In addition, a superior court should generally decline to grant certiorari where there is an 50.

appeal route available. Prerogative relief is discretionary and “a court will usually refuse such 

relief on the basis of prematurity if the tribunal has not completed its work.” R. v. Arcand (2004), 

192 C.C.C. (3d) 57 (Ont. C.A.) at p. 63, para. 13; R. v. Paterson, 2000 CanLII 9775 (Ont. C.A.) 

at para. 3; M.P.S. (BCCA), at para. 40. 

 The policy considerations that inform the discretionary nature of prerogative relief are 51.

equally applicable to British Columbia Offence Act proceedings. R. v. Sekhon, 2016 BCSC 1697, 

http://canlii.ca/t/flhnh
https://scc-csc.lexum.com/scc-csc/scc-l-csc-a/en/item/11757/index.do?r=AAAAAQAKVmFzYXJoZWx5aQE
https://scc-csc.lexum.com/scc-csc/scc-l-csc-a/en/item/11757/index.do?r=AAAAAQAKVmFzYXJoZWx5aQE
http://canlii.ca/t/g1fnf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2492/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2492/index.do
http://canlii.ca/t/g1cgt
http://canlii.ca/t/g1cgt
http://canlii.ca/t/gs810
http://canlii.ca/t/51lh
http://canlii.ca/t/1g269
http://canlii.ca/t/1g269
http://canlii.ca/t/1jff7
http://canlii.ca/t/1jff7
http://canlii.ca/t/1fb6j
http://canlii.ca/t/gs810
http://canlii.ca/t/gtp5f


15 

at paras. 8-9. See also Arcand, at p. 63-64, para. 14 where the same point is made regarding 

Ontario provincial offence prosecutions.   

 The jurisprudence of this Court has also addressed the availability of prerogative relief for 52.

errors of law that do not assume a jurisdictional dimension to third parties in prosecution 

proceedings: see for example Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835 

and R. v. Cunningham, 2010 SCC 10.  The central distinguishing and defining feature of third 

party cases is the absence of any right of appeal at all by the third party against the orders made 

against them. 

 Beyond errors of law that are clearly jurisdictional or assume a jurisdictional dimension, 53.

the jurisprudence has recognized that there will be exceptional circumstances which will allow a 

superior court to grant interlocutory relief. The circumstances must be such that the interests of 

justice require immediate intervention by the superior court: Johnson, at p. 24-25; Arcand, at p. 

64, para. 15; and M.P.S. (BCCA), at para. 42. 

 In Johnson, Doherty J.A. reviewed the jurisprudence that illustrated the exceptional 54.

nature of the circumstances that justify the exercise of discretion by reviewing some examples, 

most of which were grounded in potential Charter of Rights infringements: 

a. Where an adverse ruling to an accused on a Charter issue is manifestly and palpably 
wrong (R. v. Corbeil (1986), 27 C.C.C. 3d (Ont. C.A.), at p. 254); 

b. Where the trial judge was in part responsible for the Charter violation in a s. 11(b) 
application, due to the trial judge's delay of 11 months to decide a motion on a 
directed verdict (R. v. Rahey , [1987] 1 S.C.R. 588 at pp. 599-601); and, 

c. Where the appellant was convicted and sentenced for murder under the wrong law 
and was granted immediate relief by the Supreme Court in the form of a s. 24(1) 
Charter declaration of her eligibility for parole (R. v. Gamble, [1988] 2 S.C.R. 595 at 
pp. 648-649). 

 None of these special circumstances were present in Johnson (which involved issuance of 55.

subpoena) because the trial court had jurisdiction to consider the issue and grant relief. 

 The reviewing judge in the case at bar, Blok J., was correct in concluding that no special 56.

circumstances warranted intervention by way of prerogative relief in the case at bar. He 

http://canlii.ca/t/1jff7
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1204/index.do?r=AAAAAQAUWzE5OTRdIDMgUy5DLlIuIDgzNSAB
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7849/index.do
http://canlii.ca/t/g1cgt
http://canlii.ca/t/1jff7
http://canlii.ca/t/gs810
http://canlii.ca/t/g1cgt
http://canlii.ca/t/1ftp7
http://canlii.ca/t/1ft9d
http://canlii.ca/t/g1cgt
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specifically reviewed each of the circumstances identified in the jurisprudence canvassed in 

Johnson and properly concluded that they were not present: Bessette BCSC at paras. 21-35. 

 The applicant’s assertion that the reviewing judge erred in his conclusions is without 57.

merit, as is his assertion that the BCCA erred in upholding his decision.  

H. Issue of Prejudice 

 The applicant’s contention that this aspect of the case raises an issue of public importance 58.

warranting adjudication by this Court rests on a singular assertion: an appeal of the ruling that s. 

113 of the Offence Act does not incorporate s. 530 of the Code is inadequate because it cannot 

remedy the prejudice of having had his trial in the English language, contrary to his choice. 

According to the applicant, the inadequacy of a post-trial appeal remedy is demonstrated by not 

having the ability to appeal an acquittal, which could leave him without any remedy such as new 

trial. 

 This argument misconceives the nature of s. 530 language rights and raises no issue of 59.

public importance.  

 As already mentioned, the applicant’s allegation of prejudice flows solely from the 60.

assumption that the trial judge’s ruling on the non-incorporation of s. 530 into s. 133 is in error. 

But even assuming, arguendo, that it is found to be an error on appeal following a trial resulting 

in a finding of guilt, a new trial in the French language would not be an inadequate remedy.   

 The applicant attempts to analogize his scenario with a number of situations in the 61.

jurisprudence identified as constituting special circumstances where an appeal offers an 

inadequate remedy: Canada (Procureur général) c. Dubois, 1987 CanLII 1107 (QC CA); R. v. 

Douglas, 2016 MBCA 81; Awashish v. R., 2016 QCCA 1164; Autorité des marchés financiers v. 

Ste-Marie, 2017 QCCS 507; and R v. Chue, 2011 ONSC 5322. Some of these cases involve 

putative violations of informer or solicitor client privilege, where the lifting of the privilege could 

not, of course, be remedied on appeal. Another involves a reasonable apprehension of bias rising 

to the level of compromising trial fairness and thus constituting jurisdictional error.  

http://canlii.ca/t/g1cgt
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://canlii.ca/t/1stjj
http://canlii.ca/t/gt1f2
http://canlii.ca/t/gt1f2
http://canlii.ca/t/gsgnj
http://canlii.ca/t/gxjdq
http://canlii.ca/t/gxjdq
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 The applicant seeks to argue that this case also gives rise to an exceptional circumstance 62.

justifying prerogative relief because of the inadequacy of an appeal as a remedy.  However, it is 

clear that this is not so.   

 First, no infringement of any Charter right has been pleaded in this case, nor is it 63.

suggested that trial fairness would be in any way compromised by the applicant’s trial taking 

place in English. As clearly set out by this Court in R. v. Beaulac, [1999] 1 S.C.R. 768, despite 

the importance of s. 530 as a substantive right for Canada’s official language linguistic minorities 

where it applies, the provision “is not concerned with assuring a fairer trial or a more reliable 

verdict” (at para. 53) as trial fairness is assured to all persons irrespective of the language they 

speak (at para. 41). 

 Since Beaulac, courts have added that even serious breaches of s. 530 rights do not 64.

constitute independent Charter infringements so as to trigger s. 24(1) relief. The Nova Scotia 

Court of Appeal in MacKenzie, while acknowledging their special status, reiterated the limits on 

s. 530 rights. In relation to s. 16(3) of the Charter (advanced by the applicant as another basis for 

leave to appeal in this case), the court endorsed the opinion of the Ontario Court of Appeal in 

Lalonde v. Ontario (Commission de restructuration des services de santé), 2001 CanLII 21164 

(ON CA) and stated at para. 57 that “section 16(3) of the Charter has not constitutionalized s. 

530 of the Criminal Code.  The violation of s. 530 in this case did not constitute a violation of s. 

16(3) of the Charter.” See also R. v. Munkonda, 2015 ONCA 309, where the court rejected 

arguments that egregious violations of s. 530 rights constitute Charter violations that warranted a 

stay of proceedings.   

 As stated recently by the BCCA in Yamba v. Canada (Minister of Justice), 2016 BCCA 65.

219 at para. 21: 

[21]        To begin, it is not at all clear that the right to a trial in one of our two official 
languages, provided for in s. 530 of the Criminal Code, is the equivalent of a 
constitutional right.  Although, by virtue of s. 16(1) of the Charter, English and French 
are the “official languages of Canada”, the Charter right to use either language in court 
proceedings extends only to the courts of New Brunswick and those established by 
Parliament (Charter, s. 19).  In R. v. MacKenzie, 2004 NSCA 10 (CanLII), 181 C.C.C. 
(3d) 485, leave to appeal ref’d [2005] 1 S.C.R. xii, the court held that a breach of the 
rights established under s. 530 did not give rise to a constitutional remedy.    

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1700/index.do?r=AAAAAQANUi4gdi4gQmVhdWxhYwE
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1700/index.do?r=AAAAAQANUi4gdi4gQmVhdWxhYwE
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://canlii.ca/t/1gmms
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
https://www.canlii.org/en/on/onca/doc/2001/2001canlii21164/2001canlii21164.html
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://canlii.ca/t/ghglc
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
http://canlii.ca/t/grscl
http://canlii.ca/t/grscl
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec530_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec16subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec19_smooth
https://www.canlii.org/en/ns/nsca/doc/2004/2004nsca10/2004nsca10.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec530_smooth
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 Second, this Court’s decision in Conseil Scolaire Francophone exemplifies how language 66.

rights in British Columbia court proceedings remain fundamentally a matter for the province to 

determine. While Charter values and the importance of French and English linguistic minorities 

play a role in statutory interpretation, the role of individual provinces in the advancement of 

Canada’s official languages also must be respected. As Wagner J. stated for the majority of the 

Court at para. 56: 

…In my view, therefore, while it is true that the Charter reflects the importance of 
language rights, it also reflects the importance of respect for the constitutional powers of 
the provinces. Federalism is one of Canada’s underlying constitutional principles: 
Reference re Secession of Quebec, at paras. 55-60. Thus, it is not inconsistent with 
Charter values for the British Columbia legislature to restrict the language of court 
proceedings in the province to English. 

[Emphasis added] 

 This jurisprudence, and in particular the above passage from Conseil Scolaire 67.

Francophone, establish beyond question that the applicant’s arguments (at para. 37, p. 12, (51 of 

Application) of his Memorandum of Argument) that “le déni du droit à un procès dans la langue 

officielle de son choix constitue un préjudice en soi” and that “ni un acquittement, ni un appel, 

après qu’un accusé ait été requis de subir un procès dans l’autre langue officielle constitue une 

réparation réelle pour ce préjudice” cannot be sustained. This is so because the right is entirely 

statutory; it is for British Columbia to decide to the languages to be used in provincial offence 

proceedings.  

 The corollary of this proposition is that the unavailability of the language right cannot 68.

constitute an irreparable prejudice per se (“préjudice en soi”). If it did, it would be more than a 

statutory right that, as explained in Conseil Scolaire Francophone, the province can decide to 

grant or not. Even in Beaulac it was recognized that s. 530 involves a statutory rather a 

constitutional right. Bastarache J. expressly noted that importance of a purposive interpretation of 

language rights was limited to where such provisions applied (at para. 25): 

25 …The fear that a liberal interpretation of language rights will make provinces less 
willing to become involved in the geographical extension of those rights is inconsistent 
with the requirement that language rights be interpreted as a fundamental tool for the 
preservation and protection of official language communities where they do apply. 
Beaulac, at para. 25 

[Emphasis added] 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/13186/index.do?r=AAAAAQAOMjAxMyAyIHNjciA3NzQB
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1700/index.do?r=AAAAAQANUi4gdi4gQmVhdWxhYwE
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1700/index.do?r=AAAAAQANUi4gdi4gQmVhdWxhYwE
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 It necessarily flows from this that, as occurred in Beaulac at (para. 57), if reversible error 69.

in the trial judge’s decision concerning the scope of s. 133 of the Offence Act is established on an 

eventual appeal, a new trial can be ordered at which s. 530 rights can be invoked by the applicant. 

PART IV – SUBMISSION CONCERNING COSTS 

 The respondent says that this case raises no issue of public importance and therefore no 70.

costs should be awarded against it. Nor does the respondent seek costs. 

PART V – ORDER SOUGHT 

 The respondent submits that this Court should dismiss this application for leave to appeal. 71.

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

Dated this November 8, 2017 at Victoria, British Columbia. 

 
 
 

_______________________ 
Rodney G. Garson 

Counsel for the Respondent 
  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1700/index.do?r=AAAAAQANUi4gdi4gQmVhdWxhYwE
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01#section133
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-140.html?txthl=530#s-530
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An Act that all Proceedings in Courts of Justice within that Part of 
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Criminal Code, R.S.C. 1985, c. C-46, s.530 1,5,8,11-14,19,22, 
23,25,31,33,34,37,43-
46,58-60,63,64,68,69 

2 

Offence Act, R.S.B.C. 1996, c. 338, ss. 102, 115, 124, 133 1,5,8,13,23,25-27 , 
30,32,34,45,46,60,69 

3 

Provincial Offences Act, SNL 1995, c P-31.1, s. 6 (1) 26 4 

Summary Proceedings Act, RSNS 1989, c 450, s. 7 (1)   26 5 

Summary Proceedings Act, RSPEI 1988, c S-9, s. 4 
 

26,27 6 

Supreme Court Act, R.S.C., 1985, c. S-26., s. 40 35 7 
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http://canlii.ca/t/1ftp7
http://canlii.ca/t/g1mnp
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An Act that all Proceedings in Courts of Justice within that Part of Great Britain 
called England, and in the Court of Exchequer in Scotland, shall be in the 
English Language (G.B.)  

(1731. 4 George II. c. 26. 16 S. L. 248.) 

WHEREAS many and great mischiefs do frequently happen to the subjects of this kingdom, 
from the proceedings in courts of justice being in an unknown language, those who are 
summoned and impleaded having no knowledge or understanding of what is alleged for or 
against them in the pleadings of their lawyers and attorneys, who use a character not legible to 
any but persons practising the law: to remedy these great mischiefs, and to protect the lives and 
fortunes of the subjects of that part of Great Britain called England, more effectually than 
heretofore, from the peril of being ensnared or brought in danger by forms and proceedings in 
courts of justice, in an unknown language, be it enacted by the king’s most excellent Majesty, by 
and with the advice and consent of the lords spiritual and temporal and commons of Great 
Britain in parliament assembled, and by the authority of the same, that from and after the twenty-
fifth day of March one thousand seven hundred and thirty-three, all writs, process and returns 
thereof, and proceedings thereon, and all pleadings, rules, orders, indictments, informations, 
inquisitions, presentments, verdicts, prohibitions, certificates, and all patents, charters, pardons, 
commissions, records, judgments, statutes, recognizances, bonds, rolls, entries, fines and 
recoveries, and all proceedings relating thereunto, and all proceedings of courts leet, courts baron 
and customary courts, and all copies thereof, and all proceedings whatsoever, in any courts of 
justice within that part of Great Britain called England, and in the court of exchequer in Scotland, 
and which concern the law and administration of justice, shall be in the English tongue and 
language only, and not in Latin or French, or any other tongue or language whatsoever, and shall 
be written in such a common legible hand and character, as the acts of parliament are usually 
engrossed in, and the lines and words of the same to be written at least as close as the said acts 
usually are, and not in any hand commonly called court hand, and in words at length and not 
abbreviated; any law, custom or usage heretofore to the contrary thereof notwithstanding: and all 
and every persons or persons offending against this act, shall for every such offence forfeit and 
pay the sum of fifty pounds to any person who shall sue for the same by action of debt, bill, 
plaint or information in any of His Majesty’s courts of record in Westminster Hall, or court of 
exchequer in Scotland respectively, wherein no essoin, protection or wager of law, or more than 
one imparlance, shall be allowed. 
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Subsections 31(1) and (2) of the Legislation Revision and
Consolidation Act, in force on June 1, 2009, provide as
follows:

Les paragraphes 31(1) et (2) de la Loi sur la révision et la
codification des textes législatifs, en vigueur le 1er juin
2009, prévoient ce qui suit :

Published consolidation is evidence Codifications comme élément de preuve
31 (1) Every copy of a consolidated statute or consolidated
regulation published by the Minister under this Act in either
print or electronic form is evidence of that statute or regula-
tion and of its contents and every copy purporting to be pub-
lished by the Minister is deemed to be so published, unless
the contrary is shown.

31 (1) Tout exemplaire d'une loi codifiée ou d'un règlement
codifié, publié par le ministre en vertu de la présente loi sur
support papier ou sur support électronique, fait foi de cette
loi ou de ce règlement et de son contenu. Tout exemplaire
donné comme publié par le ministre est réputé avoir été ainsi
publié, sauf preuve contraire.

Inconsistencies in Acts Incompatibilité — lois
(2) In the event of an inconsistency between a consolidated
statute published by the Minister under this Act and the origi-
nal statute or a subsequent amendment as certified by the
Clerk of the Parliaments under the Publication of Statutes
Act, the original statute or amendment prevails to the extent
of the inconsistency.

(2) Les dispositions de la loi d'origine avec ses modifications
subséquentes par le greffier des Parlements en vertu de la Loi
sur la publication des lois l'emportent sur les dispositions in-
compatibles de la loi codifiée publiée par le ministre en vertu
de la présente loi.

NOTE NOTE

This consolidation is current to October 25, 2017. The last
amendments came into force on October 18, 2017. Any
amendments that were not in force as of Octo-
ber 25, 2017 are set out at the end of this document un‐
der the heading “Amendments Not in Force”.

Cette codification est à jour au 25 octobre 2017. Les
dernières modifications sont entrées en vigueur le 18 oc‐
tobre 2017. Toutes modifications qui n'étaient pas en
vigueur au 25 octobre 2017 sont énoncées à la fin de ce
document sous le titre « Modifications non en vigueur ».
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Exception Exception

(3) A peace officer who enters a dwelling-house without
a warrant under section 529.3 may not enter the
dwelling-house without prior announcement unless the
peace officer has, immediately before entering the
dwelling-house,

(a) reasonable grounds to suspect that prior an-
nouncement of the entry would expose the peace offi-
cer or any other person to imminent bodily harm or
death; or

(b) reasonable grounds to believe that prior an-
nouncement of the entry would result in the imminent
loss or imminent destruction of evidence relating to
the commission of an indictable offence.

1997, c. 39, s. 2.

(3) De même, l’agent de la paix qui pénètre dans une
maison d’habitation sans mandat aux termes de l’article
529.3 ne peut y pénétrer sans prévenir que si, au moment
où il entre, les motifs raisonnables visés au paragraphe
(2) existent.
1997, ch. 39, art. 2.

Telewarrant Télémandat

529.5 If a peace officer believes that it would be imprac-
ticable in the circumstances to appear personally before a
judge or justice to make an application for a warrant un-
der section 529.1 or an authorization under section 529 or
529.4, the warrant or authorization may be issued on an
information submitted by telephone or other means of
telecommunication and, for that purpose, section 487.1
applies, with any modifications that the circumstances
require, to the warrant or authorization.
1997, c. 39, s. 2.

529.5 Si l’agent de la paix considère qu’il serait peu
commode dans les circonstances de se présenter en per-
sonne devant un juge ou un juge de paix pour lui deman-
der le mandat visé à l’article 529.1 ou l’autorisation visée
aux articles 529 ou 529.4, le mandat ou l’autorisation
peuvent être délivrés sur une dénonciation faite par télé-
phone ou à l’aide d’un autre moyen de télécommunica-
tion; le cas échéant, l’article 487.1 s’applique, avec les
adaptations nécessaires, à l’un ou l’autre.
1997, ch. 39, art. 2.

PART XVII PARTIE XVII

Language of Accused Langue de l’accusé

Language of accused Langue de l’accusé

530 (1) On application by an accused whose language is
one of the official languages of Canada, made not later
than

(a) the time of the appearance of the accused at which
his trial date is set, if

(i) he is accused of an offence mentioned in section
553 or punishable on summary conviction, or

(ii) the accused is to be tried on an indictment pre-
ferred under section 577,

(b) the time of the accused’s election, if the accused
elects under section 536 to be tried by a provincial
court judge or under section 536.1 to be tried by a
judge without a jury and without having a preliminary
inquiry, or

530 (1) Sur demande d’un accusé dont la langue est
l’une des langues officielles du Canada, faite au plus
tard :

a) au moment où la date du procès est fixée :

(i) s’il est accusé d’une infraction mentionnée à
l’article 553 ou punissable sur déclaration de culpa-
bilité par procédure sommaire,

(ii) si l’accusé doit être jugé sur un acte d’accusa-
tion présenté en vertu de l’article 577;

b) au moment de son choix, s’il choisit de subir son
procès devant un juge de la cour provinciale en vertu
de l’article 536 ou d’être jugé par un juge sans jury et
sans enquête préliminaire en vertu de l’article 536.1;
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(c) the time when the accused is ordered to stand tri-
al, if the accused

(i) is charged with an offence listed in section 469,

(ii) has elected to be tried by a court composed of a
judge or a judge and jury, or

(iii) is deemed to have elected to be tried by a court
composed of a judge and jury,

a justice of the peace, provincial court judge or judge of
the Nunavut Court of Justice shall grant an order direct-
ing that the accused be tried before a justice of the peace,
provincial court judge, judge or judge and jury, as the
case may be, who speak the official language of Canada
that is the language of the accused or, if the circum-
stances warrant, who speak both official languages of
Canada.

c) au moment où il est renvoyé pour subir son pro-
cès :

(i) s’il est accusé d’une infraction mentionnée à
l’article 469,

(ii) s’il a choisi d’être jugé par un tribunal composé
d’un juge seul ou d’un juge et d’un jury,

(iii) s’il est réputé avoir choisi d’être jugé par un tri-
bunal composé d’un juge et d’un jury,

un juge de paix, un juge de la cour provinciale ou un juge
de la Cour de justice du Nunavut ordonne que l’accusé
subisse son procès devant un juge de paix, un juge de la
cour provinciale, un juge seul ou un juge et un jury, selon
le cas, qui parlent la langue officielle du Canada qui est
celle de l’accusé ou, si les circonstances le justifient, qui
parlent les deux langues officielles du Canada.

Idem Idem

(2) On application by an accused whose language is not
one of the official languages of Canada, made not later
than whichever of the times referred to in paragraphs
(1)(a) to (c) is applicable, a justice of the peace or provin-
cial court judge may grant an order directing that the ac-
cused be tried before a justice of the peace, provincial
court judge, judge or judge and jury, as the case may be,
who speak the official language of Canada in which the
accused, in the opinion of the justice or provincial court
judge, can best give testimony or, if the circumstances
warrant, who speak both official languages of Canada.

(2) Sur demande d’un accusé dont la langue n’est pas
l’une des langues officielles du Canada, faite au plus tard
à celui des moments indiqués aux alinéas (1)a) à c) qui
est applicable, un juge de paix ou un juge de la cour pro-
vinciale peut rendre une ordonnance à l’effet que l’accusé
subisse son procès devant un juge de paix, un juge de la
cour provinciale, un juge seul ou un juge et un jury, selon
le cas, qui parlent la langue officielle du Canada qui, de
l’avis du juge de paix ou du juge de la cour provinciale,
permettra à l’accusé de témoigner le plus facilement ou,
si les circonstances le justifient, qui parlent les deux
langues officielles du Canada.

Accused to be advised of right L’accusé doit être avisé de ce droit

(3) The justice of the peace or provincial court judge be-
fore whom an accused first appears shall ensure that they
are advised of their right to apply for an order under sub-
section (1) or (2) and of the time before which such an
application must be made.

(3) Le juge de paix ou le juge de la cour provinciale de-
vant qui l’accusé comparaît pour la première fois veille à
ce que l’accusé soit avisé de son droit de demander une
ordonnance au titre des paragraphes (1) ou (2) et des dé-
lais dans lesquels il doit faire une telle demande.

Remand Renvoi

(4) Where an accused fails to apply for an order under
subsection (1) or (2) and the justice of the peace, provin-
cial court judge or judge before whom the accused is to
be tried, in this Part referred to as “the court”, is satisfied
that it is in the best interests of justice that the accused
be tried before a justice of the peace, provincial court
judge, judge or judge and jury who speak the official lan-
guage of Canada that is the language of the accused or, if
the language of the accused is not one of the official lan-
guages of Canada, the official language of Canada in
which the accused, in the opinion of the court, can best
give testimony, the court may, if it does not speak that
language, by order remand the accused to be tried by a
justice of the peace, provincial court judge, judge or

(4) Lorsqu’un accusé ne présente aucune demande pour
une ordonnance en vertu des paragraphes (1) ou (2) et
que le juge de paix, le juge de la cour provinciale ou le
juge devant qui l’accusé doit subir son procès — appelés
« tribunal » dans la présente partie — est convaincu qu’il
est dans les meilleurs intérêts de la justice que l’accusé
subisse son procès devant un juge de paix, un juge de la
cour provinciale, un juge seul ou un juge et un jury qui
parlent la langue officielle du Canada qui est celle de l’ac-
cusé ou, si la langue de l’accusé n’est pas l’une des
langues officielles du Canada, la langue officielle du
Canada qui, de l’avis du tribunal, permettra à l’accusé de
témoigner le plus facilement, le tribunal peut, par ordon-
nance, s’il ne parle pas cette langue, renvoyer l’accusé
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judge and jury, as the case may be, who speak that lan-
guage or, if the circumstances warrant, who speak both
official languages of Canada.

pour qu’il subisse son procès devant un juge de paix, un
juge de la cour provinciale, un juge seul ou un juge et un
jury qui parlent cette langue ou, si les circonstances le
justifient, qui parlent les deux langues officielles du
Canada.

Variation of order Modification de l’ordonnance

(5) An order under this section that a trial be held in one
of the official languages of Canada may, if the circum-
stances warrant, be varied by the court to require that it
be held in both official languages of Canada, and vice ver-
sa.

(5) Toute ordonnance rendue en vertu du présent article
prévoyant le déroulement d’un procès dans l’une des
langues officielles du Canada peut, si les circonstances le
justifient, être modifiée par le tribunal pour prévoir son
déroulement dans les deux langues officielles du Canada,
et vice versa.

Circumstances warranting order directing trial in both
official languages

Circonstances justifiant l’utilisation des deux langues
officielles

(6) The facts that two or more accused who are to be
tried together are each entitled to be tried before a justice
of the peace, provincial court judge, judge or judge and
jury who speak one of the official languages of Canada
and that those official languages are different may consti-
tute circumstances that warrant that an order be granted
directing that they be tried before a justice of the peace,
provincial court judge, judge or judge and jury who speak
both official languages of Canada.
R.S., 1985, c. C-46, s. 530; R.S., 1985, c. 27 (1st Supp.), ss. 94, 203; 1999, c. 3, s. 34;
2008, c. 18, s. 18.

(6) Peut constituer une circonstance justifiant une or-
donnance portant qu’un accusé subira son procès devant
un juge de paix, un juge de la cour provinciale, un juge
seul ou un juge et un jury qui parlent les deux langues of-
ficielles du Canada le fait que des coaccusés qui doivent
être jugés conjointement ont chacun le droit d’avoir un
procès devant un juge de paix, un juge de la cour provin-
ciale, un juge seul ou un juge et un jury qui parlent une
des langues officielles du Canada, mais que cette langue
n’est pas la même pour tous les coaccusés.
L.R. (1985), ch. C-46, art. 530; L.R. (1985), ch. 27 (1er suppl.), art. 94 et 203; 1999, ch. 3,
art. 34; 2008, ch. 18, art. 18.

Translation of documents Traduction de documents

530.01 (1) If an order is granted under section 530, a
prosecutor — other than a private prosecutor — shall, on
application by the accused,

(a) cause the portions of an information or indictment
against the accused that are in an official language
that is not that of the accused or that in which the ac-
cused can best give testimony to be translated into the
other official language; and

(b) provide the accused with a written copy of the
translated text at the earliest possible time.

530.01 (1) Le poursuivant — quand il ne s’agit pas d’un
poursuivant privé — est tenu, à la demande de l’accusé
visé par une ordonnance rendue en vertu de l’article 530,
de faire traduire, dans la langue officielle de l’accusé ou
dans la langue officielle qui permettra à celui-ci de témoi-
gner le plus facilement, les passages des dénonciations et
des actes d’accusation qui ont été rédigés dans l’autre
langue officielle et de lui remettre une copie de la traduc-
tion dans les meilleurs délais.

Original version prevails Primauté de l’original

(2) In the case of a discrepancy between the original ver-
sion of a document and the translated text, the original
version shall prevail.
2008, c. 18, s. 19.

(2) En cas de divergence entre l’original d’un document
et sa traduction, l’original prévaut.
2008, ch. 18, art. 19.

If order granted Précision

530.1 If an order is granted under section 530,

(a) the accused and his counsel have the right to use
either official language for all purposes during the pre-
liminary inquiry and trial of the accused;

530.1 Si une ordonnance est rendue en vertu de l’article
530 :
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(b) the accused and his counsel may use either official
language in written pleadings or other documents
used in any proceedings relating to the preliminary in-
quiry or trial of the accused;

(c) any witness may give evidence in either official
language during the preliminary inquiry or trial;

(c.1) the presiding justice or judge may, if the circum-
stances warrant, authorize the prosecutor to examine
or cross-examine a witness in the official language of
the witness even though it is not that of the accused or
that in which the accused can best give testimony;

(d) the accused has a right to have a justice presiding
over the preliminary inquiry who speaks the official
language of the accused or both official languages, as
the case may be;

(e) the accused has a right to have a prosecutor — oth-
er than a private prosecutor — who speaks the official
language of the accused or both official languages, as
the case may be;

(f) the court shall make interpreters available to assist
the accused, his counsel or any witness during the pre-
liminary inquiry or trial;

(g) the record of proceedings during the preliminary
inquiry or trial shall include

(i) a transcript of everything that was said during
those proceedings in the official language in which
it was said,

(ii) a transcript of any interpretation into the other
official language of what was said, and

(iii) any documentary evidence that was tendered
during those proceedings in the official language in
which it was tendered; and

(h) any trial judgment, including any reasons given
therefor, issued in writing in either official language,
shall be made available by the court in the official lan-
guage that is the language of the accused.

R.S., 1985, c. 31 (4th Supp.), s. 94; 2008, c. 18, s. 20.

a) l’accusé et son avocat ont le droit d’employer l’une
ou l’autre langue officielle au cours de l’enquête
préliminaire et du procès;

b) ils peuvent utiliser l’une ou l’autre langue officielle
dans les actes de procédure ou autres documents de
l’enquête préliminaire et du procès;

c) les témoins ont le droit de témoigner dans l’une ou
l’autre langue officielle à l’enquête préliminaire et au
procès;

c.1) le juge de paix ou le juge qui préside peut, si les
circonstances le justifient, autoriser le poursuivant à
interroger ou contre-interroger un témoin dans la
langue officielle de ce dernier même si cette langue
n’est pas celle de l’accusé ni celle qui permet à ce der-
nier de témoigner le plus facilement;

d) l’accusé a droit à ce que le juge de paix présidant
l’enquête préliminaire parle la même langue officielle
que lui ou les deux langues officielles, selon le cas;

e) l’accusé a droit à ce que le poursuivant — quand il
ne s’agit pas d’un poursuivant privé — parle la même
langue officielle que lui ou les deux langues officielles,
selon le cas;

f) le tribunal est tenu d’offrir des services d’interpré-
tation à l’accusé, à son avocat et aux témoins tant à
l’enquête préliminaire qu’au procès;

g) le dossier de l’enquête préliminaire et celui du pro-
cès doivent comporter la totalité des débats dans la
langue officielle originale et la transcription de l’inter-
prétation, ainsi que toute la preuve documentaire dans
la langue officielle de sa présentation à l’audience;

h) le tribunal assure la disponibilité, dans la langue
officielle qui est celle de l’accusé, du jugement — expo-
sé des motifs compris — rendu par écrit dans l’une ou
l’autre langue officielle.

L.R. (1985), ch. 31 (4e suppl.), art. 94; 2008, ch. 18, art. 20.

Language used in proceeding Précision — procès bilingue

530.2 (1) If an order is granted directing that an ac-
cused be tried before a justice of the peace, provincial
court judge, judge or judge and jury who speak both offi-
cial languages, the justice or judge presiding over a pre-
liminary inquiry or trial may, at the start of the proceed-
ing, make an order setting out the circumstances in
which, and the extent to which, the prosecutor and the
justice or judge may use each official language.

530.2 (1) En cas d’ordonnance exigeant que l’accusé su-
bisse son procès devant un juge de paix, un juge de la
cour provinciale, un juge seul ou un juge et un jury qui
parlent les deux langues officielles, le juge de paix qui
préside l’enquête préliminaire ou le juge qui préside le
procès peut, au début de l’instance, rendre une ordon-
nance prévoyant dans quelles circonstances et dans
quelle mesure chacune des langues officielles sera
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utilisée par lui et par le poursuivant au cours de l’ins-
tance.

Right of the accused Droit de l’accusé

(2) Any order granted under this section shall, to the ex-
tent possible, respect the right of the accused to be tried
in his or her official language.
2008, c. 18, s. 21.

(2) L’ordonnance respecte, dans la mesure du possible,
le droit de l’accusé de subir son procès dans la langue of-
ficielle qui est la sienne.
2008, ch. 18, art. 21.

Change of venue Renvoi devant un autre tribunal

531 Despite any other provision of this Act but subject
to any regulations made under section 533, if an order
made under section 530 cannot be conveniently complied
with in the territorial division in which the offence would
otherwise be tried, the court shall, except if that territori-
al division is in the Province of New Brunswick, order
that the trial of the accused be held in another territorial
division in the same province.
R.S., 1985, c. C-46, s. 531; R.S., 1985, c. 27 (1st Supp.), s. 203; 2008, c. 18, s. 21.

531 Malgré toute autre disposition de la présente loi
mais sous réserve des règlements pris en vertu de l’article
533, si une ordonnance rendue en vertu de l’article 530 ne
peut raisonnablement être respectée dans la circonscrip-
tion territoriale où l’infraction serait normalement jugée,
le tribunal ordonne la tenue du procès dans une autre
circonscription territoriale de la même province. Le Nou-
veau-Brunswick est cependant soustrait à l’application
du présent article.
L.R. (1985), ch. C-46, art. 531; L.R. (1985), ch. 27 (1er suppl.), art. 203; 2008, ch. 18, art.
21.

Saving Réserve

532 Nothing in this Part or the Official Languages Act
derogates from or otherwise adversely affects any right
afforded by a law of a province in force on the coming in-
to force of this Part in that province or thereafter coming
into force relating to the language of proceedings or testi-
mony in criminal matters that is not inconsistent with
this Part or that Act.
1977-78, c. 36, s. 1.

532 La présente partie et la Loi sur les langues offi-
cielles n’affectent en rien les droits qu’accordent les lois
d’une province en vigueur au moment de l’entrée en vi-
gueur de la présente partie ou qui entreront en vigueur
par après, à l’égard de la langue des procédures ou des té-
moignages en matière pénale en autant que ces lois ne
sont pas incompatibles avec la présente partie ou cette
loi.
1977-78, ch. 36, art. 1.

Regulations Règlements

533 The Lieutenant Governor in Council of a province
may make regulations generally for carrying into effect
the purposes and provisions of this Part in the province
and the Commissioner of Yukon, the Commissioner of
the Northwest Territories and the Commissioner of
Nunavut may make regulations generally for carrying in-
to effect the purposes and provisions of this Part in
Yukon, the Northwest Territories and Nunavut, respec-
tively.
R.S., 1985, c. C-46, s. 533; 1993, c. 28, s. 78; 2002, c. 7, s. 144.

533 Le lieutenant-gouverneur en conseil d’une province
peut, par règlement, prendre toute mesure nécessaire à
l’application de la présente partie dans la province et les
commissaires du Yukon, des Territoires du Nord-Ouest
et du Nunavut peuvent, par règlement, prendre toute me-
sure nécessaire à l’application de la présente partie dans
leur territoire respectif.
L.R. (1985), ch. C-46, art. 533; 1993, ch. 28, art. 78; 2002, ch. 7, art. 144.

Review Examen

533.1 (1) Within three years after this section comes in-
to force, a comprehensive review of the provisions and
operation of this Part shall be undertaken by any com-
mittee of the Senate, of the House of Commons or of both
Houses of Parliament that may be designated or estab-
lished by the Senate or the House of Commons, or by
both Houses of Parliament, as the case may be, for that
purpose.

533.1 (1) Dans les trois ans suivant l’entrée en vigueur
du présent article, un examen approfondi des disposi-
tions et de l’application de la présente partie est entrepris
par le comité soit du Sénat, soit de la Chambre des com-
munes, soit mixte, que le Parlement ou la chambre en
question, selon le cas, désigne ou constitue à cette fin.
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(6) If, in the opinion of the justice, the defendant has been misled or 
prejudiced in his or her defence by an error or omission in the 
information, the justice may adjourn the trial, and may make an order for 
the payment of costs resulting from the necessity of amendment as the 
justice considers desirable.

Appeal court defined

101  In sections 102 to 114, "appeal court" means the Supreme Court.

Appeal

102  Unless otherwise provided by law,

(a) the defendant may appeal to the appeal court

(i) from a conviction or order made against the defendant, 
or

(ii) against a sentence passed on the defendant,

(b) the informant, the Attorney General or the Attorney 
General's agent in proceedings under this Act may appeal to the 
appeal court

(i) from an order dismissing an information, or

(ii) against a sentence passed on a defendant, and

(c) a person in respect of whom a confirming order or an order 
of detention is made under section 91, 92 or 93 may appeal to 
the appeal court from

(i) the confirming order, or

(ii) the order of detention.

Place of hearing

103  An appeal under section 102 must be heard at the sittings of the appeal 
court that is held nearest to the place where the conviction or order was 
made or sentence passed, but the appeal court may, on the application of 
one of the parties, appoint a place for the hearing of the appeal.

Notice of appeal

104  (1) An appellant who proposes to appeal to the appeal court must give 
notice of appeal in a manner and within a period directed by the Criminal 
Rules of the Supreme Court of British Columbia.

(2) The appeal court may at any time extend the time within which a 
notice of appeal may be given.
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Application for stated case

115  (1) A party to proceedings to which this Act applies or the Attorney 
General may appeal against a conviction, order, determination or other 
proceeding of a justice on the ground that it is

(a) erroneous in point of law, or

(b) in excess of jurisdiction

by applying to the justice to state a case setting out the facts as found by 
the justice and the grounds on which the proceedings are questioned.

(2) An application to state a case must be made, and the case must be 
stated within the period and in the manner directed by the Supreme 
Court Civil Rules, if any.

(3) If, for the purposes of subsection (2), there are no Supreme Court 
Civil Rules that apply,

(a) the application

(i) must be in writing and be directed to the justice, and

(ii) must be served on the justice by leaving with the 
justice a copy of it within 30 clear days after the time 
when the adjudication that is questioned was made,

(b) the case must be stated and signed by the justice

(i) within one month after the application was made, and

(ii) after the recognizance referred to in section 116 has 
been entered into,

(c) the appellant must, within 15 clear days after receiving the 
stated case,

(i) if he or she is the informant, or the Attorney General 
or their respective counsel or agent, cause a copy of the 
stated case to be served on the defendant, or other 
persons the Supreme Court directs, and transmit the 
stated case to the Supreme Court, and

(ii) if he or she is the defendant, or other person 
appealing, cause a copy of the stated case to be filed in 
the office of the Registrar of the Supreme Court, and the 
registrar must at once send a copy to the Attorney 
General, or as the Attorney General direct, and

(d) the appellant must, if he or she is the informant, or the 
Attorney General or their respective counsel or agent, file in the 
office of the Registrar of the Supreme Court proof of service of 
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the stated case not later than 7 days after the last day for 
service of the stated case.

(4) The Supreme Court may, on application by the appellant, extend the 
times referred to in the Supreme Court Civil Rules for the application to 
state a case or for the stating of the case, or the times referred to in 
subsection (3) (b) or (c), but an extension must not be granted for more 
than 30 days.

Recognizance by appellant

116  (1) The appellant must, at the time the appellant makes the application 
and before a case is stated, enter into a recognizance, in Form 18, before 
the justice or a justice who has the same jurisdiction, with or without 
sureties and in an amount that the justice considers proper, on the 
condition that the appellant prosecute the appeal without delay and 
submit to the judgment of the Supreme Court.

(2) Subsection (1) does not apply if the application is made by the 
Attorney General or by counsel acting on behalf of the Attorney General.

(3) If an appellant is in custody, the justice must order that he or she be 
released, if the appellant's recognizance contains a further condition that 
the appellant will appear before that justice or another justice within 
10 days after the judgment of the Supreme Court has been given, to 
abide the judgment, unless the judgment from which the appeal is taken 
is reversed.

(4) If the recognizance appears to the Supreme Court to be insufficient, 
defective or invalid, the Supreme Court may permit the substitution of a 
new and sufficient recognizance to be entered into before it, and the 
substituted recognizance is, for all purposes, as effectual as if it had been 
entered into at the time the appellant made the application and before 
the case was stated.

Procedure when justice dies, quits office or is unable to act

117  (1) If, pending an application for a stated case, the justice dies, quits 
office or is unable to act, the appellant may, on giving notice to the 
respondent, apply to the Supreme Court to state a case, and if a case is 
then stated, it must be dealt with as if it had been stated by the justice.

(2) The appellant must, before a case is stated by the Supreme Court 
under this section, enter into a recognizance under section 116.

Refusal to state a case
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(d) any other order in relation to the matter that it considers 
proper, and

(e) any order with respect to costs that it considers proper and 
that could be made by a justice.

(2) Except as provided in section 119 (2), an order for the payment of 
costs must not be made against the justice who states a case.

Enforcement of adjudication

122  (1) If the Supreme Court has rendered its decision on a stated case, the 
justice in relation to whose adjudication the case has been stated or a 
justice exercising the same jurisdiction has the same authority to enforce 
a conviction, order or determination that has been affirmed, amended or 
made by the Supreme Court as the justice would have had if a case had 
not been stated.

(2) An order of the Supreme Court may be enforced by its own process.

Statement of case precludes appeal

123  (1) A person for whom a case is stated in respect of an adjudication of a 
justice from which the person is entitled to an appeal under section 102 
must be taken to have abandoned all his or her rights of appeal under 
that section.

(2) If it is provided by law that no appeal lies from a conviction or order, 
no appeal by way of a stated case lies from that conviction or order.

Appeal to Court of Appeal on question of law

124  (1) An appeal to the Court of Appeal may, with leave of a justice of that 
court, be taken on any ground that involves a question of law alone 
against a decision of

(a) a court in respect of an appeal under section 102, or

(b) the Supreme Court in respect of a stated case under 
section 121.

(2) Sections 673 to 689 of the Criminal Code apply, with the necessary 
changes and so far as applicable, to an appeal under this section, and the 
Court of Appeal may grant a new trial.

(3) Despite subsection (2), the Court of Appeal may make any order with 
respect to costs that it considers proper in relation to an appeal under 
this section.

Page 72 of 94Offence Act

2017-11-08http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01

34



(4) The decision of the Court of Appeal may be enforced in the same 
manner as if it had been made by the justice before whom the 
proceedings were originally heard and determined.

(5) The Rules of Court made by the Court of Appeal under section 482 of 
the Criminal Code apply, with the necessary changes and so far as 
applicable, to an appeal to the Court of Appeal under this Act.

Conviction or order not removable

125  A conviction or order must not be removed by certiorari if

(a) an appeal was taken, whether or not the appeal has been 
carried to a conclusion, or

(b) the defendant appeared and pleaded and the merits were 
tried, and an appeal might have been taken but the defendant 
did not appeal.

When conviction or order remedial

126  (1) A conviction, order or warrant for enforcing a conviction or order must 
not, on being removed by certiorari, be held to be invalid for an 
irregularity, informality or insufficiency in it if the court before which the 
question is raised, on perusal of the evidence, is satisfied that

(a) an offence of the nature described in the conviction, order 
or warrant was committed,

(b) there was jurisdiction to make the conviction or order or to 
issue the warrant, and

(c) the punishment imposed, if any, was not in excess of the 
punishment that might lawfully have been imposed.

(2) The court referred to in subsection (1) has the same powers to deal 
with the proceedings in the manner that it considers proper that are 
conferred on a court to which an appeal might have been taken.

Correcting punishment

127  (1) If, in proceedings to which section 126 applies, the court is satisfied 
that a person was properly convicted of an offence but the punishment 
that was imposed is greater than the punishment that might have lawfully 
been imposed, the court must

(a) correct the sentence,
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the Local Government Act and section 333C (5) (b) of the 
Vancouver Charter.

(2.1) For greater certainty, if one fine is prescribed under subsection (2) 
(d), the fine is both

(a) the fine that applies if paid on or before the 30th day from 
the date of service under section 14 (5) or mailing under 
section 14 (6) of a violation ticket, and

(b) the fine that applies if paid after the 30th day from the date 
of service under section 14 (5) or mailing under section 14 (6) 
of a violation ticket.

(3) [Repealed 2005-1-7.]

(4) If a minimum or maximum fine is established by an enactment, the 
fine prescribed under subsection (2) (d) must not be less than the 
minimum or more than the maximum fine established by the enactment.

(5) [Not in force. Repealed 2006-33-1.]

(6) If regulations are made under subsection (2) (a.4), both language 
versions are equally authoritative.

Application of Criminal Code

133  If, in any proceeding, matter or thing to which this Act applies, express 
provision has not been made in this Act or only partial provision has been 
made, the provisions of the Criminal Code relating to offences punishable 
on summary conviction apply, with the necessary changes and so far as 
applicable, as if its provisions were enacted in and formed part of this Act.

Schedule

Form 1

(Offence Act)

Information To Obtain A Search Warrant

Canada:
Province of British Columbia:
County of

This is the information of A.B., of ...................................................., in [territorial 
division], [occupation], called the "informant", taken before me.

The informant says that [describe things to be searched for and offence in respect of 
which search is to be made], and that he or she has reasonable grounds for believing 
that the things or some part of them are in the [dwelling house, etc.] of C.D., 
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Statute without penalty

5. A person who, without lawful excuse, contravenes a provision of an enactment by wilfully
doing anything that the provision prohibits or by wilfully omitting to do anything that the provision 
requires to be done is, unless some penalty or punishment is expressly provided by law, guilty of an 
offence and liable on summary conviction to a fine of not less than $100 and not more than $1,000 
or to imprisonment for not more than 30 days or to both a fine and imprisonment.

1995 cP-31.1 s5

Back to Top

Criminal Code adopted

6. (1) Except where and to the extent that it is otherwise specifically enacted, the provisions of
the Criminal Code respecting summary convictions and the proceedings relating to them apply, with 
the necessary changes, in respect of offences and orders and proceedings relating to the offences and 
orders made or to be made under this Act.

         (2)  Without restricting the generality of subsection (1), the provisions of sections 21 and 22 
and Parts XVI, XVIII, XXII, XXIII, XXVI and XXVII and sections 463 to 465, 484 to 490, 492.1 
and 492.2, 770 to 773 and 783 of the Criminal Code apply, with the necessary changes, to matters to 
which this Act apply.

         (3)  A matter or thing that is seized shall, if no other provision is made respecting it, be dealt 
with according to the provisions of the Criminal Code .

         (4)  For the purpose of this section, "proceedings" includes proceedings commenced by 
means of a ticket issued under this Act.

1995 cP-31.1 s6

Back to Top

Time limitation

7. An information or complaint under this Act may be laid or made before a day 12 months
from the day when the matter of the information or complaint arose unless another time limit is 
provided for in the enactment.

1995 cP-31.1 s7

Back to Top

Description of ownership

8. (1) Where, in an information, complaint, application or proceeding on the information,
complaint, application or proceeding, it is necessary

  (a)  to state the ownership of property belonging to or in possession of partners, joint tenants 
or tenants in common; or

         (b)  to mention partners, joint tenants or tenants in common,

it is sufficient to name one of those persons and refer to only the fact of others.

         (2)  Where, in an information, complaint, application or proceeding, it is necessary to 
describe
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1996, c. 23, ss. 44, 45; 1999 (2nd Sess.), c. 8, ss. 20, 21;

2000, c. 4, ss. 74-77; 2000, c. 28, ss. 95, 96; 2001, c. 5, ss. 35-39;
2002, c. 10, s. 44; 2002, c. 30, ss. 20-29; 2003, c. 4, s. 30;

2003 (2nd Sess.), c. 1, s. 35; 2004, c. 3, s. 46; 2004, c. 4, s. 118;
2006, c. 2, ss. 59-62; 2006, c. 10, s. 6; 2007, c. 32, s. 11;

2007, c. 45, s. 28; 2009, c. 5, ss. 32-34; 2010, c. 26; 
2011, c. 8, ss. 28-30; 2011, c. 28; 2012, c. 8, ss. 18, 19; 2012, c. 46;

2013, c. 3, ss. 22-24; 2015, c. 6, ss. 47-53; 2015, c. 17, s. 101
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40
vided, such imprisonment shall be in the common jail of the locality in which the 
order or adjudication directing any such imprisonment is made or, if there is no 
common jail there, then in that common jail which is nearest to such locality; and 
the keeper of any such common jail shall receive such person, and safely keep and 
detain him in such common jail under his custody until discharged in due course of 
law, or bailed, in cases in which bail may by law be taken.  R.S., c. 450, s. 6.

JURISDICTION AND PROCEDURE

Summary conviction provisions of Criminal Code
7 (1) Except where and to the extent that it is otherwise specially 

enacted, the provisions of the Criminal Code (Canada), except section 734.2, as 
amended or re-enacted from time to time, applicable to offences punishable on sum-
mary conviction, whether those provisions are procedural or substantive and includ-
ing provisions which impose additional penalties and liabilities, apply, mutatis 
mutandis, to every proceeding under this Act.

(2) In applying the provisions of the Criminal Code (Canada) to 
proceedings under this Act, the following expressions therein have the following 
meanings:

(a) “Act of the Parliament of Canada” means an Act of the 
Legislature;

(b) “Attorney General” means the Attorney General of the 
Province and includes his lawful deputy;

(c) “prison” means any place other than a penitentiary in 
which persons charged with or convicted of offences are usually kept 
or detained in custody;

(d) “prosecutor” means the person who lays an informa-
tion or makes a complaint in a proceeding or, where the Attorney 
General intervenes, as he may do at any stage of a proceeding, it 
means the Attorney General or his agent, and it includes counsel act-
ing on behalf of the informant or complainant or of the Attorney Gen-
eral or his agent.  R.S., c. 450, s. 7; 1996, c. 23, s. 45.

Service of summons by mail
7A In applying the provisions of the Criminal Code (Canada) to proceed-

ings under this Act, service of a summons may be made by registered mail and, for 
all purposes of this Act, the sending of the summons by registered mail is and is 
deemed to be personal service or delivery of the summons without proof of delivery 
or acceptance.  1993, c. 45, s. 1; 2010, c. 26, s. 1.

Summary offence ticket
8 (1) In addition to the procedure set out in the Criminal Code

(Canada) for laying an information and for issuing a summons, an information may 
be laid and a summons issued by means of a ticket in accordance with this Section 
JANUARY 1, 2016
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SUMMARY PROCEEDINGS ACT 

CHAPTER S-9 

1. Definitions

In this Act

(a) “administrative charge” means the administrative charge imposed under 
subsection 13(1); 

(a.1) “default fee” means the default fee imposed under subsection 13(3); 

(a.2) “enactment” means an Act of the Legislature of the province or a regulation, bylaw 
or other instrument having the force of law made under the authority of an Act; 

(b) “provincial court judge” means a judge of the provincial court established under 
section 2 of the Provincial Court Act R.S.P.E.I. 1988, Cap. P-25. 1977,c.40,s.1; 

2012,c.34,s.1. 

2. Application of Act

This Act applies to all proceedings

(a) to determine if a person has committed an offence under an enactment for which he is 
liable to imprisonment, fine, penalty or other punishment; or 

(b) before a provincial court judge for an order for the payment of money or other 
remedy authorized by an enactment. 1977,c.40,s.2. 

3. Summary proceedings

Except as otherwise provided by any Act, where imprisonment, fine, penalty or other
punishment prescribed by an enactment may be enforced or recovered upon summary
conviction or by summary proceedings, it shall be enforced or recovered before a provincial
court judge in the manner provided by this Act. 1977,c.40,s.3.

4. Procedure in Criminal Code applied

(1) The provisions of the Criminal Code (Canada) R.S.C. 1985, Cap. C-46, as amended from
time to time, including provisions relating to appeals, applicable to offences punishable on
summary conviction apply with the necessary changes to proceedings to which this Act
applies.

Modifications

(2) In applying the provisions of the Criminal Code the following expressions therein have the
following meanings:

(a) “Act of the Parliament of Canada” means an enactment; 

(b) “Attorney General” means the Minister of Justice and Public Safety and Attorney 
General of this province; 
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(c) “prison” means any place other than a penitentiary in which persons charged with or 
convicted of offences are kept or detained in custody; 

(d) “prosecutor” means a person who lays an information or makes a complaint or, 
where the Attorney General intervenes, means the Attorney General or his agent, and 
includes counsel acting on behalf of any such person or the Attorney General. 
1977,c.40,s.4; 1993,c.29,s.4; 1997,c.20,s.3; 2000,c.5,s.3; 2010,c.14,s.3; 2012,c.17,s.2; 2015,c.28,s.3. 

5. Punishment of offences

All offences under an enactment shall be punishable on summary conviction. 1977,c.40,s.5.

6. Punishment where no punishment provided in enactment

Where no punishment is provided for an offence under any enactment, the punishment for
that offence shall be a fine of not more than $2000. 1977,c.40,s.6; 1994,c.58,s.1; 2001,c.54,s.1.

6.1 Certificate of default 

(1) When the payment of a fine imposed on a person on summary conviction for an offence 
under an enactment is in default, the clerk of the provincial court may 

(a) complete a certificate of default in the prescribed form respecting 

(i) the fine, including the amount remaining unpaid, and 

(ii) the default fee payable on the default; and 

(b) file the certificate of default, together with a minute of judgment, in the Supreme 
Court. 

Certificate deemed order or judgment of court 

(2) A certificate of default that is filed in the Supreme Court under subsection (1) shall be 
deemed to be an order or judgment of that court for the purposes of enforcement. 

Satisfaction piece, issuance and filing 

(3) Where 

(a) the fine imposed on a person on summary conviction for an offence under an 
enactment; 

(b) the default fee, if any, payable on default in the payment of the fine; and 

(c) the surcharge deemed to be imposed on the person on that conviction under the 
Victims of Crime Act R.S.P.E.I. 1988, Cap. V-3.1, 

are fully paid, the clerk of the provincial court shall execute a satisfaction piece in respect of 
the conviction and file it with the Supreme Court. 

Payment discharges execution 

(4) Repealed by 2012,c.34,s.2. 

Default in payment of fines 

(5) The payment of a fine is in default when any part of the fine is due and unpaid for thirty days 
or more. 

Priority of fine payments 

(5.1) Where a person is in default, in whole or in part, in the payment of two or more fines, any 
payment made to the provincial court in respect of any such fine shall be applied by the court, 

43



Current to October 25, 2017

Last amended on December 12, 2013

À jour au 25 octobre 2017

Dernière modification le 12 décembre 2013

Published by the Minister of Justice at the following address:
http://laws-lois.justice.gc.ca

Publié par le ministre de la Justice à l’adresse suivante :
http://lois-laws.justice.gc.ca

CANADA

CONSOLIDATION

Supreme Court Act

CODIFICATION

Loi sur la Cour suprême

R.S.C., 1985, c. S-26 L.R.C. (1985), ch. S-26

44



Supreme Court Cour suprême
Appellate Jurisdiction Juridiction d’appel
Sections 39-41 Articles 39-41

Current to October 25, 2017

Last amended on December 12, 2013

11 À jour au 25 octobre 2017

Dernière modification le 12 décembre 2013

Exceptions Exceptions

39 No appeal to the Court lies under section 37, 37.1 or
38 from a judgment in a criminal cause, in proceedings
for or on

(a) a writ of habeas corpus, certiorari or prohibition
arising out of a criminal charge; or

(b) a writ of habeas corpus arising out of a claim for
extradition made under a treaty.

R.S., 1985, c. S-26, s. 39; 1990, c. 8, s. 36.

39 Il ne peut être interjeté appel devant la Cour, au titre
des articles 37, 37.1 ou 38, d’un jugement rendu dans une
affaire pénale relativement à des procédures touchant à :

a) un bref d’habeas corpus, de certiorari ou de prohi-
bition découlant d’une accusation au pénal;

b) un bref d’habeas corpus résultant d’une demande
d’extradition fondée sur un traité.

L.R. (1985), ch. S-26, art. 39; 1990, ch. 8, art. 36.

Appeals with leave of Supreme Court Appel avec l’autorisation de la Cour

40 (1) Subject to subsection (3), an appeal lies to the
Supreme Court from any final or other judgment of the
Federal Court of Appeal or of the highest court of final re-
sort in a province, or a judge thereof, in which judgment
can be had in the particular case sought to be appealed to
the Supreme Court, whether or not leave to appeal to the
Supreme Court has been refused by any other court,
where, with respect to the particular case sought to be
appealed, the Supreme Court is of the opinion that any
question involved therein is, by reason of its public im-
portance or the importance of any issue of law or any is-
sue of mixed law and fact involved in that question, one
that ought to be decided by the Supreme Court or is, for
any other reason, of such a nature or significance as to
warrant decision by it, and leave to appeal from that
judgment is accordingly granted by the Supreme Court.

40 (1) Sous réserve du paragraphe (3), il peut être inter-
jeté appel devant la Cour de tout jugement, définitif ou
autre, rendu par la Cour d’appel fédérale ou par le plus
haut tribunal de dernier ressort habilité, dans une pro-
vince, à juger l’affaire en question, ou par l’un des juges
de ces juridictions inférieures, que l’autorisation d’en ap-
peler à la Cour ait ou non été refusée par une autre juri-
diction, lorsque la Cour estime, compte tenu de l’impor-
tance de l’affaire pour le public, ou de l’importance des
questions de droit ou des questions mixtes de droit et de
fait qu’elle comporte, ou de sa nature ou importance à
tout égard, qu’elle devrait en être saisie et lorsqu’elle ac-
corde en conséquence l’autorisation d’en appeler.

Application for leave Demandes d’autorisation d’appel

(2) An application for leave to appeal under this section
shall be brought in accordance with paragraph 58(1)(a).

(2) Les demandes d’autorisation d’appel présentées au
titre du présent article sont régies par l’alinéa 58(1)a).

Appeals in respect of offences Appels à l’égard d’infractions

(3) No appeal to the Court lies under this section from
the judgment of any court acquitting or convicting or set-
ting aside or affirming a conviction or acquittal of an in-
dictable offence or, except in respect of a question of law
or jurisdiction, of an offence other than an indictable of-
fence.

(3) Le présent article ne permet pas d’en appeler devant
la Cour d’un jugement prononçant un acquittement ou
une déclaration de culpabilité ou annulant ou confirmant
l’une ou l’autre de ces décisions dans le cas d’un acte cri-
minel ou, sauf s’il s’agit d’une question de droit ou de
compétence, d’une infraction autre qu’un acte criminel.

Extending time for allowing appeal Prorogation du délai d’appel

(4) Whenever the Court has granted leave to appeal, the
Court or a judge may, notwithstanding anything in this
Act, extend the time within which the appeal may be al-
lowed.
R.S., 1985, c. S-26, s. 40; R.S., 1985, c. 34 (3rd Supp.), s. 3; 1990, c. 8, s. 37.

(4) Dans tous les cas où elle accorde une autorisation
d’appel, la Cour ou l’un de ses juges peut, malgré les
autres dispositions de la présente loi, proroger le délai
d’appel.
L.R. (1985), ch. S-26, art. 40; L.R. (1985), ch. 34 (3e suppl.), art. 3; 1990, ch. 8, art. 37.

Appeals under other Acts Appels fondés sur d’autres lois

41 Notwithstanding anything in this Act, the Court has
jurisdiction as provided in any other Act conferring juris-
diction.
R.S., c. S-19, s. 42.

41 Malgré les autres dispositions de la présente loi, la
Cour a la compétence prévue par toute autre loi attribu-
tive de compétence.
S.R., ch. S-19, art. 42.
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