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PART I – OVERVIEW AND FACTS 

Overview 

1. Mr. Bessette is charged with an offence under British Columbia’s Motor Vehicle Act1

(“MVA”). Invoking the s. 530 Criminal Code2 (“Criminal Code”) right of an accused to be tried 

in the official language of his choice, he sought an order from the Provincial Court of British 

Columbia that his trial be conducted in French. He argued that s. 133 of the Offence Act3 

(“Offence Act”), which incorporates for the prosecution of provincial offences the provisions of 

the Criminal Code relating to offences punishable on summary conviction, incorporates s. 530 of 

the Criminal Code. 

2. The Provincial Court refused to order a French trial, concluding that ss. 530-533 of the

Criminal Code do not apply to provincial offences. Mr. Bessette applied for prerogative relief to 

quash this decision and order a trial in French. The Supreme Court of British Columbia refused to 

consider the merits of Mr. Bessette’s application, concluding that the circumstances did not 

warrant its immediate intervention and that Mr. Bessette can only challenge the denial of a 

French trial on an eventual appeal – after undergoing his trial in English. This decision was 

upheld by the British Columbia Court of Appeal. 

3. Mr. Bessette submits that, contrary to the conclusions of the Supreme Court of British

Columbia and the British Columbia Court of Appeal, his is a paradigm case where immediate 

prerogative relief is warranted. First, the failure to comply with s. 530, a mandatory statutory 

provision, is a classic jurisdictional error. Second, without immediate supervisory court 

intervention, Mr. Bessette will suffer irreparable prejudice to his fundamental right to receive a 

public service that is responsive to his cultural and linguistic identity. 

4. Moreover, there was no basis to exercise the discretion to decline prerogative relief as

neither an acquittal nor an appeal offers an adequate alternative remedy for the denial of trial 

language rights. If Mr. Bessette is acquitted, he will have no opportunity to have his language 

rights vindicated. Even if he is convicted and a new trial in French is ordered on appeal, this 

1 RSBC 1996, c 318. 
2 RSC, 1985, c C-46. 
3 RSBC 1996, c 338. 

1

http://www.bclaws.ca/civix/document/id/complete/statreg/96318_00
http://laws-lois.justice.gc.ca/PDF/C-46.pdf
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01
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cannot undo the inherent prejudice of his having been required to undergo a trial in English.  

5. Mr. Bessette further submits that s. 133 of the Offence Act incorporates s. 530 of the 

Criminal Code because the Offence Act and the MVA are silent on the language of a trial. 

Pursuant to s. 133 of the Offence Act, where the Offence Act and the provincial enactment 

creating the offence make no express provision or make only partial provision for a matter, 

the Criminal Code’s provisions relating to offences punishable on summary conviction apply. 

Courts have interpreted s. 133 incorporation of Criminal Code provisions broadly: such 

incorporation occurs except where the Offence Act and the provincial enactment creating the 

offence fully provide for a matter.  

6. The case for incorporating s. 530 of the Criminal Code is clear. The Provincial Court only 

avoided this result by approaching the incorporation of language rights exceptionally restrictively 

compared to the incorporation of other Criminal Code provisions – an approach prohibited by the 

applicable constitutional principles. Mr. Bessette respectfully requests that this Court correct this 

error, quash the Provincial Court’s decision and direct that his trial be conducted in French. 

Facts 
 
7. Mr. Bessette is charged under s. 95(1) of the MVA with driving while prohibited. He 

requested that his trial before the Provincial Court of British Columbia be conducted in French. 

The Crown opposed his request.4 

8. Gulbransen PCJ refused to order a French trial, finding that s. 530 of the Criminal Code 

did not apply to proceedings under the Offence Act and the MVA.5 He made a factual finding that 

“[t]here is no question that all trial courts in British Columbia can provide and have, in fact, 

provided trials in the French language pursuant to the provisions of the Criminal Code.”6 

However, he concluded that there was no right to a trial in French for provincial offences because 

the legislature had not “specifically provide[d]” for such a right and because the general 

                                                           
4 Bessette v British Columbia (AG), 2017 BCCA 264 at para 3 [Appellant’s Record hereafter 
“AR”, Tab 3]. 
5 R v Bessette, 2015 BCPC 0230 [AR, Tab 1]. 
6 R v Bessette, 2015 BCPC 0230 at para 8 [AR, Tab 1]. 
 

http://www.courts.gov.bc.ca/jdb-txt/ca/17/02/2017BCCA0264.htm
https://www.canlii.org/en/bc/bcpc/doc/2015/2015bcpc230/2015bcpc230.pdf
https://www.canlii.org/en/bc/bcpc/doc/2015/2015bcpc230/2015bcpc230.pdf
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incorporating language of s. 133 of the Offence Act was insufficient to effect that “political” 

outcome.7   

9. Mr. Bessette petitioned the Supreme Court of British Columbia for prerogative relief, 

seeking orders quashing Gulbransen PCJ’s decision and directing that his trial be conducted in 

French. Blok J dismissed his petition without considering the merits of his claim that he was 

entitled to a trial in French. He held that the circumstances did not warrant review on an 

application for prerogative relief, but that Mr. Bessette had to wait for an eventual appeal – after 

undergoing his trial in English – to assert his language rights.8 

10. Mr. Bessette appealed Blok J’s decision denying prerogative relief to the British Columbia 

Court of Appeal. The Court of Appeal dismissed his appeal, holding that Blok J had not 

committed a reviewable error in refusing to consider the merits of Mr. Bessette’s application for 

prerogative relief. The Court of Appeal concluded that, even if Gulbransen PCJ had committed a 

jurisdictional error in refusing to order a French trial, an eventual appeal following conviction 

would afford Mr. Bessette an adequate alternative remedy, such that Blok J properly exercised 

his discretion to deny prerogative relief.9 

PART II –ISSUES 
 
11. This case raises both a threshold question and a substantive statutory interpretation 

question: 

(1) The threshold question: Does an alleged denial of an accused’s trial language rights, 
guaranteed by s. 530 of the Criminal Code, justify the immediate intervention of a 
reviewing court on an application for prerogative relief? 

 
(2) The substantive statutory interpretation question: Does s. 133 of British Columbia’s 
Offence Act incorporate s. 530 of the Criminal Code, such that an accused has the right to 
a trial for a provincial offence in the official language of his choice? 

 

                                                           
7 R v Bessette, 2015 BCPC 0230 at paras 19, 22 [AR, Tab 1]. 
8 Bessette v British Columbia (AG), 2016 BCSC 2416 [AR, Tab 2]. 
9 Bessette v British Columbia (AG), 2017 BCCA 264 [AR, Tab 3]. 
 

https://www.canlii.org/en/bc/bcpc/doc/2015/2015bcpc230/2015bcpc230.pdf
http://www.courts.gov.bc.ca/jdb-txt/sc/16/24/2016BCSC2416.htm
http://www.courts.gov.bc.ca/jdb-txt/ca/17/02/2017BCCA0264.htm
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PART III –ARGUMENT 
 

 The statutory foundation for Mr. Bessette’s claim 
 

12. Mr. Bessette is charged with an offence under the MVA. In British Columbia, prosecutions 

for offences under provincial statutes, such as the MVA, are governed by the Offence Act.10 

13. There are no provisions in the Offence Act or the MVA dealing with the language of a trial.  

14. Section 133 of the Offence Act provides: 

Application of Criminal Code 

133    If, in any proceeding, matter or thing to which this Act applies, express provision 
has not been made in this Act or only partial provision has been made, the provisions of 
the Criminal Code relating to offences punishable on summary conviction apply, with the 
necessary changes and so far as applicable, as if its provisions were enacted in and formed 
part of this Act. 

15. Mr. Bessette submits that s. 133 of the Offence Act incorporates s. 530 of the Criminal 

Code. Section 530 of the Criminal Code provides in relevant part: 

Language of accused 

530 (1) On application by an accused 
whose language is one of the official 
languages of Canada, made not later 
than 

(a) the time of the appearance of the 
accused at which his trial date is set, if 

(i) he is accused of an offence 
mentioned in section 553 or 
punishable on summary conviction, or 

[…] 

a justice of the peace, provincial court 
judge or judge of the Nunavut Court of 
Justice shall grant an order directing 
that the accused be tried before a 

Langue de l’accusé 

530 (1) Sur demande d’un accusé dont 
la langue est l’une des langues 
officielles du Canada, faite au plus 
tard : 

a) au moment où la date du procès est 
fixée : 

(i) s’il est accusé d’une infraction 
mentionnée à l’article 553 ou 
punissable sur déclaration de 
culpabilité par procédure sommaire, 

[…] 

un juge de paix, un juge de la cour 
provinciale ou un juge de la Cour de 
justice du Nunavut ordonne que 

                                                           
10 Offence Act, RSBC 1996, c 338 ss. 1 (definition of “proceedings”), 2, 3(1), 5. See also 
Interpretation Act, RSBC 1996, c 238, s. 1 (definitions of “Act,” “enactment” and “regulation”). 

http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96238_01
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justice of the peace, provincial court 
judge, judge or judge and jury, as the 
case may be, who speak the official 
language of Canada that is the 
language of the accused or, if the 
circumstances warrant, who speak both 
official languages of Canada. 

l’accusé subisse son procès devant un 
juge de paix, un juge de la cour 
provinciale, un juge seul ou un juge et 
un jury, selon le cas, qui parlent la 
langue officielle du Canada qui est 
celle de l’accusé ou, si les 
circonstances le justifient, qui parlent 
les deux langues officielles du Canada. 

The threshold question: Mr. Bessette’s is a paradigm case where prerogative relief is 
available and should not have been declined on discretionary grounds 

16. Mr. Bessette submits that Gulbransen PCJ’s decision to deny him a trial in French is a

paradigm case where an application for prerogative relief is available. Further, contrary to the 

Court of Appeal’s conclusion, there was no basis for exercising discretion to decline to grant 

prerogative relief in his case. 

17. In R v Awashish (file No 37207) (“Awashish”), this Court recently heard submissions

concerning the circumstances in which prerogative relief will be available and appropriate in 

criminal matters. In Awashish, the Crown argued for an expansion of the circumstances in which 

prerogative relief is available.  

18. Mr. Bessette stresses that prerogative relief is justified in his case and that this conclusion

requires no expansion of the principles repeatedly affirmed by this Court governing the 

availability of prerogative relief. The circumstances justify granting prerogative relief regardless 

of the approach that is applied, whether it be a traditional jurisdictional error or one of the 

broader formulations articulated in the jurisprudence. 

1) Gulbransen PCJ’s decision was reviewable on an application for prerogative relief

a) The standard of appellate review concerning the availability of prerogative relief is
correctness

19. Whether prerogative relief is available is a question of law reviewable on appeal on a

correctness standard.11 

11 R v Black, 2011 ABCA 349 at para 13; R v Ramalheira, 2009 NLCA 4 at para 13; R v Rao, 
2012 BCCA 275 at paras 33, 57 (majority reasons) and 101 (dissenting reasons). 

https://www.canlii.org/en/ab/abca/doc/2011/2011abca349/2011abca349.pdf
https://www.canlii.org/en/nl/nlca/doc/2009/2009nlca4/2009nlca4.html?autocompleteStr=2009%20NLCA%204&autocompletePos=1
http://www.courts.gov.bc.ca/jdb-txt/CA/12/02/2012BCCA0275.htm
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b) The analytical device of assuming the question was wrongly decided should be used to
determine whether that question is reviewable on an application for prerogative relief

20. This Court’s seminal decision in R v Russell12 (“Russell”) made clear that the analytical

device of assuming the provincial court wrongly decided the impugned question should be used 

to determine whether the question is reviewable on an application for prerogative relief. Thus, in 

order to determine whether prerogative relief is available and appropriate to review Gulbransen 

PCJ’s conclusion that Mr. Bessette was not entitled to a trial in French, the analytical device of 

assuming that Gulbransen PCJ’s conclusion was wrong and assessing the consequences of such 

an error should be used. 

21. Russell involved the review of a preliminary inquiry judge’s interpretation of s. 231(5) of

the Criminal Code, which provides that murder is first degree if the accused caused the death of 

another person “while committing or attempting to commit” an offence enumerated under that 

provision. The accused argued that the preliminary inquiry judge erred in holding that s. 231(5) 

of the Criminal Code may apply even where the victim of the murder and the victim of the 

enumerated offence are not the same person, and in committing the accused to trial for first 

degree murder on that basis. 

22. This Court considered two issues: first, the threshold question of whether the preliminary

inquiry judge’s committal of the accused to trial was reviewable on certiorari; and second, the 

substantive question of the correct interpretation of s. 231(5) of the Criminal Code.13 

23. In considering the threshold question, this Court used the analytical device of assuming

the preliminary inquiry judge erred in its interpretation of s. 231(5) and considering the effect or 

consequences of the alleged error: 

22  The appellant argues that, contrary to the holding of the preliminary inquiry judge, 
s. 231(5) requires that the victim of the murder and the victim of the enumerated offence
be the same person. In this case the victim of the murder and the victim of the forcible 
confinement were not the same. If the appellant’s interpretation of s. 231(5) is correct, he 
has been committed to trial for first degree murder even though there is “no evidence on 
an essential element” of s. 231(5). Accordingly, if the appellant is correct that the 

12 [2001] 2 SCR 804. 
13 R v Russell, [2001] 2 SCR 804 at para 1. 

https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1892/1/document.do/
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1892/1/document.do
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preliminary inquiry judge misinterpreted s. 231(5), the error was jurisdictional and is 
reviewable on certiorari.14  

24. Significantly, even though the question was jurisdictional and reviewable on certiorari, 

this Court concluded that the preliminary inquiry judge did not in fact err in his interpretation of 

s. 231(5), and that there was therefore no loss of jurisdiction.15 Thus, it is clear that, at the 

threshold stage, this Court began by assuming the question was wrongly decided, and did so as an 

analytical device to determine whether it was reviewable on an application for prerogative relief. 

This Court reserved the actual assessment of whether the question was wrongly decided for the 

substantive stage. 

25. The arguments that follow, which demonstrate that Gulbransen PCJ’s decision is 

reviewable and ought to be reviewed on an application for prerogative relief, follow precisely the 

same analytical structure as that used by this Court in Russell.  

c) Gulbransen PCJ’s decision raises a classic jurisdictional question subject to review on 
an application for prerogative relief  

i. Failure to follow a mandatory statutory provision is a classic jurisdictional 
error subject to review on an application for prerogative relief 

26. As has been consistently recognized by this Court, the failure of a provincial court to 

follow a mandatory statutory provision is a jurisdictional error giving rise to prerogative relief in 

criminal matters.  

27. In Doyle v The Queen (“Doyle”), this Court found that, in granting adjournments and 

failing to put the accused to his election as to the form of his trial, two magistrates had failed to 

observe “duties […] phrased in mandatory language” and that this “was a clear error which of 

itself involved the loss of jurisdiction over the accused.”16 In Forsythe v The Queen, this Court 

relied on Doyle for the proposition that “jurisdiction will be lost by a magistrate who fails to 

observe a mandatory provision of the Criminal Code.”17 Then, in Dubois v The Queen, this Court 

reaffirmed that “[j]urisdictional error is committed where ‘mandatory provisions’ of the Criminal 

                                                           
14 R v Russell, [2001] 2 SCR 804 at para 22 (emphasis added); see also paras 1, 25, 30. 
15 R v Russell, [2001] 2 SCR 804 at paras 30-31, 49. 
16 Doyle v The Queen, [1977] 1 SCR 597 at 607. 
17 Forsythe v The Queen, [1980] 2 SCR 268 at 271-272 (emphasis added). 
 

https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1892/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1892/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/5794/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/2555/1/document.do
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Code are not followed.”18 More recently, in R v Deschamplain, this Court again confirmed that 

“the failure […] to comply with a mandatory statutory provision goes to jurisdiction and allows a 

reviewing court to intervene.”19 

ii. Section 530 of the Criminal Code is a mandatory statutory provision 

28. Section 530 is a mandatory statutory provision, using the classic “shall” formulation (and 

in French “ordonner” in the present tense):20 

Langue de l’accusé 

530 (1) Sur demande d’un accusé 
dont la langue est l’une des langues 
officielles du Canada, […] un […] 
juge de la cour provinciale […] 
ordonne que l’accusé subisse son 
procès devant […] un juge de la cour 
provinciale […] qui parl[e]  la langue 
officielle du Canada qui est celle de 
l’accusé ou, si les circonstances le 
justifient, qui parl[e] les deux langues 
officielles du Canada. 

Language of accused 

530 (1) On application by an accused 
whose language is one of the official 
languages of Canada, […] a […] 
provincial court judge […] shall grant 
an order directing that the accused be 
tried before a […] provincial court judge 
[…] who speak the official language of 
Canada that is the language of the 
accused or, if the circumstances warrant, 
who speak both official languages of 
Canada. 

 
29. Indeed, the Court of Appeal for Ontario specifically held in R v Munkonda (“Munkonda”) 

that ss. 530 and 530.1 of the Criminal Code are mandatory and failure to ensure that their 

requirements are met is a jurisdictional error warranting prerogative relief: 

[131] It is settled law that an accused can bring certiorari to quash a committal for trial 
                                                           
18 Dubois v The Queen, [1986] 1 SCR 366 at 377 (emphasis added). 
19 R v Deschamplain, 2004 SCC 76 at para 19, see also paras 12-13, 33-35 (per majority reasons 

of Major J; this principle was also accepted by the dissenting judges) (emphasis added). While 

Forsythe, Dubois, and Deschamplain involved applications for prerogative relief to challenge a 

committal or discharge following a preliminary inquiry, Doyle applied this same principle to 

another interlocutory decision. 
20 As in Doyle v The Queen, [1977] 1 SCR 597 at 603, 607. See also: Interpretation Act, RSC 
1985, c I-21, s 11; Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed (Markham: 
LexisNexis Canada, 2014) at 80-81, 91-92 [Appellant’s Book of Authorities hereafter “BOA”, 
Tab 6]. 
 

https://scc-csc.lexum.com/scc-csc/scc-csc/fr/132/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/2193/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/5794/1/document.do
http://laws-lois.justice.gc.ca/PDF/I-21.pdf
http://laws-lois.justice.gc.ca/PDF/I-21.pdf
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where there is a lack or loss of jurisdiction (R. v. Forsythe, [1980] 2 S.C.R. 268, [1980] 
S.C.J. No. 66, at p. 271 S.C.R.). A magistrate will lose jurisdiction if he or she “fails to 
observe a mandatory provision of the Criminal Code” (Forsythe, at pp. 271-72 S.C.R.). 

[132] The Quebec courts have held that ss. 530 and 530.1 of the Criminal Code are 
mandatory provisions. For example, the Superior Court of Quebec concluded that 
[TRANSLATION] “the interpretation of sections 530 and 530.1 raises a jurisdictional 
issue, and so any error by the justice of the peace on that point will affect his or her 
jurisdiction” (R. c. Edwards, [1998] J.Q. no 1420, [1998] R.J.Q. 1471 (S.C.), at para. 60). 

[133] In my opinion, the failure of the judge in this case to ensure that the requirements of 
ss. 530 and 530.1 were met resulted in a loss of jurisdiction, and we have the authority to 
quash the committal for trial.21 

30. Assuming Gulbransen PCJ erred in interpreting s. 133 of the Offence Act, the effect of this 

error was to “fail to observe”22 s. 530 – a mandatory statutory provision – and to therefore lose 

jurisdiction. The jurisdictional question in this case is directly analogous to that in Russell. 

31. In Russell, the effect of the assumed error in interpreting s. 231(5) (a sentence 

classification provision, which contains no mandatory language), was to exceed the committal 

jurisdiction under s. 548 of the Criminal Code (a provision that does use mandatory language).23 

On this basis, this Court concluded that the alleged error in interpreting s. 231(5) was 

jurisdictional, such that it was necessary for this Court to decide the substantive question of the 

interpretation of s. 231(5). 

32. Just as in Russell, Mr. Bessette submits that the interpretation of a statutory provision 

(here, s. 133 of the Offence Act; in Russell, s. 231(5) of the Criminal Code) is a jurisdictional 

question subject to review on an application for prerogative relief when an assumed error as to its 

interpretation would cause the inferior tribunal to exceed its jurisdiction under another statutory 

                                                           
21 R v Munkonda, 2015 ONCA 309. 
22 Forsythe v The Queen, [1980] 2 SCR 268 at 271-72; or “not follow[…]” (Dubois v The Queen, 
[1986] 1 SCR 366 at 377). 
23 R v Russell, [2001] 2 SCR 804 at paras 16, 21. This Court has repeatedly held s. 548 of the 

Criminal Code (and its predecessor s. 475) to be a mandatory provision, the failure to observe 

which will lead to a loss of jurisdiction (see R v Deschamplain, 2004 SCC 76 at paras 12-19 and 

the decisions cited therein). 

http://www.ontariocourts.ca/decisions/2015/2015ONCA0309.htm
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/2555/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/132/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1892/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/2193/1/document.do
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provision (here, s. 530 of the Criminal Code; in Russell, s. 548 of the Criminal Code). 

d) Gulbransen PCJ’s decision is subject to immediate review on an application for 
prerogative relief because it finally decided his fundamental rights in circumstances 
where an appeal affords no adequate alternative remedy 

i. A final decision affecting a fundamental right, in circumstances where an 
appeal affords no adequate alternative remedy, is subject to immediate review 
on an application for prerogative relief 

33. Mr. Bessette further submits that Gulbransen PCJ’s decision denying him a trial in French 

is subject to review on an application for prerogative relief because it finally decided his 

fundamental rights, in circumstances where an appeal would afford no adequate alternative 

remedy (this same concept has also been expressed as “no effective remedy” or no “adequate 

appellate remedy”). 

34. This category of decisions subject to review on an application for prerogative relief was 

aptly described by the Quebec Court of Appeal in Awashish. In rejecting the Crown’s 

submissions, the Quebec Court of Appeal referred to the traditional reticence of the courts to 

grant certiorari with respect to interlocutory decisions in criminal matters due to the “‘paramount 

importance’ [of] avoid[ing] delaying a trial unnecessarily.”24 The Court explained that this 

reticence “is based on the idea that an interlocutory decision can be reviewed on appeal,” which 

typically provides an adequate alternative remedy.25 However, as the Court further explained, this 

rationale has no application to final decisions that affect fundamental rights in circumstances 

where an “appeal offers no effective remedy.”26 According to the Court, certiorari is available to 

the accused or the Crown where “a final determination affecting a fundamental right has been 

made [;] […] [i]n that case, it is considered to be a jurisdictional error.”27 Significantly, the issue 

on appeal before this Court in Awashish is whether prerogative relief should be available in a 

broader range of circumstances than those recognized by the Quebec Court of Appeal. 

35. Several examples illustrate this class of cases where prerogative relief is available. 

                                                           
24 Awashish c R, 2016 QCCA 1164 at para 29 [translation]. 
25 Awashish c R, 2016 QCCA 1164 at paras 29-30 [translation]. 
26 Awashish c R, 2016 QCCA 1164 at paras 33-34 [translation]. 
27 Awashish c R, 2016 QCCA 1164 at para 38 [translation]. 

http://citoyens.soquij.qc.ca/php/decision.php?ID=F375DDAC3A864649426CF99EF74F8C2D&page=1
http://citoyens.soquij.qc.ca/php/decision.php?ID=F375DDAC3A864649426CF99EF74F8C2D&page=1
http://citoyens.soquij.qc.ca/php/decision.php?ID=F375DDAC3A864649426CF99EF74F8C2D&page=1
http://citoyens.soquij.qc.ca/php/decision.php?ID=F375DDAC3A864649426CF99EF74F8C2D&page=1
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36. One such example is where it is alleged that the decision of an inferior tribunal would 

violate informer or solicitor-client privilege. In Canada (PG) c Dubois, the Court of Appeal of 

Quebec held that prerogative relief was available to challenge an interlocutory order requiring 

disclosure of the identity of a police informer. The Court held that the immediate intervention of 

the Superior Court is required in the case of a “violation of such a fundamental rule of law as the 

privilege of secrecy” because “an appeal affords no effective remedy”28 and “a later appeal 

cannot repair the damage.”29 Similarly, R v Douglas30 more recently dealt with solicitor-client 

privilege. In that case, the Manitoba Court of Appeal found that an application for certiorari was 

properly brought to challenge a justice of the peace’s decision to grant two search warrants on the 

basis that they authorized the police to search for and seize legal correspondence protected by 

solicitor-client privilege, and that the alleged violation of solicitor-client privilege would cause 

the accused “irreversible prejudice.” 31  

37. Contrary to the Court of Appeal’s suggestion in this case,32 decisions affecting informant 

and solicitor-client privilege are not the only examples of this class of cases recognized in the 

jurisprudence. There are several others. 

38. In R v Flahiff, dealing with a decision permitting access to and the publication of search 

warrants, the Quebec Court of Appeal held that:  

[…] where an order of a provincial court judge imposing or refusing a publication ban of 
search warrant documents would imperil the right of an accused to a fair trial, the accused 
who has elected to be tried by a judge and jury is entitled to challenge the order by way of 
certiorari to assure that his Charter rights are respected. 
 
While there may be alternative measures other than a publication ban that should be 
considered, I can see no remedy, other than certiorari, for protecting the right to a fair trial 
where the order bas been made by a provincial court judge prior to trial.33 
 

39. In Autorité des marchés financiers c Ste-Marie (“Ste-Marie”), the Superior Court of 

Quebec held that the interests of justice required immediate intervention by the superior court to 

                                                           
28 Canada (PG) c Dubois, [1987] JQ no 1822 (QCCA) at 6. 
29 Canada (PG) c Dubois, [1987] JQ no 1822 (QCCA) at 6. 
30 R v Douglas, 2016 MBCA 81. 
31 R v Douglas, 2016 MBCA 81 at paras 57, 64-65. 
32 Bessette v British Columbia (AG), 2017 BCCA 264 at para 30 [AR, Tab 3]. 
33 R v Flahiff, [1998] JQ no 2 (QCCA) at 18-19 ; see also 9, 16-17. 

https://www.canlii.org/fr/qc/qcca/doc/1987/1987canlii1107/1987canlii1107.pdf
https://www.canlii.org/fr/qc/qcca/doc/1987/1987canlii1107/1987canlii1107.pdf
https://www.canlii.org/en/mb/mbca/doc/2016/2016mbca81/2016mbca81.pdf
https://www.canlii.org/en/mb/mbca/doc/2016/2016mbca81/2016mbca81.pdf
http://www.courts.gov.bc.ca/jdb-txt/ca/17/02/2017BCCA0264.htm
https://www.canlii.org/en/qc/qcca/doc/1998/1998canlii13149/1998canlii13149.pdf
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review an interlocutory decision refusing the accused’s application to have his mental fitness to 

stand trial examined. The Court concluded that the principle that an unfit person should not be 

required to stand trial is a fundamental rule of law, the breach of which could not be remedied on 

appeal: 

23  The Court of Appeal [in Awashish] referred specifically to cases where a fundamental 
right would be irreparably damaged and no effective remedy would be afforded on appeal 
(breach of the right to informer privilege) or cases where one of the party’s fundamental 
rights would be infringed. […] 

26 Indeed, should the decision not to hold an inquiry into the accused’s mental fitness to 
stand trial prove erroneous, and where such an inquiry would have concluded that the 
accused was not fit to stand trial, the result would be that a person who was unable to 
defend himself within the meaning of the law would nonetheless have had to stand trial. 
Naturally a new trial could be ordered on appeal were he to be convicted, but a person 
mentally unfit to undergo the judicial process would nevertheless have been subject to 
trial. Were he to be declared not guilty, he still would have been subject to trial and had to 
defend himself when he was mentally unfit to do so. 

27 The principle that a person who is mentally unfit should not be required to stand trial is 
a fundamental rule of law. It would shock the conscience and be contrary to the basic 
principles of justice to subject a person who is not mentally able to understand the judicial 
process or the nature of the proceedings instituted to such a trial.34 

40. Writing for the Ontario Superior Court of Justice, in R v Chue, Nordheimer J recognized 

that “the Superior Court should generally decline to grant remedies by way of certiorari or 

prohibition where there is an adequate appellate remedy.”35 In that case, however, Nordheimer J 

concluded that a finding of a reasonable apprehension of bias is a circumstance where, as the 

Court of Appeal for Ontario in R v Duvivier put it, “the interests of justice require immediate 

intervention by the superior court” such that the jurisdiction to grant prerogative relief “can and 

will be exercised.”36 

41. According to Nordheimer J, one reason for immediate intervention by the superior court 

                                                           
34 Autorité des marchés financiers c Ste-Marie, 2017 QCCS 507 at paras 23, 26-27 (citations 
omitted) [translation] (emphasis added). 
35 R v Chue, 2011 ONSC 5322 at para 24 [BOA, Tab 1].  
36 R v Chue, 2011 ONSC 5322 at paras 25-26, citing R v Duvivier (1991), 3 OR (3d) 49 (ONCA) 
(OR sub nom. R v Johnson) [BOA, Tab 1]. 
 

http://citoyens.soquij.qc.ca/php/decision.php?ID=2B5D38A8716C39016FCAEED38BB1A269&page=1
https://www.canlii.org/en/on/onca/doc/1991/1991canlii7174/1991canlii7174.pdf
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“has to do with the nature of the error that occurs once the presence of a reasonable apprehension 

of bias is found.” 37 A reasonable apprehension of bias “renders a trial unfair” and “an accused 

person should not be further subjected to an unfair process.”38 Immediate intervention is required 

for two main reasons. First, “a proceeding tainted by the appearance of a reasonable apprehension 

of bias cannot be rescued by the ultimate decision made;”39 a reasonable apprehension of bias 

“colours the entire trial proceedings and it cannot be cured by the correctness of the subsequent 

decision.”40 Second, “to insist that [an accused person] continue with a proceeding where the 

appearance of a reasonable apprehension of bias has been found to exist” “is fundamentally 

unfair to [that] accused person” and at the same time harms public confidence in the 

administration of justice.41  

42. Furthermore, in Awashish, the Court of Appeal of Quebec offered the following additional 

example of irreparable prejudice to a fundamental right that is immediately reviewable on an 

application for prerogative relief: “for example, certiorari would lie if a trial judge’s decision to 

order an accused to remove her niqab and testify with her face uncovered was erroneous.”42 

43. Significantly, for this class of cases, as for cases involving compliance with mandatory 

statutory provisions, the courts have assumed the inferior tribunal erred as an analytical device to 

determine whether the decision is reviewable on an application for prerogative relief. 43  

                                                           
37 R v Chue, 2011 ONSC 5322 at para 27 [BOA, Tab 1]. 
38 R v Chue, 2011 ONSC 5322 at para 27 [BOA, Tab 1]. 
39 R v Chue, 2011 ONSC 5322 at para 27 [BOA, Tab 1].  
40 R v Chue, 2011 ONSC 5322 at para 27, citing R v RDS, [1997] 3 SCR 484 at para 100 [BOA, 
Tab 1]. 
41 R v Chue, 2011 ONSC 5322 at paras 28 & 30 [BOA, Tab 1]. 
42 Awashish c R, 2016 QCCA 1164 at para 34 [translation]. An application for prerogative relief 

was considered by this Court with respect to a third party witness ordered to testify without her 

niqab on a preliminary inquiry in R v NS, 2012 SCC 72. 
43 R v Douglas, 2016 MBCA 81 at paras 64-65 (only the reviewability of the decision on an 

application for prerogative relief was at issue on this motion, not the merit of the decision); 

Awashish c R, 2016 QCCA 1164 at paras 40, 42, 49; Autorité des marchés financiers c Ste-

Marie, 2017 QCCS 507 at para 26; Canada (PG) c Dubois, [1987] JQ no 1822 (QCCA) at 6 (the 

 

https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1549/1/document.do
http://citoyens.soquij.qc.ca/php/decision.php?ID=F375DDAC3A864649426CF99EF74F8C2D&page=1
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/12779/index.do
https://www.canlii.org/en/mb/mbca/doc/2016/2016mbca81/2016mbca81.pdf
http://citoyens.soquij.qc.ca/php/decision.php?ID=F375DDAC3A864649426CF99EF74F8C2D&page=1
http://citoyens.soquij.qc.ca/php/decision.php?ID=2B5D38A8716C39016FCAEED38BB1A269&page=1
https://www.canlii.org/fr/qc/qcca/doc/1987/1987canlii1107/1987canlii1107.pdf


14 
 

ii. Gulbransen PCJ’s decision finally decided Mr. Bessette’s fundamental 
language rights  

44. Assuming that Gulbransen PCJ erred, and that Mr. Bessette is entitled to a trial in French 

because s. 530 of the Criminal Code applies to proceedings under the Offence Act, requiring him 

to undergo his trial in English violates his fundamental language rights. 

45. As this Court’s decision in R v Beaulac makes clear, the s. 530 Criminal Code right to a 

trial in the official language of the accused’s choice is a “fundamental”44 right: its distinct 

inherent value is not subsidiary to, nor in the service of, “a fairer trial or a more reliable 

verdict.”45  

46. Stressing the substantive and absolute character of the s. 530 right, this Court stated that 

“[s]ection 530(1) creates an absolute right of the accused to equal access to designated courts in 

the official language that he or she considers to be his or her own. […] this is a substantive right 

and not a procedural one that can be interfered with.46  

47. This Court forcefully emphasized “the complete distinctiveness of language rights and 

trial fairness,”47 affirming “language rights are a particular kind of right, distinct from the 

principles of fundamental justice. They have a different purpose and a different origin.”48 This 

Court described the distinct purpose of the s. 530 right in the following terms: 

41 […] The right to full answer and defence is linked with linguistic abilities only in the 
sense that the accused must be able to understand and must be understood at his trial. But 
this is already guaranteed by s. 14 of the Charter, a section providing for the right to an 
interpreter. The right to a fair trial is universal and cannot be greater for members of 
official language communities than for persons speaking other languages. Language rights 
have a totally distinct origin and role. They are meant to protect official language 
minorities in this country and to insure the equality of status of French and English. This 

                                                           
error of violating privilege was assumed at the threshold stage to conclude that the decision was 

reviewable, but on the merits, the court concluded there was no violation). 
44 R v Beaulac, [1999] 1 SCR 768 at para 23 (emphasis added). 
45 R v Beaulac, [1999] 1 SCR 768 at para 53. 
46 R v Beaulac, [1999] 1 SCR 768 at para 28 (emphasis added). 
47 R v Beaulac, [1999] 1 SCR 768 at para 41; see also para 53. 
48 R v Beaulac, [1999] 1 SCR 768 at para 25. 
 

https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
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Court has already tried to dissipate this confusion on several occasions.[…] 

45  […] the choice of language is not meant to support the legal right to a fair trial, but to 
assist the accused in gaining equal access to a public service that is responsive to his 
linguistic and cultural identity.49 

48. Gulbransen PCJ’s decision to refuse Mr. Bessette a trial in French therefore finally denied 

Mr. Bessette’s fundamental right to a public service that is responsive to his linguistic and 

cultural identity. 

iii. Neither an acquittal nor an appeal affords an adequate alternative remedy for 
the alleged violation of Mr. Bessette’s s. 530 language rights 

49. Because the very essence of s. 530 is the right to access a public service that is responsive 

to the accused’s linguistic and cultural identity, the possibility of an eventual appeal – after Mr. 

Bessette is required to undergo a trial in English – affords no effective remedy for a violation of 

his right to a trial in French. First, if Mr. Bessette is acquitted, he will have no ability to appeal 

the decision, and therefore no opportunity to have his language rights vindicated. An acquittal 

would not remedy the harm of being required to undergo a trial in English. Second, even if he is 

convicted, and a new trial in French is ordered, this cannot repair the damage of his having been 

required to undergo a trial in English. 

50. The denial of an accused’s trial language rights is analogous to the circumstances outlined 

above where courts have concluded that immediate prerogative relief is justified. In particular, it 

is fundamentally unjust for an accused to be compelled to undergo a trial when he is not mentally 

fit to do so, to be compelled to testify without her niqab when she has a right to wear it, or to be 

required to proceed with a trial despite the existence of a reasonable apprehension of bias. Each 

of these examples constitutes a harm in itself, which neither an acquittal, nor a new trial 

following an eventual appeal, could correct. It is similarly fundamentally unjust to subject Mr. 

Bessette to a trial in English if he is entitled to a trial in French. Being compelled to undergo a 

trial in English, if Mr. Bessette has a right to a trial in French, constitutes a harm in itself, which 

neither an acquittal, nor a new trial in French, could correct. Thus, the conclusion of the courts 

below that Gulbransen PCJ’s decision does not justify review on an application for prerogative 

                                                           
49 R v Beaulac, [1999] 1 SCR 768 at paras 28, 41, 45; See also R v Potvin, [2004] OJ No. 2550, 
(ONCA) at paras 32-33, 36-37; R v Munkonda, 2015 ONCA 309 at paras 59, 111. 
 

https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
http://www.ontariocourts.ca/decisions/2004/june/potvinC37942.htm
http://www.ontariocourts.ca/decisions/2004/june/potvinC37942.htm
http://www.ontariocourts.ca/decisions/2015/2015ONCA0309.htm
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relief must rest upon the erroneous view that language rights are less important than these other 

rights of the accused.50 

1. An acquittal is not an adequate alternative remedy 

51. The decision of the Court of Appeal made no mention whatsoever of the fact that, if 

acquitted, Mr. Bessette will have no opportunity to challenge the denial of his language rights. 

This total silence, taken together with a review of the transcript of proceedings,51 suggest that the 

                                                           
50 This logical inference also appears to be reflected in the transcript of the hearing before the 

Court of Appeal: “THE COURT: Well, there are degrees of harms, and I think qualitatively you 

could argue there’s a difference between someone who never exposes her face for religious 

reasons in public being required to do so. It could be considered to be qualitatively different 

where it’s not an entire trial in that person’s language, but their language is being accommodated 

and translation is being provided. And similarly with the not criminally responsible by reason of 

mental disorder, that’s someone who -- this case goes on to say the person actually experiences 

further psychological harm. They’re not in a condition to deal with the stress of a trial. So these 

things are -- it seems to me that you have to assess the harm and the jeopardy with a certain 

amount of common sense.” [AR, Tab 12, p 25]. 

51 The following portions of the transcript are illustrative: “THE COURT: Well, and why is an 

acquittal not an adequate remedy here? Because all that’s at stake, if I may say so, is something 

under the Offence Act, and because people generally can’t come to court and complain about their 

rights being impacted if there isn’t a negative kind of impact on it. I’m really just having trouble 

understanding where the jeopardy is. There’s no jeopardy if there’s an acquittal. There’s jeopardy 

if there’s a conviction, and there’s an appeal from that.” (BCCA transcript p. 19) “THE COURT: 

For example, the accused I’ve spoken of, if there was an acquittal, the accused wouldn’t have an 

appeal, but there isn’t a prerogative writ that would ever apply in those circumstances. The 

remedy if there was one or the -- the problem is that in that circumstance at the end of the whole 

day, the individual has not been convicted, and it’s likewise here. If the individual was not 

convicted, then it blows away if there is a conviction because the law only addresses real results. 
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Court of Appeal considered the denial of trial language rights to cause no harm at all if the 

accused is acquitted.  

52. Such a view is directly at odds with R v Beaulac: it denies the inherent linguistic and

cultural value of the right to a trial in the official language of the accused’s choice, and rests upon 

the erroneous assumption that the purpose of the right is to ensure “a fairer trial or a more reliable 

verdict.”52 More specifically, it contradicts this Court’s direction that a proceeding where the 

accused’s s. 530 rights have been violated cannot be cured under s. 686(1)(b) of the Criminal 

Code by the ultimate decision made53 (notably, the same is true of a proceeding tainted by a 

reasonable apprehension of bias54). The violation of the accused’s s. 530 rights is therefore not a 

situation where prerogative relief can be denied on the grounds that “there was no prejudice” or 

that “the alleged error ultimately made no difference.”55  

2. A new trial, after an eventual appeal, is not an adequate alternative remedy

53. The Court of Appeal concluded that an appeal would afford an adequate alternative

remedy for Gulbransen PCJ’s refusal to order a trial in French on the ground that, if Mr. Bessette 

is convicted, a new trial in French could be ordered on an eventual appeal. In particular, in 

support of its conclusion, the Court of Appeal relied on the fact that a new trial was ordered by 

this Court in R v Beaulac.56 

54. The Court of Appeal’s decision rests upon the erroneous proposition that, simply because

an appellate court could – ex post (i.e., after the conclusion of a trial) – order a new trial as a 

remedy for the prejudice alleged, such a remedy is an adequate alternative remedy from the 

perspective of an ex ante (i.e., prior to the conclusion of a trial or the occurrence of the alleged 

It doesn’t generally address [p. 21] hypotheticals. If there is a conviction, there’s an appeal. If 

there’s no conviction, it is a potential that didn’t materialize.” [AR, Tab 12, pp 20-21]. 

52 R v Beaulac, [1999] 1 SCR 768 at para 53. 
53 R v Beaulac, [1999] 1 SCR 768 at paras 52-54.  
54 R v Chue, 2011 ONSC 5322 at para 27. 
55 Contra R v Papadopoulos, [2005] OJ No 1121 at paras 19-21. 
56 Bessette v British Columbia (AG), 2017 BCCA 264 at para 30 [AR, Tab 3], citing R v 
Beaulac, [1999] 1 SCR 768. 

https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
https://www.canlii.org/en/on/onca/doc/2005/2005canlii8662/2005canlii8662.html?autocompleteStr=r%20v%20papad&autocompletePos=1
http://www.courts.gov.bc.ca/jdb-txt/ca/17/02/2017BCCA0264.htm
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
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rights violation) application for prerogative relief. 

55. It simply does not follow from this Court’s decision in R v Beaulac to order a new trial (in

circumstances where it was no longer possible to avoid the language rights violation) that a new 

trial is an adequate alternative remedy to immediate prerogative relief (which would avoid the 

language rights violation altogether). 

56. Moreover, the proposition upon which the Court of Appeal’s decision rests is

irreconcilable with the various recognized circumstances where the superior court’s immediate 

intervention on an application for prerogative relief has been held to be justified. Following this 

proposition, the existence of a reasonable apprehension of bias could not justify prerogative relief 

because, in many cases, appellate courts have set aside a conviction and ordered a new trial on 

the ground that a reasonable apprehension of bias existed with respect to the trial judge.57 

Similarly, breach of solicitor-client privilege could not justify prerogative relief, as a conviction 

may also be set aside, and a new trial ordered, on the ground that solicitor-client privileged 

material was improperly admitted into evidence.58 

57. Indeed, in Ste-Marie, the Court specifically addressed the possibility that a new trial could

be ordered on an eventual appeal – and concluded that this would not constitute an adequate 

alternative remedy for subjecting to a trial a person who was not fit to stand trial.59 

58. In each of these cases, as with the violation of s. 530 of the Criminal Code, the alleged

error causes irreparable harm to a fundamental right. Contrary to the Court of Appeal’s finding, 

the fact that an appellate court may order a remedy on an eventual appeal – after the harm has 

irreversibly occurred – does not entail that this ex post remedy is an adequate alternative to 

preventing the harm from occurring in the first place. 

e) Gulbransen PCJ’s decision is subject to review on an application for prerogative relief

57 R v PG, 2017 ONCA 351 at paras 57-58, 64-66; R v Churchill, 2016 NLCA 29 at paras 1, 39, 
46-47; Hébert v R, 2014 QCCA 1441 at paras 1, 4, 6-8, 23, 26, 45-46; R v Hossu, [2002] OJ No 
3087 (ONCA) at paras 1, 14-15, 40, 42; R v Lake, [2001] OJ No 1880 (ONCA) at paras 1, 5, 9. 
58 R v Van Alphen, [1995] OJ No 4748 (OCJ) at paras 1-2, 6-7, 11, 15 [BOA, Tab 4]. 
59 Autorité des marchés financiers c Ste-Marie, 2017 QCCS 507 at paras 26-27. 

http://www.ontariocourts.ca/decisions/2017/2017ONCA0351.pdf
http://records.court.nl.ca/public/supremecourt/decisiondownload/?decision-id=2361&mode=stream
http://citoyens.soquij.qc.ca/php/ti.php?ID=FCFCE54114E5FC43BDB9A32659A33E57&page=1&format=doa
https://www.canlii.org/en/on/onca/doc/2002/2002canlii45013/2002canlii45013.pdf
https://www.canlii.org/en/on/onca/doc/2002/2002canlii45013/2002canlii45013.pdf
https://www.canlii.org/en/on/onca/doc/2001/2001canlii5457/2001canlii5457.pdf
http://citoyens.soquij.qc.ca/php/decision.php?ID=2B5D38A8716C39016FCAEED38BB1A269&page=1
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on the ground that it immediately and finally disposes of a legal right 

59. In R v Black, the Alberta Court of Appeal held that pursuant to Cunningham, certiorari is 

available for both errors of jurisdiction and errors of law on the face of the record if an order 

“immediately and finally disposes of a legal right.”60 This test is easier to meet than that the one 

articulated by the Quebec Court of Appeal in Awashish for granting of prerogative relief. Thus, 

should this Court adopt the approach in R v Black, Mr. Bessette submits that Gulbransen PCJ’s 

decision is manifestly reviewable. Again, Mr. Bessette’s appeal does not depend upon a 

recognition of this broader approach: the availability of prerogative relief is already made out on 

the well-established grounds set out above.  

2) There was no basis to exercise the discretion to decline judicial review 

a) An appellate court will overturn a discretionary decision to decline judicial review 
when that decision is based on a wrong principle 

60. The Court of Appeal properly held that prerogative relief is by its nature discretionary and, 

as such, “even if the applicant makes out a case for review on the merits, the reviewing court has 

an overriding discretion to refuse relief.”61 

61. The Court of Appeal also correctly stated the law governing appellate review of a 

discretionary order, such as Blok J’s exercise of discretion to deny prerogative relief: an appellate 

court “will only interfere where the judge acted on a wrong principle or failed to give sufficient 

weight to all relevant considerations.”62 

b) Neither the adequate alternative remedy principle, nor any other basis, justified 
exercising the discretion to decline judicial review 

62. Contrary to the Court of Appeal’s conclusion,63 Blok J’s decision to decline to review 

                                                           
60 R v Black, 2011 ABCA 349 at para 25; See also R v Cunningham 2010 SCC 10 at paras 57-58. 
61 Bessette v British Columbia (AG), 2017 BCCA 264 at para 24 [AR, Tab 3], citing Strickland v 
Canada (AG), 2015 SCC 37 at paras 37 and 39. 
62 Bessette v British Columbia (AG), 2017 BCCA 264 at para 25 [AR, Tab 3], citing Friends of 
the Oldman River Society v Canada (Minister of Transport), [1992] 1 SCR 3 at 76–77; Harelkin 
v University of Regina, [1979] 2 SCR 561 at 587–88; and MiningWatch Canada v Canada 
(Fisheries and Oceans), 2010 SCC 2 at para 43. See also: Soulos v Korkontzilas, [1997] 2 SCR 
217 at paras 54-55; CowperSmith- v Morgan, 2017 SCC 61 at para 46. 
63 Bessette v British Columbia (AG), 2017 BCCA 264 at para 31 [AR, Tab 3]. 

https://www.canlii.org/en/ab/abca/doc/2011/2011abca349/2011abca349.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/7849/1/document.do
http://www.courts.gov.bc.ca/jdb-txt/ca/17/02/2017BCCA0264.htm
https://scc-csc.lexum.com/scc-csc/scc-csc/en/15438/1/document.do
http://www.courts.gov.bc.ca/jdb-txt/ca/17/02/2017BCCA0264.htm
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/829/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/2633/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/7841/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1512/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1512/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/16898/1/document.do
http://www.courts.gov.bc.ca/jdb-txt/ca/17/02/2017BCCA0264.htm
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Gulbransen PCJ’s decision was based on a clear error in principle. There was no basis for Blok J 

to conclude that an acquittal or an appeal would afford an adequate alternative remedy to 

immediate prerogative relief. 

63. Indeed, the adequate alternative remedy principle is already incorporated into the test for 

the availability of prerogative relief set out by the Court of Appeal of Quebec in Awashish. As 

explained above, neither an acquittal nor an appeal can effectively remedy the denial of Mr. 

Bessette’s trial language rights. The opposite conclusion necessarily rests on a legal error: the 

failure to recognize that trial language rights are fundamental, that their violation is a harm in 

itself, and that they do not serve to ensure a fair trial or a reliable verdict.64 

64. Mr. Bessette submits that the proper approach to his circumstances was that taken by the 

Court of Appeal for Ontario in Munkonda, which found that the failure to follow s. 530 was 

reviewable on an application for prerogative relief. The Court at no point suggested that an 

acquittal (following a trial where the accused’s language rights were denied) or a new trial 

(following an appeal) would be an adequate alternative remedy for a violation of s. 530.65 

65. Mr. Bessette further submits that there was no other discretionary basis upon which to 

decline prerogative relief.  

                                                           
64 Similarly, the British Columbia Court of Appeal reversed the reviewing judge’s discretionary 

decision to deny prerogative relief when the exercise of that discretion was based on an error of 

law concerning the existence of a Crown right of appeal (R v Lewis, [1996] BCJ No 2193 

(BCCA) at paras 6, 10-11, 18) [BOA, Tab 3]. 

65 On the contrary, the issue was whether certiorari would itself provide adequate relief, or 

whether a stay of proceedings was required. The Court ultimately concluded that even 

prerogative relief in the form of quashing the committal and requiring a new preliminary inquiry 

that respected the accused’s language rights would be “an inadequate remedy.” As such, the 

Court quashed the committal order and also awarded the accused costs (R v Munkonda, 2015 

ONCA 309 at paras 136-138, 148-151). 

 

http://www.ontariocourts.ca/decisions/2015/2015ONCA0309.htm
http://www.ontariocourts.ca/decisions/2015/2015ONCA0309.htm
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Substantive statutory interpretation question: s. 133 of the Offence Act incorporates the 
right to a trial in French guaranteed by s. 530 of the Criminal Code 

66. Mr. Bessette submits that s. 133 of the Offence Act incorporates the right to a trial in

French guaranteed by s. 530 of the Criminal Code. As such, not only is prerogative relief 

available, but it should also be granted in this case. 

1) This Court’s prior jurisprudence on the language of proceedings in British
Columbia

67. In Conseil scolaire francophone de la Colombie-Britannique v British Columbia (“Conseil

scolaire”), a majority of this Court held that An Act that all Proceedings in Courts of Justice 

within that Part of Great Britain called England, and in the Court of Exchequer in Scotland, 

shall be in the English Language66 (“1731 Act”) required that civil proceedings in British 

Columbia be in English. The majority of this Court reasoned that, by virtue of s. 2 of the Law and 

Equity Act,67 the 1731 Act had been received in British Columbia and required court 

proceedings, and all documents filed in relation thereto, to be in English or accompanied by an 

English translation. The majority further held that the 1731 Act had not been implicitly repealed 

or modified in relation to civil proceedings because “[n]o legislation having the force of law in 

British Columbia has occupied the field of the 1731 Act in the context of civil proceedings.”68  

68. However, both the majority and dissenting reasons in Conseil scolaire emphasized that, in

relation to criminal proceedings, the 1731 Act had plainly been implicitly modified by s. 530 of 

the Criminal Code.69 Indeed, this Court had already made clear in its decision in R v Beaulac 

(another case originating in British Columbia) that s. 530 of the Criminal Code established a right 

to a trial in the official language of the accused’s choice.70 

66 (GB), 1731, 4 Geo II, c 26. 
67 RSBC 1996, c 253. 
68 Conseil scolaire francophone de la Colombie-Britannique v British Columbia, 2013 SCC 42 at 
para 45, see also paras 27, 41-44 (emphasis added). 
69 Conseil scolaire francophone de la Colombie-Britannique v British Columbia, 2013 SCC 42 at 
paras 48, 51, 89. 
70 R v Beaulac, [1999] 1 SCR 768 at paras 28, 34. 

http://www.bclaws.ca/civix/document/id/complete/statreg/96253_01
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/13186/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/13186/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/1700/1/document.do
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2) The crux of the statutory interpretation question: given the Offence Act’s silence on
the language of a trial, must this gap be filled by s. 530 of the Criminal Code or the
1731 Act?

69. Mr. Bessette submits that the following three propositions are not disputed on this appeal:

(i) First, with respect to civil proceedings in British Columbia, the 1731 Act applies and 
has not been implicitly modified – thereby requiring civil proceedings to be in 
English; 

(ii) Second, with respect to criminal proceedings, s. 530 of the Criminal Code applies and 
implicitly modifies and displaces the 1731 Act – thereby providing a right to a trial in 
the official language of the accused’s choice; 

(iii) Third, with respect to proceedings under the Offence Act, the Offence Act is silent on 
the language of a trial. 

70. These three propositions define the crux of the statutory interpretation question to be

decided by this Court: given the Offence Act’s silence on the language of a trial for provincial 

offences, must this gap be filled by s. 530 of the Criminal Code or the 1731 Act? 

71. Mr. Bessette submits that the language of s. 133 of the Offence Act provides a clear

answer: gaps in the Offence Act must be filled by applying the Criminal Code’s provisions 

relating to offences punishable on summary conviction. Accordingly, s. 530 applies and 

guarantees the right to a trial in either official language. Since s. 530 applies, just as with criminal 

proceedings for offences under federal jurisdiction, it implicitly modifies and displaces the 1731 

Act for proceedings under the Offence Act. 

3) The language of s. 133 of the Offence Act makes clear that it incorporates s. 530 of
the Criminal Code

72. Mr. Bessette submits that two central features of the language of s. 133 of the Offence Act

make clear that it incorporates s. 530 of the Criminal Code: (a) first, its use of the phrase “in this 

Act” and (b) second, the broad scope of incorporation, which occurs both when “express 

provision has not been made” and when “only partial provision has been made.” 
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a) The phrase “in this Act” establishes a precise mechanism for determining the law
governing proceedings in respect of provincial offences

73. The Offence Act governs proceedings in respect of provincial offences,71 which includes

offences “created under an enactment”72 of the province, as well as the “General offence” of a 

contravention of any provincial enactment.73 

74. Section 133 of the Offence Act establishes a precise mechanism (or order of operations)

for the determining the provisions that govern proceedings in respect of offences under provincial 

enactments. It provides: 

133    If, in any proceeding, matter or thing to which this Act applies, express provision 
has not been made in this Act or only partial provision has been made, the provisions of 
the Criminal Code relating to offences punishable on summary conviction apply, with the 
necessary changes and so far as applicable, as if its provisions were enacted in and formed 
part of this Act. (emphasis added) 

75. The use of the very specific phrase “in this Act” (as opposed, for example, to “in an

enactment”) makes clear that, to determine the law governing proceedings in respect of 

provincial offences, the first step is to look “in this Act.” If no express provision or only partial 

provision has been made there, the second step is to supplement the terms of “this Act” with the 

provisions of the Criminal Code relating to offences punishable on summary conviction.   

76. The only necessary qualification to the narrow language of “in this Act” is that, because

the Offence Act applies to proceedings in respect of offences under provincial enactments, the 

application of the Offence Act itself presupposes the prior consideration of the provincial 

enactment creating the offence. For this reason, the phrase “in this Act” must be interpreted to 

mean in the Offence Act and in the specific provincial enactment creating the offence in question. 

Thus, in R v Corbett, another case involving proceedings in respect of the offence of driving 

while prohibited under s. 95(1) of the MVA, the Supreme Court of British Columbia found that 

71 Offence Act, RSBC 1996, c 338 ss. 1 (definition of “proceedings”), 3(1). 
72 Offence Act, RSBC 1996, c 338 s. 2. See also Interpretation Act, RSBC 1996, c 238, s. 1 
(definitions of “Act,” “enactment” and “regulation”). 
73 Offence Act, RSBC 1996, c 338 s. 5. See also Interpretation Act, RSBC 1996, c 238, s. 1 
(definitions of “Act,” “enactment” and “regulation”). 

http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96238_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96238_01
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the expression “in this Act” referred to both the provisions of the Offence Act and the MVA, 

stating: “Although s. 133 speaks of provisions made in ‘this Act’, existing provisions in 

the Motor Vehicle Act must also have relevance as the two acts are related.”74 

77. Accordingly, s. 133 of the Offence Act requires that gaps in the Offence Act and the MVA

in relation to the language of proceedings must be filled by referring to the provisions of 

the Criminal Code relating to offences punishable on summary conviction. Section 133 of the 

Offence Act does not permit such gaps to be filled by referring to the 1731 Act (which is clearly 

not “in this Act”) before looking to the Criminal Code. Indeed, referring to the 1731 Act before 

the Criminal Code deprives the very specific phrase “in this Act” of any meaning and therefore 

must be rejected.75 

b) Section 133 of the Offence Act provides for the incorporation of Criminal Code
provisions in very broad terms

78. Section 133 of the Offence Act establishes a broad test for the incorporation of Criminal

Code provisions. It applies both in instances where “express provision has not been made” and 

where “only partial provision has been made” in the Offence Act and the enactment creating the 

offence. Consequently, incorporation of Criminal Code provisions is only precluded where the 

Offence Act and the provincial enactment creating the offence fully provide for a matter. 

79. The jurisprudence is clear that the application of s. 133 of the Offence Act is not restricted

to situations where the Offence Act and the provincial enactment creating the offence are totally 

silent on a matter: it also applies where these acts include some provisions dealing with the 

matter. 

80. In Moore v The Queen, the accused was charged with obstructing a peace officer in the

performance of his duty by refusing to identify himself. The accused had clearly violated the 

MVA by proceeding against a red light. The MVA made partial provision for the circumstances: it 

included (i) provisions requiring motor-vehicle drivers to identify themselves when requested by 

74 R v Corbett, 2005 BCSC 1437 at para 22. 
75 Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed (Markham, LexisNexis Canada, 
2014) at 211-213 [BOA, Tab 6]. 

https://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc1437/2005bcsc1437.html?autocompleteStr=2005%20BCSC%201437&autocompletePos=1
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a peace officer – which did not apply to persons riding bicycles; and (ii) provisions authorizing a 

peace officer to make an arrest without a warrant – which did not apply to Mr. Moore’s 

circumstances. As such, this Court turned to s. 101 of the Summary Conviction Act,76 (now s. 133 

of the Offence Act) and held that it incorporated s. 450 of the Criminal Code. Section 450 of the 

Criminal Code (now s. 495) authorized a peace officer to arrest a person for a summary offence 

without a warrant where necessary to establish that person’s identity. Given the incorporation of 

s. 450 of the Criminal Code, the officer was carrying out the duty of enforcing the law of the

Province in requesting Moore to identify himself and Moore’s failure to do so amounted to 

obstruction of justice.77 

81. In Central Okanagan (Regional District) v Ushko, the Supreme Court of British Columbia

relied on s. 485 of the Criminal Code to supplement the partial provision for adjournments in 

s. 67 of the Offence Act. Given that s. 67 of the Offence Act set out limitations on the adjournment

of a trial, but did not provide consequences for failing to respect those limitations, the Court 

concluded that s. 133 of the Offence Act incorporated s. 485(2) of the Criminal Code to establish 

a mechanism for regaining jurisdiction over the accused within 3 months and, thereafter, for 

dismissal of proceedings for want of prosecution.78 

82. Similarly, British Columbian courts have concluded that s. 133 of the Offence Act

incorporates the s. 601 Criminal Code power to cure a defect in the information prior to plea 

through an amendment. Section 601 is incorporated even though the Offence Act contains 

specific provisions relating to informations and the amendment of informations. This is because 

the Offence Act has been found to only make partial provision for these matters.79 

83. The jurisprudence is equally clear that s. 133 incorporation is only precluded where the

Offence Act and the provincial enactment creating the offence fully provide for a matter. Thus, 

s. 133 has been held not to incorporate the Criminal Code’s conditional sentencing provisions on

the basis that the Offence Act and the provincial enactment creating the offence in question 

76 RSBC 1960, c 373. 
77 Moore v The Queen, [1979] 1 SCR 195 at 202-203. 
78 Central Okanagan (Regional District) v Ushko, [1998] BCJ No 2123 (BCSC). 
79 Vancouver (City) v Wiseberg, 2005 BCSC 1377 at paras 28-36; R v Ambrosi 2012 BCSC 409 
at paras 31-32; R v 0721464 B.C. Ltd., 2011 BCPC 90 at paras 20-27. 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/6121/1/document.do
https://www.canlii.org/en/bc/bcsc/doc/1998/1998canlii4775/1998canlii4775.html?resultIndex=3
http://www.courts.gov.bc.ca/jdb-txt/sc/05/13/2005bcsc1377.htm
http://www.courts.gov.bc.ca/jdb-txt/SC/12/04/2012BCSC0409.htm
https://www.canlii.org/en/bc/bcpc/doc/2011/2011bcpc90/2011bcpc90.html?autocompleteStr=2011%20BCPC%2090&autocompletePos=1
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provide various sentencing options and constitute a “complete code”80 or “full provision”81 for 

the manner of serving a sentence. It has also been held not to incorporate the Criminal Code’s 

provisions governing detention of things seized because the Offence Act made “complete 

provision on this issue.”82 

i. Given the total silence of the Offence Act and the MVA on the language of a
trial, this is a clear case where s. 133 incorporation is mandated

84. Given that s. 133 of the Offence Act incorporates Criminal Code provisions even in cases

of considerable partial provision for a matter, and incorporation is only precluded where a matter 

is fully provided for, the language of a trial is a clear case where s. 133 incorporation is 

mandated. 

85. Far from providing a complete code or making full provision for the language of a trial,

the Offence Act and the MVA make absolutely no provision for the language of a trial. Indeed, the 

only provision of the Offence Act dealing with language is s. 132(2)(a.4), which confers a limited 

authority for the Lieutenant Governor to provide for forms in English and French “only for the 

purposes of an agreement between the Province and Canada under the Contraventions Act.” This 

may preclude the incorporation of s. 849(3) of the Criminal Code, which governs the language of 

forms and requires that “[a]ny pre-printed portions of a form set out in this Part, varied to suit the 

case, or of a form to the like effect shall be printed in both official languages.” However, 

especially given the broad test for incorporation under s. 133 of the Offence Act, s. 132(2)(a.4) – 

which deals with the language of forms – cannot preclude the incorporation of s. 530 of the 

Criminal Code – which deals with the language of a trial. 

86. As such, s. 133 of the Offence Act requires the incorporation of s. 530 of the Criminal

Code. 

ii. Gulbransen PCJ erred in applying case law involving full provision for a
matter to the language of a trial, for which no provision is made

80 R v Corbett, 2005 BCSC 1437 at paras 22-23 
81 R v Alpha Manufacturing Inc., 2005 BCSC 1644 at paras 39-46; R v Naidu, 2017 BCSC 671 at 
paras 32-41. 
82 R v Louie (1998), 52 CRR (2d) 216 at paras 24-29. 

https://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc1437/2005bcsc1437.html?autocompleteStr=2005%20BCSC%201437&autocompletePos=1
http://www.courts.gov.bc.ca/jdb-txt/sc/05/16/2005bcsc1644.htm
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc671/2017bcsc671.html?autocompleteStr=2017%20BCSC%20671&autocompletePos=1
http://www.courts.gov.bc.ca/jdb-txt/sc/98/05/s98-0552.txt
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87. Gulbransen PCJ erred in applying to Mr. Bessette’s request for a trial in French an

acontextual interpretation of the Supreme Court of British Columbia’s statements in R v Corbett 

that “the mere fact that [conditional sentencing] has been omitted cannot lead to the conclusion 

that only partial provision has been made or that express provision has not been made.”83 

88. The complete silence of the Offence Act and the MVA on the language of a trial cannot be

analogized to the full provision for the manner in which a sentence may be served at issue in R v 

Corbett. As the Supreme Court of British Columbia explained in R v Alpha Manufacturing Inc.: 

45  In Corbett, the court concluded that the Motor Vehicle Act and the Offence Act made 
full provision for the manner in which a sentence may be served. The court rejected the 
argument that the absence of conditional sentencing terms was a failure to make express 
provision or full provision such that s. 133 of the Offence Act operated to include the 
conditional sentencing terms of the Criminal Code.84  

89. Indeed, the Court in R v Corbett, pointing out that “s. 133 contemplates gaps,” rejected the

Crown’s broad generalization that “the court should be slow to fill gaps in legislative schemes.”85 

Thus, R v Corbett provided no support for Gulbransen PCJ’s conclusion that s. 133 of the Offence 

Act does not incorporate s. 530 of the Criminal Code to fill the gap with respect to the language 

of a trial. 

4) The 1731 Act is therefore implicitly modified and displaced in relation to proceedings
under the Offence Act

90. Given that s. 133 of the Offence Act requires gaps in the Offence Act and the provincial

enactment creating the offence to be filled with reference to the Criminal Code, and provides for 

a broad test for incorporation, the 1731 Act is necessarily implicitly modified and displaced in 

relation to proceedings under the Offence Act. Once the Offence Act and the MVA’s silence in 

relation to the language of a trial is filled by the provisions of the Criminal Code relating to 

offences punishable on summary conviction – i.e., ss. 530-533 – the field is completely 

83 R v Bessette, 2015 BCPC 0230 at paras 16-18 [AR, Tab 1], R v Corbett, 2005 BCSC 1437 at 
para 22. 
84 R v Alpha Manufacturing Inc., 2005 BCSC 1644 at para 45 (emphasis added); R v Naidu, 2017 
BCSC 671 at paras 32-41. 
85 R v Corbett, 2005 BCSC 1437 at paras 10, 19. 

https://www.canlii.org/en/bc/bcpc/doc/2015/2015bcpc230/2015bcpc230.html?autocompleteStr=2015%20BCPC%20230&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc1437/2005bcsc1437.html
http://www.courts.gov.bc.ca/jdb-txt/sc/05/16/2005bcsc1644.htm
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc671/2017bcsc671.html?autocompleteStr=2017%20BCSC%20671&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc671/2017bcsc671.html?autocompleteStr=2017%20BCSC%20671&autocompletePos=1
https://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc1437/2005bcsc1437.html?autocompleteStr=2005%20BCSC%201437&autocompletePos=1
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occupied,86 leaving no room for the 1731 Act. Section 133 of the Offence Act provides that 

incorporated provisions “apply […] as if its provisions were enacted in and formed part of this 

Act.” Section 530 of the Criminal Code accordingly applies in British Columbia as if it were 

enacted as part of the Offence Act. Therefore, just as it does for federal criminal offences, “s. 530 

of the Criminal Code […] establishes a complete system for criminal proceedings”87 and 

implicitly modifies the 1731 Act for proceedings under the Offence Act. 

5) Gulbransen PCJ erred in concluding that s. 133 of the Offence Act does not
incorporate s. 530 of the Criminal Code because it only incorporates procedural, and
not substantive, Criminal Code provisions

a) There is no basis for a distinction between procedural and substantive Criminal
Code provisions for the purpose of s. 133 Offence Act incorporation

91. Contrary to Gulbransen PCJ’s decision, there is no basis for a categorical distinction

between procedural Criminal Code provisions and substantive provisions for the purpose 

applying s. 133 of the Offence Act. 

92. Gulbransen PCJ appears to have relied on this distinction based solely on the unreported

Provincial Court decision in Laflamme, in which Krantz PCJ did not cite any case law to support 

her conclusion.88 

93. The distinction between procedural and substantive provisions was described by the Court

of Appeal for Ontario in Carvell v Carvell: procedural provisions address the mode or form of 

conducting judicial procedures, while substantive provisions define the rights and obligations of 

parties.89 

94. Nothing in the language of s. 133 of the Offence Act supports such a distinction. Further,

while s. 133 of the Offence Act has often been interpreted to incorporate procedural provisions of 

86 Conseil scolaire francophone de la Colombie-Britannique v British Columbia, 2013 SCC 42 at 
para 44. 
87 Conseil scolaire francophone de la Colombie-Britannique v British Columbia, 2013 SCC 42 at 
paras 48, 51. 
88 R v Bessette, 2015 BCPC 0230 at para 19 [AR, Tab 1], citing R v Laflamme (17 February 
1997), Prince Rupert 19739 (BCPC) [BOA, Tab 2]. 
89 Carvell v Carvell, [1969] 2 OR 513 (ONCA) at 6. 

https://scc-csc.lexum.com/scc-csc/scc-csc/fr/13186/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/13186/1/document.do
https://www.canlii.org/en/bc/bcpc/doc/2015/2015bcpc230/2015bcpc230.pdf
https://www.canlii.org/en/on/onca/doc/1969/1969canlii400/1969canlii400.pdf
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the Criminal Code, there are also many examples where it has been held to incorporate 

substantive provisions. 

95. In Moore v The Queen, this Court found that s. 101 of the Summary Conviction Act (now 

s. 133 of the Offence Act) incorporated s. 450 of the Criminal Code (now s. 495), which 

authorizes a peace officer to arrest a person without a warrant in certain circumstances.90 

96. In Little v Peers, the British Columbia Court of Appeal, relying on this Court’s decision in 

Moore v The Queen, concluded that s. 122 of the Offence Act91 (now s. 133) incorporates “all 

those provisions of the Criminal Code that apply in relation to summary conviction” and not 

merely those in the Part XXIV (now Part XXVII).92 On this basis, the Court concluded that 

s. 25(2) of the Criminal Code was incorporated into the Offence Act. Subsection 25(2) provides a 

justification for an arrest that would otherwise be deemed a false imprisonment.93  

97. In R v Singh, the British Columbia Court of Appeal determined that s. 133 of the Offence 

Act incorporates s. 19 of the Criminal Code.94 Section 19 of the Criminal Code provides that 

“ignorance of the law by a person who commits an offence is not an excuse for committing that 

offence.” 

98. In R v Senft, dealing with proceedings under the Wildlife Act,95 the Supreme Court of 

British Columbia found that s. 24 of the Criminal Code, which makes it an offence to attempt to 

                                                           
90 Moore v The Queen, [1979] 1 SCR 195 at 202-203.  
91 RSBC 1979, c 305. 
92 Little v Peers, [1988] BCJ No 101 (BCCA) at para 21 (emphasis added), citing Moore v The 
Queen, [1979] 1 SCR 195. See also: R v Virani, 2010 BCPC 14 at paras 17, 20 and R v Bhabha 
2016 BCSC 993 (BCSC) at paras 33 and 35, which both find s. 133 of the Offence Act 
incorporates s. 495 of the Criminal Code. 
93 Little v Peers, [1988] BCJ No 101 (BCCA) at paras 17-22. See also: R v Virani, 2010 BCPC 14 

at paras 19-20 and R v Bhabha 2016 BCSC 993 (BCSC) at paras 33, 35, 42 and 44, which both 

find s. 133 of the Offence Act to incorporate s. 25 Criminal Code immunities for persons 

administering or enforcing the law.  
94 R v Singh, 2001 BCCA 79 at paras 6-8. 
95 SBC (1982) c 57. 
 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/6121/1/document.do
https://www.canlii.org/en/bc/bcca/doc/1988/1988canlii2948/1988canlii2948.html?autocompleteStr=little%20v%20pee&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/6121/1/document.do
https://www.canlii.org/en/bc/bcpc/doc/2010/2010bcpc14/2010bcpc14.html?autocompleteStr=2010%20BCPC%2014&autocompletePos=1
http://www.courts.gov.bc.ca/jdb-txt/sc/16/09/2016BCSC0993.htm
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commit an offence, was incorporated by way of s. 122 of the Offence Act (now s. 133).96 

99. In R v Whelan, the British Columbia Provincial Court concluded that s. 122 of the Offence

Act (now s. 133) incorporates s. 29(1) of the Criminal Code, which sets out the duty of a person 

executing a process or warrant to have it with him, where feasible, and produce it on request.97 

100. Each of the above examples involve the incorporation of substantive provisions which 

address the rights and obligations of parties, and not the procedural aspects of trial. 

b) Sections 530 of the Criminal Code regulates procedural matters in any event

101. In any event, s. 530 of the Criminal Code is procedural in nature. While it confers a 

substantive language right, there is no question that it regulates a procedural matter: the language 

of the trial. 

102. Indeed, the majority of this Court in R v Mercure explained that a provision guaranteeing 

the right to use English or French in proceedings in the Legislative Assembly and the courts both 

“governs procedural matters,” and simultaneously serves to “protec[t] substantive rights.” Such a 

provision “embodies procedural rules that give rights to individuals and, in fact, those rules are to 

some extent framed in terms of rights.”98  

6) The timing of the coming into force of s. 530 of the Criminal Code in British
Columbia is irrelevant to its incorporation via s. 133 of the Offence Act

103. In determining whether s. 133 of the Offence Act incorporates s. 530 of the Criminal 

Code, the timing of the coming into force of s. 530 is irrelevant. 

104. As s. 32 of the Interpretation Act makes clear: 

32. In an enactment a reference to another enactment of the Province or of Canada is a
reference to the other enactment as amended, whether amended before or after the 

96 R v Senft, [1993] BCJ No 381 (BCSC) at 5-6. 
97 R v Whelan, [1983] BCWLD 439 at paras 13-14, 23 [BOA, Tab 5].  
98 R v Mercure, [1988] 1 SCR 234 at 266-267, discussing s. 110 of the North-West Territories 

Act, RSC 1886, c. 50 and also, by analogy, s. 23 of the Manitoba Act, 1870, SC 1870, c 3 (citing 

Reference re Manitoba Language Rights, [1985] 1 SCR 721 at 744). 

https://www.canlii.org/en/bc/bcsc/doc/1993/1993canlii381/1993canlii381.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/6897/1/document.do
http://laws-lois.justice.gc.ca/PDF/N-27.pdf
http://www.justice.gc.ca/eng/rp-pr/csj-sjc/constitution/lawreg-loireg/p1t21.html
https://scc-csc.lexum.com/scc-csc/scc-csc/fr/60/1/document.do
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commencement of the enactment in which the reference occurs.99 

105. Thus, “section 133 of the Offence Act should not be given a static interpretation but should 

incorporate contemporary sections of the Criminal Code as required.” Since s. 133 “refer[s] to 

the Criminal Code as amended from time to time,” the timing of the coming into force of 

Criminal Code provisions is irrelevant to the operation of s. 133.100 

7) Section 133 should be interpreted consistently with the Nova Scotia Court of 
Appeal’s interpretation of an analogous provision in that province as incorporating 
s. 530 of the Criminal Code 

106. In R v MacKenzie, the Nova Scotia Court of Appeal interpreted s. 7(1) of Summary 

Proceedings Act,101 a general incorporating provision analogous to s. 133 of the Offence Act, as 

incorporating s. 530 of the Criminal Code.102 Paragraph 7(1) of the Summary Proceedings Act103 

provides: 

7 (1) Except where and to the extent that it is otherwise specially enacted, the provisions 
of the Criminal Code (Canada), except section 734.2, as amended or re-enacted from time 
to time, applicable to offences punishable on summary conviction, whether those 
provisions are procedural or substantive and including provisions which impose additional 
penalties and liabilities, apply, mutatis mutandis, to every proceeding under this Act. 

107. In that case, the Nova Scotia Court of Appeal granted Ms. MacKenzie a new trial on her 

speeding charge on the grounds that she had not been informed of her right to a French trial by 

the Provincial Court judge, contrary to s. 530(3) of the Criminal Code.104 Mr. Bessette submits 

that the interpretation of the general incorporating provision in R v Mackenzie is correct and that 

s. 133 of the Offence Act should be interpreted in the same way. 

8) Gulbransen PCJ’s exceptionally restrictive approach to s. 133 of the Offence Act in 
relation to the incorporation of the Criminal Code’s language rights provisions is 
precisely the opposite of what constitutional principles require 

108. Mr. Bessette submits that s. 133 of the Offence Act plainly incorporates s. 530 of the 

                                                           
99 Interpretation Act, RSBC 1996, c 238. 
100 Vancouver (City) v Wiseberg, 2005 BCSC 1377 at paras 32-35; R v Trow, [1977] BCJ No 
1126 (BCSC) at paras 11-14. 
101 RSNS 1989, c 450. 
102 R v MacKenzie, 2004 NSCA 10 at paras 1, 8-9. 
103 RSNS 1989, c 450. 
104 R v MacKenzie, 2004 NSCA 10 at paras 10-11, 82-83, 95. 

http://www.bclaws.ca/civix/document/id/complete/statreg/96238_01
http://www.courts.gov.bc.ca/jdb-txt/sc/05/13/2005bcsc1377.htm
https://www.canlii.org/en/bc/bcsc/doc/1977/1977canlii255/1977canlii255.pdf
https://www.canlii.org/en/bc/bcsc/doc/1977/1977canlii255/1977canlii255.pdf
http://nslegislature.ca/legc/statutes/summary%20proceedings.pdf
https://www.canlii.org/en/ns/nsca/doc/2004/2004nsca10/2004nsca10.pdf
http://nslegislature.ca/legc/statutes/summary%20proceedings.pdf
https://www.canlii.org/en/ns/nsca/doc/2004/2004nsca10/2004nsca10.pdf
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Criminal Code based simply on the application of ordinary principles of statutory interpretation.  

109. However, Gulbransen PCJ adopted a particularly restrictive reading of s. 133 of the 

Offence Act in this case because Mr. Bessette was invoking this provision to incorporate the 

Criminal Code’s language rights provisions. Relying on the unreported Provincial Court decision 

in Laflamme, Gulbransen PCJ concluded that ss. 530-533 were not incorporated because “the 

decision to order a French trial in the circumstances would be a political decision rather than a 

legal one.”105 

110. Gulbransen PCJ adopted a uniquely restrictive approach to the incorporation of language 

rights, interpreting the scope of s. 133 of the Offence Act more restrictively in connection with 

language rights provisions than other provisions of the Criminal Code relating to offences 

punishable on summary conviction. Section 133 provides for incorporation of Criminal Code 

provisions where “express provision has not been made” and where “only partial provision has 

been made” in the Offence Act and the enactment creating the offence. Yet, for language rights 

and contrary to the words of s. 133, Gulbransen PCJ concluded from the absence of express 

provision that incorporation was not triggered, stating:  

British Columbia has chosen not to specifically provide that persons being prosecuted 
under the provincial statutes may be granted the right to have their trial in French. The 
mere fact that the province has not done so does not in itself result in the incorporation 
of sections 530 to 533 of the Criminal Code into the provisions of the Offence Act.106 

111. This exceptionally restrictive interpretation is precisely the opposite of what the applicable 

constitutional principles require. 

a) Section 133 of the Offence Act must be interpreted consistently with s. 16 of the 
Charter, which recognizes and protects legislative measures that advance the equality 
of status or use of English and French 

112. Section 133 of the Offence Act must be interpreted consistently with s. 16 of the Charter. 

Subsection 16(1) of the Charter declares that English and French are the official languages of 

Canada; and s. 16(3) of the Charter recognizes and protects legislative measures which advance 

                                                           
105 R v Bessette, 2015 BCPC 0230 at paras 19-22 [AR, Tab 1]. 
106 R v Bessette, 2015 BCPC 0230 at para 22 [AR, Tab 1] (emphasis added). 
 

https://www.canlii.org/en/bc/bcpc/doc/2015/2015bcpc230/2015bcpc230.pdf
https://www.canlii.org/en/bc/bcpc/doc/2015/2015bcpc230/2015bcpc230.pdf
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the equality of status or use of English and French. 

113. This Court has repeatedly recognized that s. 16 of the Charter contains “a principle of 

advancement or progress in the equality of status of the two official languages.”107 Mr. Bessette 

submits that, the interpretation of s. 133 of the Offence Act must be guided by the fact that 

“s. 16(3) of the Charter […] has formalized the notion of advancement of the objective of 

equality of the official languages of Canada.”108 In particular, s. 16(3) of the Charter affirms, 

reinforces and requires a generous interpretation of legislative measures, such as s. 133 of the 

Offence Act, which advance the equality of status and use of English and French. 

114. Indeed, as the majority of this Court in Conseil scolaire explained, “s. 16(3) of the 

Charter […] specifically provides that provincial legislatures may advance the equality of status 

of English and French […]. Such legislation would no doubt further the values embodied in 

s. 16(3), which protects legislative initiatives intended to increase the equality of the official 

languages.”109 Whereas no such legislative measures exist in British Columbia for civil 

proceedings, s. 133 of the Offence Act, by its terms, incorporates ss. 530-533 of the Criminal 

Code for proceedings under the Offence Act. Section 133 therefore has the effect contemplated by 

s. 16(3) of the Charter. 

115. Mr. Bessette submits that, pursuant to s. 16(3), where a provision such as s. 133 of the 

Offence Act, by its terms, incorporates language rights, courts must interpret the provision in a 

way that gives full effect to the language rights its words are capable of conferring. 

116. At minimum, s. 16(3) precludes the exceptionally restrictive interpretive approach adopted 

by Gulbransen PCJ, which opposed the expansion of language rights and wrongly presumed that 

                                                           
107 R v Mercure, [1988] 1 SCR 234 at 270; R v Beaulac, [1999] 1 SCR 768 at paras 22-25; 
Conseil scolaire francophone de la Colombie-Britannique v British Columbia, 2013 SCC 42 at 
paras 55-57; Société des Acadiens du Nouveau-Brunswick Inc. v Assn. of Parents, [1986] 1 SCR 
549 at 579 (per Beetz J), 564-565 (per Dickson CJ) and 618-619 (per Wilson J). See also: 
Lalonde v Ontario (Commission de restructuration des services de santé), [2001] OJ No 4767 
(ONCA) at para 129-130. 
108 R v Beaulac, [1999] 1 SCR 768 at para 24. 
109 Conseil scolaire francophone de la Colombie-Britannique v British Columbia, 2013 SCC 42 
at para 57. 
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the legislator, absent the most precise and specific language, does not intend to advance the 

equality of status and use of English and French.110 

b) Section 133 of the Offence Act must be interpreted consistently with the constitutional 
principle of the protection of minorities 

117. Mr. Bessette further submits that s. 133 of the Offence Act must also be interpreted 

consistently with the unwritten constitutional principle of the protection of minorities.111 

118. According to the Supreme Court of Canada in Reference re Secession of Quebec, 

unwritten constitutional principles are “not merely descriptive, but are also invested with a 

powerful normative force, and are binding upon both courts and governments.”112 The unwritten 

constitutional principle of the protection of minorities specifically applies to the protection of 

linguistic minorities and, in this context, must guide the interpretation of legislation (e.g., it has 

been so applied in interpreting the meaning of “the public interest” in legislation conferring 

ministerial discretion).113 

119. Taking the constitutional principle of the protection of minorities into account confirms 

what s. 133 of the Offence Act provides by its terms: it incorporates s. 530 of the Criminal Code. 

At the same time, a strained and exceptionally restrictive interpretation of s. 133 of the Offence 

Act, which would avoid incorporation specifically in the context of minority language rights, is 

                                                           
110 Moreover, even if there was any ambiguity in the interpretation of s. 133 of the Offence Act 

(which Mr. Bessette denies), such ambiguity must be resolved in favour of an interpretation 

consistent with “Charter values” (Application under s. 83.28 of the Criminal Code (Re), 2004 

SCC 42 at para 35), that is to say an interpretation which incorporates s. 530 of the Criminal 

Code. Section 16(1) of the Charter “sets forth that English and French are the official languages 

of this country” as “among our fundamental constitutional values” (R v Mercure, [1988] 1 SCR 

234 at 268). 
111 Reference re Secession of Quebec, [1998] 2 SCR 217 at paras 79-82. 
112 Reference re Secession of Quebec, [1998] 2 SCR 217 at para 54. 
113 Lalonde v Ontario (Commission de restructuration des services de santé), [2001] OJ No 4767 
(ONCA) at paras 140, 180. See also: R v MacKenzie, 2004 NSCA 10 at para 66; Canada Post 
Corp. v Hamilton (City), 2016 ONCA 767 at para. 84. 
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starkly at odds with this constitutional principle and must therefore be rejected. 

c) The constitutional principle of federalism does not weigh against the incorporation of 
s. 530 of the Criminal Code 

120. In concluding that s. 133 of the Offence Act does not incorporate s. 530 of the Criminal 

Code, Gulbransen PCJ relied heavily on the constitutional principle of federalism and the 

jurisdiction of the province to determine the language of trials for provincial offences. He 

stressed that “[t]he issue of what language is to be spoken in the courts of the province […] in 

prosecutions under provincial statutes […] is constitutionally a matter within the sole jurisdiction 

of the province” and “the decision to pass laws for [the] purpose [of supporting the ability of 

those who speak either official language to actually use those languages effectively in court 

proceedings] is completely up to the province.” 114 

121. As set out above, unwritten constitutional principles are indeed relevant to the 

interpretation of s. 133 of the Offence Act. Contrary to Gulbransen PCJ’s conclusion, however, 

the principle of federalism does not weigh against the incorporation of s. 530 of the Criminal 

Code. 

122. Mr. Bessette does not contest provincial jurisdiction over the language of trials for 

provincial offences. However, in considering the principle of federalism, it must be emphasized 

that s. 133 of the Offence Act is provincial legislation that specifically provides for the 

incorporation of federal legislative provisions into provincial law. In this context, Gulbransen 

PCJ’s reasons suggest that the principle of federalism requires a peculiarly restrictive approach to 

the incorporation of language rights, as compared to other federal legislative provisions. Mr. 

Bessette submits that this is a clear legal error: federalism does not require courts to assume that 

provincial legislatures are exceptionally hostile to language rights.115 

123. Indeed, the assumption that federalism is inherently antagonistic to language rights, an 

                                                           
114 R v Bessette, 2017 BCCA 264 at paras 11, 20-21 [AR, Tab 3]. 
115 On the contrary, “one of the essential reasons for establishing a federal structure for the 

Canadian union in 1867” was precisely to protect the francophone minority in Québec (Reference 

re Secession of Quebec, [1998] 2 SCR 217 at para 59). 
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instance of the protection of minorities, contradicts this Court’s guidance that constitutional 

“principles function in symbiosis. No single principle can be defined in isolation from the others, 

nor does any one principle trump or exclude the operation of any other.”116 

As the conditions for granting a trial in French were met, Gulbransen PCJ erred in 
refusing to order such a trial for Mr. Bessette 

124. The conditions for ordering a trial in French under s. 530 of the Criminal Code were 

satisfied in this case. As Mr. Bessette is accused of an offence punishable on summary conviction 

and made an application to set his matter for trial in French, he satisfied the two conditions under 

s. 530 of the Criminal Code for his trial to be conducted in French. Consequently, Gulbransen

PCJ was required to order that his trial be conducted in French. Mr. Bessette accordingly requests 

that this Court quash Gulbransen PCJ’s decision and direct that Mr. Bessette’s trial be conducted 

in French. 

PART IV – SUBMISSIONS ON COSTS 

125. Mr. Bessette submits that his application for prerogative relief, and the appeals thereto, 

fall within the class of “unique”117 or “exceptional circumstances” that warrant an award of costs 

in criminal matters: “fairness requires that [Mr. Bessette] not carry the financial burden flowing 

from his […] involvement in the litigation.”118 The legal costs incurred by him “arise from 

systemic problems that were beyond [his] control,”119 i.e., the differential treatment of language 

rights by the courts in British Columbia, both in interpreting s. 133 of the Offence Act and 

assessing the availability and appropriateness of prerogative relief. As was the case in Munkonda, 

these systemic errors reflect “a failure […] to view the accused’s language rights with the 

appropriate seriousness.”120 Furthermore, Mr. Bessette’s appeal seeks to establish a systemic 

right to a trial in French for provincial offences and therefore raises a public interest issue, the 

116 Reference re Secession of Quebec, [1998] 2 SCR 217 at para 49. 
117 R v Curragh Inc., [1997] 1 SCR 537 at para 13. 
118 R v Garcia, [2005] OJ No 732 at para 13, as cited in R v Munkonda, 2015 ONCA 309 at para 
143. 
119 R v Curragh Inc., [1997] 1 SCR 537 at para 13. 
120 R v Munkonda, 2015 ONCA 309 at para 147. 
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