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- and -

GARRETT ECKSTEIN 
Appellant 

______________________________________________________________________________ 

APPELLANT’S FACTUM 
[Rules of the Supreme Court of Canada, Rule 42] 

_____________________________________________________________________________ 

PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview

1. In 1989, Parliament introduced the victim surcharge, a flat fee or a percentage of any fine,

to be imposed on all offenders as a consequence of a finding of guilt. The Criminal Code

specifically provided for judicial discretion to waive the surcharge in circumstances where

the offender could establish “...to the satisfaction of the court that undue hardship to the

offender or the dependents of the offender” would result from the imposition of the

surcharge.

2. In 2013, Parliament removed the judicial discretion to waive the victim surcharge with the

passing of Bill C-37, the Increasing Offender’s Accountability to Victims Act. This made
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the application of the surcharge mandatory for all offences regardless of the circumstances 

of the offender. 

Bill C-37, An Act to Amend the Criminal Code, 1st Sess., 41st Parl., 2013. 
(alternative title: Increasing Offenders’ Accountability for Victims Act). 

3. This appeal addresses a fundamental issue of equity and fairness: does the imposition of a

mandatory victim surcharge on all offenders, regardless of whether they are homeless,

destitute, psychologically-damaged, substance-addicted and aboriginal, accord with

constitutional principles?  More precisely, the Appellant submits that the mandatory

surcharge violates s. 12 of the Charter of Rights and Freedoms (Charter) and cannot be

saved under section 1. As a consequence, s. 737(1) of the Criminal Code should be struck

down and found to be of no force and effect pursuant to s. 52 of the Charter.

4. In the alternative, the Appellant submits that judicial discretion should be read into the

provision allowing Judges to relieve offenders from paying the surcharge in appropriate

circumstances.

B. History of Proceedings

1. Ontario Court of Justice

5. The Appellant pled guilty on April 13, 2015 to robbery, conspiracy to commit robbery,

and breach probation, contrary to sections 344(1), 465(1)(c), and 733.1(1) of the Criminal

Code, respectively.

Criminal Code, RSC 1985, c C-46. 
Transcript of Guilty Plea Hearing, Garrett Eckstein, Appellant’s Record, Part 
III, pp. 3-4. 

6. The Crown elected to proceed by indictment on all charges. The Appellant received a

sentence of 8 months incarceration less pre-trial custody apportioned at 106 days. He was
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additionally sentenced to 18 months’ probation, and, by virtue of section 737(2)(b)(ii) of 

the Criminal Code, the Appellant also faced a mandatory victim surcharge of $600.00. 

Transcript of Guilty Plea Hearing, Garrett Eckstein, Appellant’s Record, Part 
III, pp. 3-4, 38-44. 

7. The Appellant brought an application challenging the constitutionality of section 737

under section 12 of the Charter. The Appellant also argued the violation could not be

saved by section 1.

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, 
being Schedule B to the Canada Act 1982 (UK), 1982, c 11. 

8. At trial, the Appellant argued that the imposition of the victim surcharge

constituted cruel and unusual punishment when applied in the context of the reasonable

hypothetical considered in the decision of R. v. Michael.

Transcript of Guilty Plea Hearing, Garrett Eckstein, Appellant’s Record, Part 
III, Garrett Eckstein, p 27.  
R. v. Michael, 2014 ONCJ 360.

9. The Appellant further argued that the sentencing judge, Justice Paciocco (as he then was),

was not bound by the Summary Conviction Appeal decision in R. v. Tinker since it

analyzed the constitutionality of s. 737 under Section 7 and not Section 12 of the Charter.

Transcript of Guilty Plea Hearing, Garrett Eckstein, Appellant’s Record, Part 
III, Garrett Eckstein, pp. 22-27. 

10. Justice Paciocco determined that he was bound by the Tinker decision for two reasons.

First, the finding in Tinker that s. 737 was not a punishment precluded a finding that it

was under s. 12. Second, the finding that s.737 was not grossly disproportionate under s.

7 was binding and determinative of the analysis under s. 12 since the proportionality

standard is identical under either constitutional provision.
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Transcript of Guilty Plea Hearing, Garrett Eckstein, Appellant’s Record, Part 
III, pp. 31, 37-38. 
R v Tinker, Judge, Bondoc & Mead, 2015 ONSC 2284, at para 29. 
 
 

11.  Accordingly, Justice Paciocco found that he was bound to reject the constitutional  

 challenge under s. 12.  

Transcript of Guilty Plea Hearing, Garrett Eckstein, Appellant’s Record, Part 
III, Garrett Eckstein, pp. 36-38. 
 

2. Court of Appeal for Ontario 

 

12.   The Appellant appealed the decision to the Court of Appeal for Ontario arguing that the  

 Summary Conviction Appeal decision in Tinker, by which Justice Paciocco was bound,  

 was incorrectly decided.  

13.  The appeal was heard along with the appeals of Tinker and Larocque. The Appellant’s  

 position was based solely on s. 12 of the Charter.  

14.   Writing for the Court, Pardu, J.A, found that the law was disproportionate, but that its  

 effects were somewhat attenuated and that the surcharge provisions pursued valid   

 sentencing principles.  Accordingly, she held that the law was not “... so excessive as to  

 be abhorrent, intolerable or outrageous to Canadians’ sense of decency” and concluded  

 that it did not violate s. 12. The appeal was dismissed.  

   R. v. Tinker, 2017 ONCA 552, at para 143. 

PART II: STATEMENT OF QUESTIONS IN ISSUE  

15.  The Appellant raises the following questions to be considered by this Court:  

    1.    Is the victim surcharge punishment or in the alternative, treatment,  
     therefore engaging s. 12 of the Charter? 
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2.  Does Section 737(1), when applied to reasonably foreseeable 
circumstances, violate section 12 of the Charter? 

 
3.  Section 737(1) violates s. 12 of the Charter cannot be saved by s. 1 

and it should be declared of no force and effect, pursuant to s. 52 
of the Charter.  

 
  

PART III: ARGUMENT 

A. Section 12 is Engaged 

16.    Section 12 of the Charter states:  

“Everyone has the right not to be subjected to any cruel and unusual  
 treatment or punishment.” 

 
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, 
being Schedule B to the Canada Act 1982 (UK), 1982, c 11. 

 
17. In order to find a violation of s. 12, it must first be found that the mandatory surcharge is a 

form of “treatment or punishment.” 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, 
being Schedule B to the Canada Act 1982 (UK), 1982, c 11. 

 

18.  In the case at bar, the Court of Appeal for Ontario found it unnecessary to find that the 

surcharge was a punishment. For the purposes of its analysis, the Court assumed that the 

surcharge was at least a treatment and therefore engaged s. 12 of the Charter. 

R. v. Tinker, 2017 ONCA 552, at para 125. 

19.  This Court has provided a two-part test for determining whether a consequence of a 

conviction constitutes a “punishment”: 

i) Does the consequence form part of the arsenal of sanctions to which an accused 

may be liable in respect of a particular offence?  

ii) Is the consequence one imposed in furtherance of the purpose and principles of 
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sentencing? 

   R. v. Rodgers, 2006 SCC 15, at para. 63 

1. The Victim Surcharge Forms part of the Arsenal of Sanctions to which an Accused may be 
Liable 
 
20.  The wording of section 737 clearly reveals that the surcharge is a punishment. It is 

defined as a sum of money that an offender is automatically obliged to pay as a result of a 

conviction or a discharge “in addition to any other punishment imposed.” It would be 

illogical to have the surcharge apply in addition to ‘any other punishment’ if it was not 

itself a punishment.  

   Criminal Code, RSC 1985, c C-46, s. 737(1).   

21. Second, the character of the surcharge is consistent with punishment. A fine is one of the 

core statutorily prescribed forms of punishment under the Criminal Code.  

   R. v. Rodgers, 2006 SCC 15, at para. 59. 
   R. v. Wigglesworth, [1987] 2 SCR 541, at para. 24. 
 
22. The mandatory surcharge is properly characterized as a fine for the following additional 

reasons.  

i)  Section 716 of the Criminal Code defines a “fine” as including “a pecuniary 

penalty or other sum of money, but does not include restitution.” The victim 

surcharge as defined above aligns directly with this definition. Restitution, on the 

other hand has been defined as a consequence of a sentence where an offender is 

to repay money or donate services to a specific victim. Notably, the money 

collected from the victim surcharge does not go directly to a specific victim. It 

applies to all offences regardless of whether there has been a financial loss.    

   Criminal Code, RSC 1985, c C-46, s.716(1).   
   R. v. Michael, 2014 ONCJ 360, at paras 11, 13.     
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ii)  Furthermore, pursuant to section 737(2)(a), the surcharge increases the amount of 

any fine imposed by 30 percent.  Since a fine is a punishment, a mandatory 

mechanism for increasing the amount of any fine must also be a punishment. 

Canada (Attorney General) v Whaling, 2014 SCC 20, at paras. 51, 56. 
R. v. Wigglesworth, [1987] SCJ No 71, at para 24. 
R. v. Rodgers, 2006 SCC 15, at para 59. 
R. v. Michael, 2014 ONCJ 360, at para 5. 
 

iii)  Finally, it is notable that section 737 is found in the part of the Criminal  

Code entitled Fines and Forfeitures.                                                              

  Criminal Code, RSC 1985, c C-46, s. 737(1). 
R. v. Michael, 2014 ONCJ 360, at para 10. 

 
 

2. The surcharge operates in furtherance of principles of sentencing 

23. Section 718 of the Criminal Code outlines the principles of sentencing. Subsections (e) 

and (f) specifically state that sentencing should “provide reparations for harm done to 

victims or to the community” and “promote a sense of responsibility in offenders, and 

acknowledgement of the harm done to victims or to the community.”  

   Criminal Code, RSC 1985, c C-46, s. 718. 

24. As noted by Justice Paciocco in Michael, the following excerpts from Parliamentary 

debates illustrate that Parliament’s intention was for the surcharge to operate in 

furtherance of sentencing principles: 

“Bill C-37 would make offenders more accountable by doubling victim surcharges of 
offenders and by ensuring that surcharges are applied automatically in all cases” 
House of Commons Debates, 41st Parl, 1st Sess, No 146 (17 September 2012) at 
10048 (Kerry-Lynne D. Findlay). 

“The victim surcharge is imposed in all cases without exception by removing the 
option to waive the surcharge. The government takes its commitment to hold 
offenders accountable for their actions seriously. The amendments proposed would 
ensure that all offenders are held accountable to victims, either through participation 
in community service.” House of Commons, Standing Committee on Justice and 
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Human Rights, 41st Parl, 1st Sess, No 046 (23 October 2012) at 2.  

While there would be no money going directly into victim services, it would send the 
message to the individual that there are some consequences for the activity … and 
the individual is contributing in some way to the society… [T]he individual has to do 
something to make some sort of recompense” House of Commons, Standing 
Committee on Justice and Human Rights, 41st Parl, 1st Sess, No 046 (23 October 
2012) at 8. 

“The amendments to the Criminal Code proposed in the bill continue that important 
work. The victim surcharge will directly benefit victims of crime and make offenders 
more accountable for their actions” House of Commons Debates, 41st Parl, 1st Sess, 
No 146 (17 September 2012) at 10050-10051 (Hon Kerry-Lynne D. Findlay). 

“We must be mindful of the underlying purpose of the victim surcharge to hold 
offenders accountable to victims. This is entirely appropriate and in keeping with the 
principles of sentencing” House of Commons, Standing Committee on Justice and 
Human Rights, 41st Parl, 1st Sess, No 046 (23 October 2012) at 1. “Raising the 
amount of the surcharge would ensure that offenders are paying a meaningful 
amount, which would have the added benefit of funding the services for victims of 
crime.” House of Commons, Standing Committee on Justice and Human Rights, 
41st Parl, 1st Sess, No 046 (23 October 2012) at 1-13. 

Hon Pierre-Huges Boisvenu, moving second reading “By introducing this bill the 
Conservative government is following through on its commitment to focus on 
holding criminals accountable, to make that a key part of its legislative agenda, and 
to make it the basis for the rehabilitation process for these criminals. Criminals can 
be rehabilitated and regain control of their lives by acknowledging harm done to 
victims…. Asking criminals to contribute financially to victim support services is a 
reasonable way to hold them accountable for the consequences of their crimes.” 
Debates of the Senate, 41st Parl, 1st Sess, vol 148, Issue 133 (5 February 2013) at 
3194-3196 (Hon Pierre-Huges Boisvenu). 

“As this committee will know, a victim surcharge is an additional penalty imposed 
on convicted offenders at the time of sentencing” Senate, Proceedings of the 
Standing Senate Committee on Legal and Constitutional Affairs, 41st Parl, 1st Sess, 
Issue No 31 (6 March 2013) at 31:6. “This work is to ensure that offenders are 
accountable to victims of crime” at Senate, Proceedings of the Standing Senate 
Committee on Legal and Constitutional Affairs, 41st Parl, 1st Sess, Issue No 31 (6 
March 2013) at 31:8. 

“Mr. Speaker, today we introduced legislation that will make convicted offenders 
more accountable to the victims of crime…. We believe this sends the right message 
to criminals: they must pay for the harm that they caused their victims” at House of 
Commons Debates, 41st Parl, 1st Sess, No 109 (24 April 2012) at 7100 (Hon Rob 
Nicholson). “The purpose of the bill is to double victim surcharge amounts and to 
make them mandatory for all offenders convicted of a criminal offence. In making 
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these amendments, the bill seeks to increase offender’s accountability to victims of 
crime” Canada, Parliament of Canada, Legislative Summary of Bill C-37: 
Increasing Offenders’ Accountability for Victims Act (Ottawa, Parliamentary 
Information and Research Service, Legal and Social Affairs Division, 2013) at 4. 

    R. v. Michael, 2014 ONCJ 360. 

25. Finally, it is significant that the title of the enacting statute, Increasing Offenders’ 

Accountability for Victims of Crime Act, confirms that the legislation’s purpose is in 

furtherance of sentencing principles under Section 718.    

26.  In the alternative, the Appellant summits that, as the Court of Appeal for Ontario found 

below, this Court should find that the victim surcharge should be considered a 

“treatment,” therefore, engaging the provisions of s. 12 of the Charter. 

   R. v. Tinker, 2017 ONCA 552, at para 125. 
 Rodriguez v. British Columbia (Attorney General), [1993] 2 SCR 519 at p 

699.   
 
 Notably, the Crown below conceded that the imposition of the victim surcharge 

constitutes at least treatment, if not punishment.  

   R. v. Tinker, 2017 ONCA 552, at para 124. 

B. The Mandatory Imposition of the Victim Surcharge Constitutes Cruel and Unusual 
Punishment Contrary to Section 12 of the Charter 
 
1. Overview  
 
27.      In Nur, this Court reiterated the following analytical framework for assessing the  

 constitutionality of a provision under Section 12: 

A sentence attacked on this ground must be grossly disproportionate to the 
punishment that is appropriate, having regard to the nature of the offence and the 
circumstances of the offender:  
 

R. v. Nur, 2015 SCC 15, at para. 39. 
R. v. Ferguson, 2008 SCC 6, at para. 14. 
R. v. Goltz, [1991] 3 SCR 485, at para. 24. 
R. v. Morrisey, 2000 SCC 39, at para. 26. 
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28. A challenge to a mandatory sentence under Section 12 involves two steps. First, the court 

must determine what constitutes a proportionate sentence for the offence having regard to 

the objectives and principles of sentencing in the Criminal Code, including the particular 

circumstance of the offence and the offender. Second, the court must ask whether the 

mandatory minimum requires the judge to impose a sentence that is grossly 

disproportionate to the fit and proportionate sentence.  

  R. v. Lloyd, 2016 SCC 13, at para. 23.  
  R. v. Nur, 2015 SCC 15, at para. 46. 
  Criminal Code, RSC 1985, c C-46, s. 718. 
 

29. In assessing whether the sentence is grossly disproportionate, the court must analyze both 

the law’s application to the offender before the Court and its application to reasonably 

foreseeable circumstances to assess the reach of the law.  These reasonably foreseeable 

circumstances include reasonable hypothetical situations involving other potential 

offenders such as the one as envisioned by Justice Paciocco in the Michael decision.  

          R. v. Nur, 2015 SCC 15, at paras 57-62, 68, 73-76. 

30. In Nur, this Court directed that this latter inquiry is to be grounded in judicial experience 

and common sense. The question is whether the provision would reasonably be expected 

to capture the proposed hypothetical situation. In making this determination, a court 

should take into account relevant personal characteristics of people who may be caught 

by the mandatory application of the law, so long as those hypotheticals that could 

produce remote or far-fetched examples are avoided.  A logical starting point for this 

analysis is the range of real life experiences as depicted in reported cases. 

           R. v. Nur, 2015 SCC 15, at paras. 62, 68, 73-76.  
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31. The wider the breadth of circumstances captured by the mandatory penalty, the more 

likely it will apply to those for whom it will be grossly disproportionate. This Court 

recently directed that Parliament should consider narrowing the reach of mandatory 

penalties to avoid this predictable and unwanted outcome.  

           R. v. Lloyd, 2016 SCC 13, at para 24, 35. 

32. In the case on appeal, the Appellant’s custodial sentence was not grossly 

disproportionate. However, the application of the victim surcharge to the reasonably 

foreseeable hypothetical fact situation proposed in the Michael decision would result in a 

sentence that is grossly disproportionate and contrary to s. 12 of the Charter.  

2. The Michael Decision Provides an Appropriate Reasonable Hypothetical Situation to Assess 
the Reach of the Law 

 
33. Justice Paciocco’s decision in Michael provided a detailed summary of the personal 

circumstances of the offender as well as a detailed analysis of the application of the 

victim surcharge to a reasonable hypothetical situation based on the actual offender 

before the court.1 Justice Paciocco found that the facts of Mr. Michael’s case commonly 

arise, and are in reality the “stock in trade of the Ontario Court of Justice ‘guilty plea’ 

court in Ottawa.” It is therefore submitted that Mr. Michael’s situation provides an 

appropriate and realistic assessment tool for gauging the constitutionality of the 

mandatory surcharge. 

                                                 
Justice Paciocco modified the status of Mr. Michael slightly in crafting the reasonable hypothetical: 
“All that need be done with Mr. Michael’s case is to imagine that, by chance, he had not already served the 
appropriate time in jail before he pled guilty before me on the first two set of charges, and that all three sets 
of charges were before me simultaneously. I would have been duty bound as a judge to sentence Mr. 
Michael to jail on those charges as the principles of sentencing required it, and I would have been duty 
bound to seek his rehabilitation through a probation order. Having done so, I would have then been 
prevented from adding a nominal fine to those charges for which jail and probation were ordered because it 
is illegal to sentence someone to jail, probation and a fine on the same charge.” 
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             R. v. Michael, 2014 ONCJ 360, at para 113.  

3. The Addition of the Mandatory Victim Surcharge Makes an Otherwise Fit Sentence Grossly 
Disproportionate in the Circumstance of the Michael Hypothetical Rendering s. 737 Cruel and 
Unusual.  
 
34. Mr. Michael faced $900 in surcharges after being convicted of nine minor property 

offences. Justice Paciocco accurately captured the character of the crimes as being “lower 

end offences even within the lower end of offences.” 

   R. v. Michael, 2014 ONCJ 360, at paras 25, 30-31. 

35. Mr. Michael grew up in an abusive household and started abusing alcohol and then drugs 

from the age of 13. Unemployed, he survived on $250 per month. 

   R. v. Michael, 2014 ONCJ 360, at para 1. 

36. In addition to being an Aboriginal offender, Mr. Michael’s offences originated from his 

addictions, his social displacement, and the psychological damage he had sustained. 

Justice Paciocco reasonably concluded that the offences were an active expression of Mr. 

Michael’s suffering as a vulnerable, homeless, substance-addicted, Inuit man. 

                R. v. Michael, 2014 ONCJ 360, at paras 36-51. 

37. Justice Paciocco determined that the appropriate sentence for the minor offences 

committed by Mr. Michael was one of a short jail sentence and probation.  In light of his 

criminal record and the relevant Gladue factors, this sentence appropriately balanced the 

necessary sentencing objectives, including his rehabilitative needs, pursuant to section 

718 of the Criminal Code.  

             R. v. Michael, 2014 ONCJ 360, at para 55. 

38. Despite having determined the appropriate and proportionate sentence for Mr. Michael, 
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Justice Paciocco found that he would be bound to impose an additional surcharge of 

$900.00 in the circumstances of the reasonable hypothetical he envisioned.  

   R. v. Michael, 2014 ONCJ 360.  

39.  Significantly, the following findings of fact illustrate the crippling effect of the victim 

surcharge as applied to the reasonable hypothetical in Michael: 

The nine $100 victim surcharges that section 737 directs be imposed, represents 40% 
of his monthly income, a crushing sum, particularly so given that he owns nothing 
and a $250 month income level is already one of grinding destitution. 

 R. . Michael, 2014 ONCJ 360, at para 58. 

Mr. Michael cannot pay the victim surcharge now and will not be able to pay the 
$900 sum in the foreseeable future given Mr. Michael’s lack of education, his deep-
seated personal problems, the depth of his substance abuse and the horrid downward 
spiral he has been on for more than two and a half years. Indeed, there is a real 
chance that he will never be able to pay the victim surcharge, and it would not be 
realistic to this distinct possibility when considering the probable impact on him. 

 R. v. Michael, 2014 ONCJ 360, at para 65. 

 If the sum is collected, even after time to pay has been granted and even if his 
circumstances improve, it will impose significant financial hardship on him. It will 
impose stresses on him that are apt to challenge his opportunity for rehabilitation and 
it will delay his reintegration into society and delay his ability to apply for sentence 
remission. If he is unable to pay it indefinitely, it is true that the law will not 
incarcerate him for not paying, but he will be left under the stress of potential 
incarceration.  

 R. v. Michael, 2014 ONCJ 360, at para. 88. 

[A]s long as Mr. Michael fails to pay the victim surcharge he remains indebted and 
criminalised. He has not paid the price for his crime and remains unrequited because 
he is poor. It is worth noting in my view that when it comes to the sentence of 
discretionary fines the law avoids this consequence by prohibiting fines from being 
used to punish offenders who cannot pay.  

 R v Michael, 2014 ONCJ 360, at para 75. 

Expecting someone as poor as he is to retire a $900 debt while he is recovering is 
more likely to inhibit than enhance the principles of sentencing that are rationally to 
be featured in his case. He will be beginning his rehabilitation in a deep financial 
hole. If he is forced to begin to make payments before he is financially secure it will 
cause stress and economic pressure. Enforcing this sentence while he gains his feet is 
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more apt, in my view, to contribute to the kind of despondency and frustration that 
feeds this aboriginal offender’s addiction and his misbehaviour than it is to aid in his 
rehabilitation or promote in him a sense of responsibility. Simply put, an impact of 
the imposition of the victim surcharge on Mr. Michael is that it is apt actually to 
impede both his ability to reintegrate and his achievement of a sense of 
accountability. 

 R. v. Michael, 2014 ONCJ 360, at para 87. 

Simply put, Mr. Michael is being treated more harshly because of his poverty than 
someone who is wealthy.    

                 R. v. Ipeelee, 2012 SCC 13, at paras 36-39 and 73.    
  Criminal Code, RSC 1985, c C-46, s. 718.1.                                                                                            
  R. v. Michael, 2014 ONCJ 360, at para 91.  

40.  The assessment of the constitutionality of the mandatory application of financial penalties 

associated with the victim surcharge should be viewed through the same lens as that of a 

minimum jail sentence. However, the surcharge is like no other provision in the Criminal 

Code.  Because of its unique character, there is no risk that finding the victim surcharge is 

unconstitutional will have a far reaching application to other laws such as codified 

proportionate regimes regarding impaired driving, unlawfully obtained proceeds. In this 

sense the law can be said to be truly unusual in addition to being cruel.  

 a. Mandatory Minimum Jail Sentences 

41.  A mandatory minimum jail sentence that passes section 12 scrutiny applies to a specific 

offence or set of offences and constitutes a proportionate punitive response to the offence 

and offender. In contrast, the victim surcharge applies to all convictions and discharges 

for all offences and offenders in addition to what constitutes a proportionate and fair 

punitive response.  

b. Minimum Fines 

42.  Minimum fines in the context of impaired driving convictions are specifically tailored to 
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a specific offence, and are aimed at achieving a sentence that is proportionate in 

furthering the principles of denunciation and specific and general deterrence. The 

impaired driving sentencing provisions constitute a specific and comprehensive regime 

for addressing the societal concern regarding the harms and carnage which flow from 

impaired driving on our roads and highways. This sentencing regime constitutes a 

balanced and proportional response to the perils of impaired driving.  

  R. v. Bernshaw, [1994] 1 SCR 254, at para 74.  

43.  Similarly, minimum fines under the Excise Act are calibrated and tailored to the amount 

of the illegally obtained goods and currency.  They are the epitome of proportionality.  

44.  Furthermore, forfeiture of proceeds of crime and fines in lieu of forfeiture relate to 

specific, quantifiable amounts of money that have been obtained through illicit activity. 

Therefore, these provisions constitutes measured and proportionate vehicle of restoration. 

c. Restitution 

45.  Restitution is a specific amount of money to be paid to the victim equivalent to the loss 

caused in order to make the victim whole. Again, it is the epitome of proportionality. The 

victim surcharge on the other hand requires the payment of money to the State, to be 

spent at the discretion of the State, to assist victims in a range of ways. In contrast, the 

surcharge applies without regard to any relationship between a victim and a loss. In fact, 

there is no need for a victim or a loss.  

                R. v. Michael, 2014 ONCJ 360, at para 13. 
                R. v. Cloud, 2014 QCCQ 464 (CanLII). 
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4. The Surcharge is Unique Because it Applies on top of an Already Proportional Sentence 

 

46.  Each of the regimes noted above are proportional mechanisms tailored to achieving well 

known sentencing principles such as deterrence retribution, and compensation. The 

surcharge is notably distinct from all these in character, in form and in breadth. First, the 

mandatory and universal application of the surcharge precludes the sentencing judge 

from considering the particular circumstances of the offence, including any mitigating or 

aggravating factors, contrary to section 718.2(a). Second, the mandatory application of 

the provision also removes any consideration of the specific circumstances of offender as 

required by s. 718.2(b). Third, the mandatory application of the surcharge denies the 

offender any consideration of his Aboriginal heritage and background, as mandated by 

section 718.2(e). 

   Criminal Code, RSC 1985, c C-46, s. 718.2.  

47. Finally, the mandatory surcharge adds one more unnecessary burden on top of the many 

crushing burdens already faced by the most marginalized members of our society. This 

law inevitably has a disproportionate impact on the most vulnerable people before the 

courts including the aboriginal and the mentally ill. The sizeable financial penalties will 

gather and hang over their heads in perpetuity, while the law will fail to achieve its 

purported ends of raising funds for victims because these marginalized and downtrodden 

members of our society will never realistically be in a position to pay these fines. In 

effect, the law hurts some of the most vulnerable members of society while failing to 

achieve its objective.  

    

48. The first step in the Nur analysis is to determine an appropriate sentence in the 
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circumstances and then determine whether the mandatory penalty renders it grossly 

disproportionate.  This legislative scheme necessarily requires the significant mandatory 

financial penalties to apply in addition to what would otherwise be  a proportionate 

sentence. While the Court of Appeal for Ontario held that there is no doubt the mandatory 

imposition of the victim surcharge is disproportionate it is respectfully submitted that the 

provision goes beyond that and is grossly disproportionate as found by Justice Paciocco 

in Michael. 

   R. v. Tinker, 2017 ONCA 552, at para 143. 
   R. v. Michael, 2014 ONCJ 360, at para 115. 
 
49.  While the previous version of the legislation fairly allowed for the victim surcharge to be 

waived in appropriate circumstances where its imposition would constitute “undue 

hardship” for the offender, the removal of this judicial discretion has resulted in a law 

that hurts our most vulnerable members and also does not achieve its desired ends of 

raising funds for victims. It is abhorrent, intolerable and outrageous to Canadians’ sense 

of decency. Section 737(1) of the Criminal Code is grossly disproportionate in violation 

of s. 12. 

    R. v. Lloyd, 2016 SCC 33, at para 25. 
   R. v. Morrisey, 2000 SCC 39, at para 26. 
   R. v. Ferguson, 2008 SCC 6, at para 14. 
    

C. The provision cannot be saved under Section 1 of the Charter 

50. If section 737 is found to be unconstitutional, the burden shifts to the Respondent to 

demonstrate that the provision should be saved under s. 1 of the Charter.  

51. In order for the Government to maintain a law that violates s. 12 of the Charter under s. 

1, the Crown must show that the law has a pressing and substantial objective and  that the 
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means chosen are proportional to that objective. A law is proportionate if (1) the means 

adopted are rationally connected to that objective; (2) it is minimally impairing of the 

right in question; and (3) there is proportionality between the deleterious and salutary 

effects of the law. 

   R. v. Oakes, [1986] 1 SCR 103.                                                                              
   R. v. Ferguson, 2008 SCC 6, at paras 29-32, 75.                 
   R. v. Nur, 2015 SCC 15, at para 111. 

 

52. During the third stage of this analysis, the court “weighs the impact of the law on 

protected rights against the beneficial effect of the law in terms of the greater public 

good.” 

   R. v. Nur, 2015 SCC 15, at para 118. 

53. If s. 737 is found to be grossly disproportionate, it would be illogical to conclude that it is 

nonetheless proportionate under s. 1.  As the Court of Appeal for Ontario stated in Nur, it 

is “...difficult to imagine how a sentence that clears that high bar could ever qualify as a 

reasonable limit demonstrably justified in a free and democratic society” and “[i]f an 

argument can  be made that could justify sheltering a sentence that amounted to cruel and 

unusual punishment under s. 1, I have not heard it.” 

   R. v. Nur, 2015 SCC 15, at paras 111, 118.  
   R. v. Nur, 2014 ONCA 677, at paras 179, 181.  

 

54. In conclusion, it is respectfully submitted the mandatory universal application of the  

 victim surcharge is grossly disproportionate to the goals and objectives of the law.  

 Accordingly, the provision cannot be saved under Section 1 of the Charter.   

   R. v. Nur, 2015 SCC 15, at para 118.    
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PART IV: SUBMISSIONS ON COSTS 

55. The Appellant makes no submissions as to costs.

PART V: ORDER SOUGHT 

56. The Appellant requests that an Order be made declaring s. 737 of the Criminal Code to

be of no force and effect as it violates Section 12 of the Charter in a manner that cannot

be saved by Section 1.

57. In the alternative, the Appellant submits that judicial discretion to decline to impose the

surcharge should be read into s. 737 in order to preserve its constitutional integrity.

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Ottawa, this 22nd day of January, 2018. 

___________________________     ___________________________ 

James Foord Brandon Crawford 
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