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Court File No. 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF ALBERTA) 

BETWEEN: 

MINISTER OF PUBLIC SAFETY & EMERGENCY PREPAREDNESS 
AND ATTORNEY GENERAL OF CANADA 

and 

TUSIF UR REHMAN CHHINA 

Applicants 
(Respondents) 

Respondent 
(Appellant) 

APPLICANTS' MEMORANDUM OF ARGUMENT 

OVERVIEW 

I. This matter raises significant issues of public importance. The Alberta Court of Appeal 

("Court of Appeal") decision has altered established law set down by this Court that provincial 

superior courts should generally decline habeas corpus jurisdiction in immigration matters, where 

there exists a complete, comprehensive, and expert regime which is as broad and as advantageous 

as habeas corpus. The decision is also in conflict with other appellate-level decisions on whether 

the immigration detention review regime is as advantageous as habeas corpus. Finally, the 

decision calls into question the Federal Court's ability to consider Charter rights and erodes the 

Federal Court's exclusive jurisdiction to supervise the Immigration Division of the Immigration 

and Refugee Board ("ID"). 

2. This Court has recognized that provincial superior courts should generally decline habeas 

corpus jurisdiction in immigration matters because Parliament has put in place a complete, 

comprehensive and expert statutory scheme for review of detentions under the Immigration and 



061

Refugee Protection Act1 that is at least as broad as that available by way of habeas corpus and is 

no less advantageous ("the Peiroo principle"). 

3. The Court of Appeal has contributed to uncertainty where there had been clarity. The 

decision has created an exception to the Peiroo principle in circumstances of lengthy immigration 

detention of uncertain duration without defining those terms. It has also added to the conflicting 

appellate-level case law on the adequacy of the immigration detention review scheme. 

Furthermore, the decision creates a need for further clarification with respect to the relative 

jurisdictions of the provincial and federal courts. These are issues of public importance. 

PART I- STATEMENT OF FACTS 

a) Immigration Background of the Respondent 

4. The Respondent entered Canada on December 16, 2006 using an alias. Since his arrival, 

the Respondent has been convicted of some nine offences including fraud (2 counts), various 

offences relating to identity theft, counselling an indictable offence, and possession of a prohibited 

or restricted firearm. On February 16, 2012, the Respondent was found to be inadmissible to 

Canada for serious criminality pursuant to section 36(l)(a) of the IRPA.2 

5. The Respondent was first placed in immigration detention on April 11, 2013. He was 

released on November 4, 2013 on terms and conditions imposed by the ID pursuant to subsection 

58(3) of the IRPA, including that he reside with a bondsperson, provide the Canada Border 

Services Agency ("CBSA") with his address, and report monthly to the CBSA. After breaching 

these conditions and failing to report for a full year, the Respondent was arrested by the Edmonton 

Police Service for crimes committed while he was on release. He remained in criminal detention 

until November 16, 2015. 

6. The Respondent was detained again on immigration grounds on November 17, 2015 on the 

grounds of unlikely to appear and identity.3 The Respondent's detention has been reviewed by the 

ID approximately every 30 days since November 2015 as required by the IRPA and the 

1 Immigration and Refugee Protection Act S.C. 2001 27 [IRPA] 
2 IRPA, supra note I, s.36(l)(a) 
3 Ibid, s.58(1)(b) and (d) 
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Regulations. During each of these reviews, the ID determined that the Respondent should remain 

in detention while the CBSA worked to confirm his identity and nationality and to obtain travel 

documents to facilitate his removal. On May 18, 2016 the Respondent brought an application for 

habeas corpus in the Alberta Court of Queen's Bench. 

7. On May 8, 2017 the Respondent filed with the Federal Court his first and only application 

for leave and judicial review, seeking review of an ID detention review decision of May 1, 2017. 

The Federal Court dismissed the expedited judicial review application as moot on the grounds that 

travel documents for the Respondent had been secured and he would be removed from Canada in 

August or September of 2017.4 

8. The Respondent is scheduled to be removed from Canada during the week of September 

25, 2017. 

b) Legislative Scheme: Immigration Detention Review 

9. The ID is an independent administrative tribunal charged with reviewing the reasons for 

continued immigration detention. 5 The ID has sole and exclusive jurisdiction to hear and determine 

all questions of law and fact in respect of the review of detention decisions made pursuant to the 

IRP A, including questions of jurisdiction.6 

1 0. The ID conducts mandatory detention reviews after 48 hours, after seven days, and then 

every thirty days thereafter? Persons before the ID have the right to counsel, 8 to receive 

disclosure, 9 and to know and answer the case against them.1 0 

11. The ID must release a detained person unless there are specified grounds supporting a 

decision to continue the detention. These grounds are limited to whether the person is a danger to 

the public, the person is unlikely to appear for immigration related proceedings, or the person's 

4 Chhina v Canada (Citizenship and Immigration), 2017 FC 771 
5 IRPA, supra note 1, s.54. 
6 IRP A, supra note I, s. 162. 
7 Ibid, s 57. 
8 Ibid, s I 67(1 ). 
9 Immigration Division Rules, SORJ2002-229, Rule 26. 
10 IRPA, supra note 1, s 162(2). 
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identity needs to be confirmed.11 If the ID orders the release of the detained person, it may impose 

any conditions that it considers necessary to manage the risk to the public or the likelihood that 

the person concerned will appear for removal.12 

12. Where there are grounds for continuing detention, the ID must then properly balance this 

with a number of factors in reaching its decision to either release the detainee or to continue the 

detention. These factors include the length of detention and likely duration of any future detention, 

as set out in section 248 of the Immigration and Refugee Protection Regulations .13 

248. If it is determined that there are grounds 
for detention, the following factors shall be 
considered before a decision is made on 
detention or release: 

(a) the reason for detention; 

(b) the length of time in detention; 

(c) whether there are any elements that can 
assist in determining the length of time that 
detention is likely to continue and, if so, that 
length of time; 

(d) any unexplained delays or unexplained 
lack of diligence caused by the Department or 
the person concerned; and 

(e) the existence of alternatives to detention. 

248. S'il est constate qu'il existe des motifs 
de detention, les criteres ci-apres doivent etre 
pris en compte avant qu'une decision ne soit 
prise quant a Ia detention ou Ia mise en 
liberte : 

(a) le motif de Ia detention; 

(b) Ia duree de Ia detention; 

(c) !'existence d'elements permettant 
!'evaluation de Ia duree probable de Ia 
detention et, dans I' affirmative, cette peri ode 
de temps; 

(d) les retards inexpliques ou le manque 
inexplique de diligence de Ia part du ministere 
ou de !'interesse; 

(e) I' existence de solutions de rechange a Ia 
detention. 

13. At each review, the ID considers afresh whether continued detention is necessary.14 The 

Minister of Public Safety and Emergency Preparedness ("the Minister") bears the burden of 

demonstrating that there are grounds for continuing detention.15 Members of the ID review the 

rationale behind any previous decisions respecting detention but make a de novo assessment of the 

11 Ibid, s 58; Immigration and Refugee Protection Regulations, SOR/2002-227, ss 245-246 
[Regulations]. 
12 IRPA, supra note I, s. 58(3). 
13 Regulations, ibid, s 248. 
14 Canada (MCI) v Thanabalasingham, 2004 FCA 4 at para 8 [Thanabalasingham]. 
15 Ibid at para 16. 
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merits of continuing detention at each review. Prior decisions are not binding and members are 

free to depart from them, as the Federal Court of Appeal has noted, although they must be 

considered given the important of credibility and evidentiary issues in these proceeds.16 

14. Should there be a concern that a decision to order continuing detention was made in error, 

judicial review is available by making an application for leave to the Federal Court.17 

c) The Underlying Habeas Corpus Proceeding before the Alberta Court of Queen's 
Be ncb 

15. The Respondent's application for habeas corpus claimed his continued detention on 

immigration law grounds was unlawful and sought his release. The Minister requested the 

application be dismissed on the basis that the Court of Queen's Bench was not the appropriate 

forum to decide matters of detention in the immigration context. 

16. The Court of Queen's Bench declined to exercise its habeas corpus jurisdiction based on 

the principle that such jurisdiction ought to be declined where there exists, as in the immigration 

context, a complete, comprehensive, and expert regime which is as broad and as advantageous as 

habeas corpus (the "Peiroo principle").1a 

d) The Court of Appeal of Alberta Decision 

17. In allowing the appeal, the Court of Appeal followed the result of the Ontario Court of 

Appeal ("ONCA") in Chaudhary19 and concluded that the IRPA did not set out a complete, 

comprehensive, and expert statutory scheme as broad and as advantageous as habeas corpus in the 

context of a lengthy detention of uncertain duration.20 The Court of Appeal found that the Peiroo 

principle may not preclude habeas corpus review of all matters related to immigration law. The 

Court of Appeal determined that the ID's focus on the statutory conditions for detention and the 

16 Ibid at para I 0. 
17 IRP A, supra, see note I, s. 72. 
18 Chhina v Canada (MPSEP) et al, 2015, Order dated September 2, 2016, transcripts of 
proceeding, pages 26-30. The "Peiroo principle" comes from Peiroo v Canada (MEl) (1989), 69 
OR (2d) 253 (CA) (leave to appeal denied, [1989) 2 SCR x) [Peiroo). 
19 Chaudhary v Canada (MCI) (MPSEP), 2015 ONCA 700 [Chaudhary]. 
2° Chhina v. Canada (MPSEP) et al, 2017 ABCA 248 [Chhina]. 
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nature of immigration detention review limited the scope of any such review.21 Additionally, the 

Court of Appeal found that the only forum in which the Respondent could challenge the legality 

of an ongoing detention as contrary to his Charter rights and to obtain a Charter remedy was in a 

superior court by way of a habeas corpus application.22 The Court of Appeal remitted the 

application back to the Court of Queen's Bench for consideration on the merits.23 

18. The Court of Appeal's decision in Chhina has created an exception to the Peiroo principle 

in circumstances of lengthy immigration detention of uncertain duration, creating uncertainty and 

resulting in an unworkable parallel system. 

21 Ibid at para 43. 
22 Ibid at para 45. 
23 Ibid at para 66. 
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POINTS IN ISSUE 

19. The Attorney General of Canada submits there are three issues of public importance 

warranting this Court's attention: 

a) Whether there is a need to qualify the exception to habeas corpus jurisdiction 
provided by the Peiroo principle; 

b) There is conflicting appellate case law on whether the immigration detention review 
scheme is as advantageous as habeas corpus; 

c) The concurrent nature of the respective jurisdictions of the superior and federal court 
needs clarification. 

20. In the event the Respondent is removed as scheduled, this Court should hear this appeal 

based on the public interest exception set out in Borowski.24 

PART II- ARGUMENT 

1) Issues of Public Importance 

21. The questions in the proposed appeal raise issues of public importance that warrant 

determination by the Court. 

a) Whether there is a need to qualify the exception to habeas corpus jurisdiction 
provided by the Peiroo principle 

22. This Court has identified that the principled policy reason for superior courts to decline to 

exercise habeas corpus jurisdiction is the need to restrict the growth of collateral methods of 

attacking convictions or other deprivations ofliberty.25 In this respect, the Peiroo principle reflects 

the fact that habeas corpus relief is unnecessary because a statutory route to a court in a complete, 

comprehensive and expert scheme is more appropriate. 

23. Prior to the decision below and the ONCA's decision in Chaudhary, it was accepted law 

that a provincial superior court should decline to exercise habeas corpus jurisdiction where 

Parliament has put in place a complete, comprehensive and expert scheme for the review of 

24 Borowski v Canada (AG), (1989]1 SCR 342 at 361-362 [Borowski]. 
25 May v Ferndale Institution, [2005] 3 SCR 809, 2005 SCC 82 at para 35 [May]. 
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administrative decisions that is at least as broad and as advantageous as review by way of habeas 

corpus. This Court has repeatedly highlighted the immigration regime as an example of such a 

complete, comprehensive and expert scheme. 26 

24. The Court of Appeal followed Chaudhary in modifying the Peiroo principle and 

concluding that provincial superior courts should not decline to exercise habeas corpus jurisdiction 

where an immigration detainee has been subject to lengthy detention of uncertain duration. In 

doing so, the court appears to suggest that the IRP A provides a scheme that is complete, 

comprehensive and expert for the review of immigration detention decisions, but that no such 

scheme exists where that detention exceeds an unspecified lengthy duration of an unspecified 

uncertain duration. This re-characterization of what was settled law brings confusion as to the 

proper application of the Peiroo principle with respect to immigration matters. 

25. The Court of Appeal decision sows doubt as to whether the IRP A scheme is effective for 

determining the lawfulness of continued immigration detention where the detention is what the 

Court of Appeal terms "lengthy and of uncertain duration." In fact, given that the ID must consider 

the length of the detention, the immigration detention review scheme, which includes judicial 

review by the Federal Court, provides a robust review of all immigration detention decisions. The 

Court of Appeal creates an exception to the Peiroo principle and justifies its exception by 

effectively finding that immigration detention beyond an unspecified length and an unspecified 

duration is no longer a core immigration matter as detention has no impact on the individual's 

immigration status. 27 There is no basis in law for this conclusion. 

26. However, immigration detention clearly is a core immigration matter. Canada's 

immigration laws protect the country from foreign nationals who pose a danger to the public, 

require that foreign nationals comply with immigration legislation and attend immigration 

proceedings, and demand that foreign nationals be truthful about their identities and country of 

citizenship.28 Immigration detention is the enforcement mechanism required to achieve these 

26 Supra note** 
27 Chhina, supra note 20 at para 33. 
28 IRPA, supra note I, s. 16(3). 
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critical objectives. Detention is reviewed every 30 days. During this time, the CBSA is conducting 

investigations to confirm a detainee's identity and to obtain travel documents in order to effect any 

removal order against the detainee. It follows that the validity of a decision to continue immigration 

detention is a core immigration issue. 

27. The Court of Appeal also holds the view that the only forum in which an immigration 

detainee can directly challenge the legality of an ongoing lengthy detention as contrary to Charter 

rights, and to obtain a Charter remedy, is in a provincial superior court by way of habeas corpus.29 

This erroneous view raises significant legal policy issues. 

28. First, this view is contrary to the principles described by this Court in Conway.30 As a 

federal tribunal with the authority to determine all questions of law, the ID clearly possesses the 

jurisdiction to consider Charter arguments at each detention review hearing.31 The IRPA requires 

the ID to consider the length of detention in order to ensure that the length of detention does not 

violate the immigration detainee's Charter rights. 32 In addition, the ID must properly balance the 

relevant Charter values with the objectives of the IRP A in order for the decision to be reasonable. 

This approach is consistent with the one that this Court has articulated on indefinite detention 

issues.33 

29. Second, the ID's decision is subject to judicial review by the Federal Court. The Court of 

Appeal failed to recognize that judicial review of a detention decision in the Federal Court provides 

an immigration detainee with a fair, robust and meaningful review of his Charter rights.34 The 

Federal Court is not constrained to providing only a limited administrative consideration of 

Charter issues. 35 In fact, the Federal Court has broad jurisdiction to consider Charter arguments 

29 Chhina, supra note 20 at para 45. 
30 R. v Conway, [2010]1 SCR 765 at paras 81-82. 
31 Canada (MPSEP) and Li, [2008] IDD No 45 at paras 20, 22-23; Canada (MCI) v Zheng, 
[200 I] I Adj DD No 15 at paras 30-32; Canada (MCI) v Romans, 2005 FC 435 at paras 60-63 
[Romans]; Canada (MCJ) v Liang, [2000] I Adj DD No 7 at paras 5, 18-20, 24. 
32 Charkaoui v Canada (MCI), [2007]1 SCR 350,2007 SCC 9 at paras 108-109 [Charkaoui 1]. 
33 Charkaoui I, supra note 32 at paras 107-118. 
34 Dore v. Barreau du Quebec, 2012 SCC 12 
35 Chhina, supra note 20 at para 48. 
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on judicial review of any detention decision and to provide appropriate and effective Charter 

remedies when necessary. 36 

30. Clarity is required as to the scope of the Peiroo principle as a basis for declining habeas 

corpus jurisdiction in immigration matters given that the Court of Appeal's decision would allow 

for duplicative proceedings on the merits of continuing detention. Habeas corpus is a challenge to 

a decision that led to a detention. 37 This Court has recognized that, from a functional standpoint, 

there are many similarities between a proceeding for habeas corpus with certiorari in aid and a 

judicial review proceeding in the Federal Court. 38 

31. Finally, the Court of Appeal's decision will once again make it possible for litigants to 

concurrently or serially seek relief in both the Federal Court and the provincial superior court for 

their immigration detention matters. The undesirability of forum shopping in our legal system is 

well settled: it creates the opportunity for contradictory rulings from judges of the two Canadian 

legal systems; permits re-litigation of the same issue; and vexes litigants with having to defend 

litigation before two court systems.39 The risk of contradictory decisions from the Federal Court 

and the provincial superior courts is of particular concern to the administration of justice and the 

rule oflaw. These are issues of public importance requiring this Court's attention. 

b) There is conflicting appellate case law on whether the immigration detention 
review scheme is as advantageous as habeas corpus 

36 Sahin v Canada (MCI), [1995]1 F.C. 214, para 30 [Sahin]; Panahi-Dargahlloo v Canada 
(Citizenship and Immigration), 2009 FC 1114 at paras 41-50; Ahmedv Canada (Citizenship and 
Immigration), 2015 FC 792 at paras 19,24-33, Dore, supra note 24 at para 30. 
37 Mission Insitution v Khela, [2014]1 SCR 502, 2014 SCC 24 at para 35 [Khela]; McCargar v 
Canada, 2017 ABQB 416, at para. 16. 
38 Khela, supra note 3 7 at para 3 7. 
39 Peiroo, supra note 18; Shepherd v Canada (ME/) (1989), 52 CCC (3d) 386 (Ont CA) (leave to 
appeal to this Court denied, [1989]2 SCR xi); Sittampalam v Canada (AG), 2010 ONSC 3205 at 
para 29; Francis (Litigation guardian of) v Canada (AG), [2000] OJ No 4386 (SCJ) at paras 21-
22; John (Litigation Guardian of) v Canada (MCI), 1998 CanLII 14757 (ON SC) at para 10; 
Mohammad v Canada (AG), 2013 ONSC 2936 at paras 10-15. 
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32. The decisions of the Alberta and Ontario Courts of Appeal on one side, and the Quebec, 

British Columbia and Federal Courts of Appeal on the other side, are now inconsistent on core 

issues involving the complete, comprehensive and expert nature of the immigration detention 

review scheme and on whether the review regime affords the robust and meaningful process of 

ongoing detention reviews required by the Charter. Clarity from this Court is required on this 

critical issue of public importance. 

33. This Court in May recognized the immigration regime as a complete, comprehensive, and 

expert scheme where the provincial superior court should decline its inherent habeas corpus 

jurisdiction.40 The appellate courts of Quebec and British Columbia have, applying May, likewise 

held that the immigration detention regime is a comprehensive scheme such that provincial 

superior courts should decline habeas corpus jurisdiction.41 However, the Court of Appeal 

followed the ONCA's decision in Chaudhary42 to find that the Peiroo principle did not apply to 

immigration detainees subject to lengthy detention of uncertain duration.43 

34. In drafting the IRPA, Parliament created a single immigration and refugee protection 

regime to be applied in a nationally consistent manner. However, as a result of the differing 

appellate-level decisions, immigration detainees in certain provinces may commence duplicative 

proceedings while those detained in other provinces must follow the IRP A process for the review 

of immigration detention decisions. 

35. The application of the Peiroo principle to lengthy immigration detention of uncertain 

duration has not been decided in the provinces beyond Quebec, British Columbia, Ontario and 

Alberta. Given that Parliament intended to create one nationally consistent immigration system, 

the inconsistent treatment of similarly situated immigration detainees in different provinces may 

be viewed as unfair and will certainly increase the likelihood of further litigation. 

40 May, supra note 25 at paras 40, 44, 50, and 59-64. 
41 Apaolaza-Sancho c Director of Etablissement de detention de Riviere-des-Prairies, 2008 
QCCA 1542 at paras 14-20; Fairjieldv Canada (MCI), 2009 BCCA 391 at paras 8-1 I. 
42 Chaudhary, supra note I 9 at paras 72, 79- I 06. 
43 Chhina, supra note 20 at paras 60-61. 
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36. Further, in qualifying the Peiroo principle, the Court of Appeal found the IRP A scheme, 

which includes review by the Federal Court, was not as advantageous as review by way of habeas 

corpus when dealing with ss. 7 and 9 Charter claims.44 The finding is in contrast with those of this 

Court in Charkaoui ]45 and that of the Federal Court of Appeai46 recognizing that the IRP A 

detention review regime affords the fair, robust and meaningful process of ongoing detention 

reviews required by the Charter. Given the conflicting jurisprudence, clarity on the complete, 

comprehensive and expert nature of the immigration detention review scheme and on the 

constitutionally fair process of continuing reviews provided by immigration detention review 

regime are matters of public importance. 

c) The relative jurisdictions of the superior and federal courts need clarification 

3 7. The Court of Appeal carves out an exception to the Peiroo principle that undermines the 

intent of Parliament that the Federal Court be the primary means for overseeing the immigration 

and refugee protection process. Although this Court has acknowledged the concurrent nature of 

the respective jurisdictions of the provincial superior courts on habeas corpus and the Federal 

Court on judicial review, in immigration matters the Peiroo principle recognizes that jurisdiction 

generally should be ceded to the Federal Court. As noted above, the Federal Court's expertise in 

immigration matters,47 its supervisory jurisdiction over federal administrative tribunals,48 and its 

authority to hear Charter arguments and provide an effective remedy49 are well established. 

38. Furthermore, the Court of Appeal failed to appreciate that judicial review by the Federal 

Court provides for a fair, robust and meaningful review that protects an immigration detainee's 

Charter rights. 5° The Court of Appeal's emphasis on the greater capacity of the provincial superior 

court to consider Charter rights over that of the Federal Court is an encroachment on the authority 

44 Chhina, supra note 20 at paras 36-61. 
45 Charkaoui I, supra note 32 at paras I 09-117. 
46 Canada (MCI) v Li, [2010]2 FCR 433 (FCA) at paras 67-68 [Li]. 
47 Reza v Canada, [1994]2 SCR 394 at paras 18-22. 
48 Canada (Human Rights Commission) v Canadian Liberty Net, [1998]1 S.C.R. 626 at paras 
36-39. 
49 Sahin, supra note 36 at para 30. 
50 Dare, supra note 34 at paras 30, 35 
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and jurisdiction of the Federal Court. 51 Consistent with this Court's decision in Dare, the Federal 

Court's application of an administrative law approach to the review of immigration detention 

review decisions does not impede or inhibit the detainee's ability to receive the fair, robust and 

meaningful review that is required under the Charter.52 

39. The Court of Appeal heard this matter prior to the Respondent filing his single application 

for leave and judicial review in respect of his May I, 2017 detention decision. Therefore, the Court 

of Appeal made its findings in relation to the Charter without any indication that the Respondent 

had exercised his rights under the immigration detention review scheme and that the Federal Court 

had failed to provide him with an appropriate and effective remedy. In doing so, it has signalled to 

potential litigants that only provincial superior courts, and not the Federal Court, are truly capable 

of considering Charter interests and granting the appropriate and effective relief. This undermines 

the competence of the Federal Court and raises serious issues about the role and status of Canada's 

federal courts. 53 

40. The resulting uncertainty on Federal Court jurisdiction and where Charter issues can be 

raised is an issue of public importance that requires clarity from this Court. 

2) Exercise of Borowski Discretion is Warranted under Public Interest Exception 

41. This appeal will be moot if the Respondent is removed from Canada as scheduled. 

Nevertheless, discretion remains to hear factually moot appeals and the issues of public importance 

raised in this case warrant the attention of this Court. 54 The nature of habeas corpus applications 

involving immigration detention is such that the factual circumstances are subject to change due 

to a subsequent review, or the detainee's release or removal. As such they will often be moot prior 

51 Chhina, supra, note 20, para 45. 
52 Dare, supra note 34 at para 5. 
53 Chhina, supra, see note 20, para 45, 49. 
54 Saskatchewan (AG) v Lemare Lake Logging Ltd, 2015 SCC 53 at para 13 [Lemare Lake 
Logging]; Khela, supra note 37 at para 14; May, supra note 25 at para 14; Doucet-Boudreau v 
Nova Scotia (Minister of Education), 2003 SCC 62 at paras 20-22 [Doucet-Boudreau]; New 
Brunswick (Minister of Health and Community Services) v G(J), [1999] 3 SCR 46 at paras 46-48; 
M v H, [1999) 2 SCR 3 at paras 43-44; Cardinal v Director of Kent Institution, [1985] 2 SCR 
643 at 652. 
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to appellate level review, and are therefore "capable of repetition, yet evasive of review".55 It is 

unlikely this Court will be faced with a similar appeal on this issue that is not moot. This is the 

right time for this Court to resolve these issues. 

42. Resolving the compelling collateral consequences that result from this case is in the public 

interest. Determining the appeal would clarify the respective roles of the Federal Court and 

provincial superior courts in cases of immigration detention. It would resolve the conflict in the 

appellate jurisprudence on the adequacy of the immigration detention review regime. Both issues 

are of critical importance in the immigration law context where Parliament has created a statutory 

detention review regime. 56 

43. There are significant implications in leaving these issues unresolved: ongoing uncertainty 

as to the scope of the Peiroo principle; duplication of judicial and administrative resources in 

allowing multiple detention reviews in concurrent fora; and potential conflicting decisions from 

those different fora. 

44. Finally, determining these issues is consistent with the Court's adjudicative function. 57 The 

Peiroo principle was created by the courts, and pronouncement on its application or qualification 

falls within this Court's expertise. 58 Addressing the criteria for application of the Peiroo principle 

and the grounds for departing from that principle would provide guidance to the superior courts in 

deciding whether it is appropriate to decline habeas corpus jurisdiction. Such clarity would also 

aid Parliament and the legislatures in framing detention review schemes. This appeal would be a 

prudent use of judicial resources. 59 

Conclusion 

45. This matter raises significant issues of public importance. The Court of Appeal decision 

has altered established law set down by this Court that provincial superior courts should decline 

55 Borowski, supra note 24 at 364; Khela, supra note 37 at para 14. 
56 Lemare Lake Logging, supra note 54 at para 13; Doucet-Boudreau, supra note 54 at paras 20-
21. 
57 Borowski, supra note 24 at 362. 
58 Doucet-Boudreau, supra note 54 at para 22. 
59 Borowski, supra note 24 at 360. 
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habeas c01pus jurisdiction in immigration matters. The decision is also in conflict with other 

appellate-level decisions on whether the immigration detention review regime is as advantageous 

as habeas corpus. Finally, the decision calls into question the Federal Court's ability to consider 

Charter rights and erodes the Federal Court's exclusive jurisdiction to supervise federal tribunals. 

PART III- COSTS 

46. The Attorney General is not seeking the costs of this application. 

J>ART IV- NATURE OF ORDER SOUGHT 

47. The Attorney General of Canada requests that this application for leave be granted. 

Signed this 26th day of September, 2017 

Camille N. Audain 
Counsel for the Applicants, Minister of 
Public Safety & Emergency Preparedness 
and Attorney General of Canada 
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PART VI- STATUTES & REGULATIONS 

Immigration and Refugee Protection Act, SC 2001, c 27, s 54, 57, 58 12, 13, 21, 

Immigration Division Juridiction competente 
54. The Immigration Division is the 54. La Section de !'immigration est Ia 
competent Division of the Board with section de Ia Commission chargee du 
respect to the review of reasons for contr6le vise a Ia presente section. 
detention under this Division. 

Review of detention Contr6le de Ia detention 
57. (1) Within 48 hours after a permanent 57. (1) La section contr6le les motifs 
resident or a foreign national is taken into justifiant le maintien en detention dans les 
detention, or without delay afterward, the quarante-huit heures suivant le debut de 
Immigration Division must review the celle-ci, ou dans les meilleurs delais par Ia 
reasons for the continued detention. suite. 
Further review Comparutions supplementaires 
(2) At least once during the seven days (2) Par Ia suite, i1 y a un nouveau contr6le 
following the review under subsection (I), de ces motifs au mains une fois dans les 
and at least once during each 30-day period sept jours suivant le premier contr6le, puis 
following each previous review, the au mains taus les trente jours suivant le 
Immigration Division must review the contr6le precedent. 
reasons for the continued detention. 
Presence Presence 
(3) In a review under subsection (I) or (2), (3) L'agent amene le resident permanent ou 
an officer shall bring the permanent I' etranger devant Ia section ou au lieu 
resident or the foreign national before the precise par celle-ci. 
Immigration Division or to a place 
specified by it. 
Initial review - designated foreign Contr6le initial- etranger designe 
national 57.1 (1) Malgre les paragraphes 57(1) et 
57.1 (1) Despite subsections 57(1) and (2), (2), s, agissant d 'un etranger designe qui 
in the case of a designated foreign national etait age de seize ans ou plus a Ia date de 
who was 16 years of age or older on the I' arrivee vi see par Ia designation en cause, 
day of the arrival that is the subject of the Ia section contr6le les motifs justifiant son 
designation in question, the Immigration maintien en detention dans les quatorze 
Division must review the reasons for their jours suivant le debut de celle-ci, ou dans 
continued detention within 14 days after les meilleurs delais par Ia suite. 
the day on which that person is taken into 
detention, or without delay afterward. Contr6les subsequents - etranger designe 
Further review- designated foreign (2) Malgre le paragraphe 57(2), s'agissant 
national de l'etranger designe vise au paragraphe 

(I), Ia section contr6le a nouveau les motifs 
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(2) Despite subsection 57(2), in the case of justifiant son maintien en detention a 
the designated foreign national referred to !'expiration d'un delai de six mois suivant 
in subsection (I), the Immigration Division Ia conclusion du demier controle; elle ne 
must review again the reasons for their peut le faire avant !'expiration de ce delai. 
continued detention on the expiry of six 
months following the conclusion of the Presence 
previous review and may not do so before (3) L'agent amime J'etranger designe 
the expiry of that period. devant Ia section ou au lieu precise par 

celle-ci. 
Presence 
(3) In a review under subsection (I) or (2), 
the officer must bring the designated 
foreign national before the Immigration 
Division or to a place specified by it. 
Release - Immigration Division Mise en liberte par Ia Section de 
58. (I) The Immigration Division shall !'immigration 
order the release of a permanent resident or 58. (I) La section prononce Ia mise en 
a foreign national unless it is satisfied, liberte du resident permanent ou de 
taking into account prescribed factors, that l'etranger, sauf sur preuve, compte tenu des 
(a) they are a danger to the public; criteres reglementaires, de tel des faits 
(b) they are unlikely to appear for suivants: 
examination, an admissibility hearing, a) Je resident permanent ou I 'etranger 
removal from Canada, or at a proceeding constitue un danger pour Ia securite 
that could lead to the making of a removal publique; 
order by the Minister under subsection b) le resident permanent ou I' etranger se 
44(2); soustraira vraisemblablement au controle, a 
(c) the Minister is taking necessary steps to I' enquete ou au renvoi, ou a Ia procedure 
inquire into a reasonable suspicion that pouvant mener a Ia prise par Je ministre 
they are inadmissible on grounds of d'une mesure de renvoi en vertu du 
security, violating human or international paragraphe 44(2); 
rights, serious criminality, criminality or c) Je ministre prend Jes mesures voulues 
organized criminality; pour enqueter sur Jes motifs raisonnables 
(d) the Minister is of the opinion that the de soup9onner que Je resident permanent 
identity of the foreign national - other ou l'etranger est interdit de territoire pour 
than a designated foreign national who was raison de securite, pour atteinte aux droits 
16 years of age or older on the day of the humains ou internationaux ou pour grande 
arrival that is the subject of the designation criminalite, criminalite ou criminalite 
in question - has not been, but may be, organisee; 
established and they have not reasonably d) dans Je cas oille ministre estime que 
cooperated with the Minister by providing l'identite de l'etranger- autre qu'un 
relevant information for the purpose of etranger designe qui etait iige de seize ans 
establishing their identity or the Minister is ou plus a Ia date de I' arrivee visee par Ia 
making reasonable efforts to establish their designation en cause- n'a pas ete prouvee 
identity; or mais peut l'etre, soit l'etranger n'a pas 
(e) the Minister is of the opinion that the raisonnablement coopere en fournissant au 
identity of the foreign national who is a ministre des renseignements utiles a cette 
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designated foreign national and who was fin, soit ce demier fait des efforts valables 
16 years of age or older on the day of the pour etablir l'identite de l'etranger; 
arrival that is the subject of the designation e) le ministre estime que l'identite de 
in question has not been established. I' etranger qui est un etranger designe et qui 

etait iige de seize ans ou plus a Ia date de 
I' arrivee vi see par Ia designation en cause 

Continued detention - designated foreign n'a pas ete prouvee. 
national 
( 1.1) Despite subsection ( 1 ), on the Maintien en detention - etranger designe 
conclusion of a review under subsection ( 1.1) Malgre le paragraphe (I), lorsque Ia 
57.1(1), the Immigration Division shall section controle, au titre du paragraphe 
order the continued detention of the 57.1(1), les motifsjustifiant le maintien en 
designated foreign national if it is satisfied detention d'un etranger designe, elle est 
that any of the grounds described in tenue d'ordonner son maintien en detention 
paragraphs (1)(a) to (c) and (e) exist, and it sur preuve des faits prevus a l'un ou !'autre 
may not consider any other factors. des alineas (I )a) a c) et e); elle ne peut 

alors tenir compte d'aucun autre critere. 
Detention - Immigration Division 
(2) The Immigration Division may order Mise en detention par Ia Section de 
the detention of a permanent resident or a !'immigration 
foreign national if it is satisfied that the (2) La section peut ordonner Ia mise en 
permanent resident or the foreign national detention du resident permanent ou de 
is the subject of an examination or an l'etranger sur preuve qu'il fait !'objet d'un 
admissibility hearing or is subject to a controle, d'une enquete ou d'une mesure de 
removal order and that the permanent renvoi et soit qu'il constitue un danger pour 
resident or the foreign national is a danger Ia securite publique, soit qu'il se soustraira 
to the public or is unlikely to appear for vraisemblablement au controle, a I' enquete 
examination, an admissibility hearing or ou au renvoi. 
removal from Canada. 
Conditions 
(3) If the Immigration Division orders the Conditions 
release of a permanent resident or a foreign (3) Lorsqu'elle ordonne Ia mise en liberte 
national, it may impose any conditions that d'un resident permanent ou d'un etranger, 
it considers necessary, including the Ia section peut imposer les conditions 
payment of a deposit or the posting of a qu'elle estime necessaires, notarnment Ia 
guarantee for compliance with the remise d 'une garantie d' execution. 
conditions. Conditions - etranger designe 
Conditions - designated foreign national (4) Lorsqu'elle ordonne Ia mise en liberte 
( 4) If the Immigration Division orders the d'un etranger designe qui etait iige de seize 
release of a designated foreign national ans ou plus a Ia date de I' arrivee vi see par 
who was 16 years of age or older on the Ia designation en cause, Ia section impose 
day of the arrival that is the subject of the egalement les conditions prevues par 
designation in question, it shall also impose reglement. 
any condition that is prescribed. 
Release - on request Mise en liberte - demande faite au 

ministre 
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58.1 (1) The Minister may, on request of a 
designated foreign national who was 16 
years of age or older on the day of the 
arrival that is the subject of the designation 
in question, order their release from 
detention if, in the Minister's opinion, 
exceptional circumstances exist that 
warrant the release. 
Release - Minister's own initiative 
(2) The Minister may, on the Minister's 
own initiative, order the release of a 
designated foreign national who was 16 
years of age or older on the day of the 
arrival that is the subject of the designation 
in question if, in the Minister's opinion, the 
reasons for the detention no longer exist. 
Conditions 
(3) If the Minister orders the release of a 
designated foreign national, the Minister 
may impose any conditions, including the 
payment of a deposit or the posting of a 
guarantee for compliance with the 
conditions, that he or she considers 
necessary. 

58.1 (1) Le ministre peut, sur demande de 
I' etranger designe qui etait age de seize ans 
ou plus a Ia date de l'arrivee visee par Ia 
designation en cause, ordonner sa mise en 
liberte s'il est d'avis que des circonstances 
exceptionnelles le justifient. 
Mise en liberte - initiative du ministre 
(2) Le ministre peut, de sa propre initiative, 
ordonner Ia mise en liberte de I' etranger 
designe qui etait age de seize ans ou plus a 
Ia date de I' arrivee vi see par Ia designation 
en cause, s'il estime que les motifs de 
detention n'existent plus. 

Conditions 
(3) Lorsqu'il ordonne Ia mise en liberte 
d'un etranger designe, le ministre peut 
assortir Ia mise en liberte des conditions 
qu'il estime necessaires, notamment Ia 
remise d'une garantie. 

Immigration and Rejitgee Protection Act, SC 2001, c 27, s.72 19 

Application for judicial review 
72. (1) Judicial review by the Federal Court 
with respect to any matter - a decision, 
determination or order made, a measure 
taken or a question raised - under this Act 
is commenced by making an application for 
leave to the Court. 
Application 
(2) The following provisions govern an 
application under subsection (1 ): 
(a) the application may not be made until 
any right of appeal that may be provided by 
this Act is exhausted; 
(b) subject to paragraph 169(f), notice of 
the application shall be served on the other 
party and the application shall be filed in 
the Registry of the Federal Court ("the 

Demande d' autorisation 
72. (1) Le controle judiciaire par Ia Cour 
federale de toute mesure - decision, 
ordonnance, question ou affaire -prise 
dans le cadre de Ia presente loi est 
subordonne au depot d'une demande 
d'autorisation. 
Application 
(2) Les dispositions suivantes s' appliquent 
a Ia demande d'autorisation: 
a) elle ne peut etre presentee tant que les 
voies d'appel ne sont pas epuisees; 

b) elle do it etre signifiee a I' autre partie 
puis deposee au greffe de Ia Cour federale 
- Ia Cour- dans les quinze ou soixante 
jours, selon que Ia mesure attaquee a ete 
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Court") within 15 days, in the case of a rendue au Canada ou non, suivant, sous 
matter ari2sing in Canada, or within 60 reserve de 1' alinea 169f), la date oil le 
days, in the case of a matter arising outside demandeur en est avise ou en a eu 
Canada, after the day on which the connaissance; 
applicant is notified of or otherwise 
becomes aware of the matter; c) le delai peut toutefois etre proroge, pour 
(c) a judge of the Court may, for special motifs valables, par un juge de Ia Cour; 
reasons, allow an extended time for filing 
and serving the application or notice; d) il est statue sur Ia demande a bref delai 
(d) a judge of the Court shall dispose of the et selon Ia procedure sommaire et, sauf 
application without delay and in a summary autorisation d'un juge de Ia Cour, sans 
way and, unless a judge of the Court directs comparution en personne; 
otherwise, without personal appearance; e) le jugement sur Ia demande et toute 
and decision interlocutoire ne sont pas 
(e) no appeal lies from the decision of the susceptibles d'appel. 
Court with respect to the application or 
with respect to an interlocutory judgment. 
Judicial review Demande de contrille judiciaire 
74. Judicial review is subject to the 74. Les regles suivantes s'appliquent a Ia 
following provisions: demande de contrille judiciaire : 
(a) the judge who grants leave shall fix the a) le juge qui accueille Ia demande 
day and place for the hearing of the d'autorisation fixe les date et lieu 
application; d'audition de Ia demande; 
(b) the hearing shall be no sooner than 30 b) I' audition ne peut etre tenue a mains de 
days and no later than 90 days after leave trente jours- sauf consentement des 
was granted, unless the parties agree to an parties- ni a plus de quatre-vingt-dix 
earlier day; jours de Ia date a laquelle Ia demande 
(c) the judge shall dispose ofthe d'autorisation est accueillie; 
application without delay and in a summary c) le juge statue a bref delai et selon Ia 
way; and procedure sommaire; 
(d) an appeal to the Federal Court of d) le jugement consecutif au contrille 
Appeal may be made only if, in rendering judiciaire n'est susceptible d'appel en Cour 
judgment, the judge certifies that a serious d'appel federale que si le juge certifie que 
question of general importance is involved I' affaire soul eve une question grave de 
and states the question. portee generale et enonce celle-ci. 
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Immigration and Refugee Protection Act, SC 2001, c 27, 
s. 162(2), 167 

12 

Sole and exclusive jurisdiction Competence exclusive 
162. (!)Each Division of the Board has, in 162. (I) Chacune des sections a 
respect of proceedings brought before it competence exclusive pour connaitre des 
under this Act, sole and exclusive questions de droit et de fait- y compris en 
jurisdiction to hear and determine all matiere de competence - dans le cadre des 
questions of law and fact, including affaires dont elle est saisie. 
questions of jurisdiction. Fonctionnement 
Procedure (2) Chacune des sections fonctionne, dans 
(2) Each Division shall deal with all Ia mesure ou les circonstances et les 
proceedings before it as informally and considerations d'equite et de justice 
quickly as the circumstances and the naturelle le permettent, sans formalisme et 
considerations of fairness and natural avec celerite. 
iustice permit 
Right to counsel Conseil 
167. (I) Both a person who is the subject of 167. (I) L'interesse peut en tout cas se faire 
Board proceedings and the Minister may, at representer devant Ia Commission, a ses 
their own expense, be represented by a frais, par un avocat ou un autre conseil. 
barrister or solicitor or other counsel. Representation 
Representation (2) Est commis d'office un representant a 
(2) If a person who is the subject of !'interesse qui n'a pas dix-huit ans ou n'est 
proceedings is under 18 years of age or pas, selon Ia section, en mesure de 
unable, in the opinion of the applicable comprendre Ia nature de Ia procedure. 
Division, to appreciate the nature of the 
proceedings, the Division shall designate a 
person to represent the person. 

Immigration Division Rules, SOR/2002-229, Rule 26. 12 

Disclosure of documents by a party 

26. If a party wants to use a document at a 
hearing, the party must provide a copy to 
the other party and the Division. The copies 
must be received 
(a) as soon as possible, in the case of a 
forty-eight hour or seven-day 
review or an admissibility hearing held at 
the same time; and 

Communication de documents 

Note marginale :Communication de 
documents par une partie 

26. Pour utiliser un document a 
I' audience, Ia partie en transmet une copie 
a I' autre partie et a Ia Section. Les copies 
doivent etre reyues : 

a) dans le cas du controle des quarante
huit heures ou du controle des sept 
iours, ou d'une enquete tenue au 
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(b) in all other cases, at least five days 
before the hearing. 

moment d'un tel contr6le, le plus t6t 
possible; 

b) dans les autres cas, au mains cinq 
jours avant !'audience. 

Immigration and RefUgee Protection Regulations, SOR/2002-227, 14 
ss 245-246, 248 

Marginal note: Flight risk 

245. For the purposes of paragraph 
244(a), the factors are the following: 

(a) being a fugitive from justice in a 
foreign jurisdiction in relation to an 
offence that, if committed in Canada, 
would constitute an offence under an 
Act of Parliament; 

(b) VQiuntary compliance with any 
previous departure order; 

(c) voluntary compliance with any 
previously required appearance at an 
immigration or criminal proceeding; 

(d) previous compliance with any 
conditions imposed in respect of entry, 
release or a stay of removal; 

(e) any previous avoidance of 
examination or escape from custody, or 
any previous attempt to do so; 

(j) involvement with a people 
smuggling or trafficking in persons 
operation that would likely lead the 
person to not appear for a measure 
referred to in paragraph 244(a) or to be 
vulnerable to being influenced or 
coerced by an organization involved in 
such an operation to not appear for such 
a measure; and 

Risque de fuite 

245. Pour !'application de l'alinea 
244a), les criteres sont les suivants : 

a) Ia qualite de fugitifil l'egard de Ia 
justice d'un pays etranger quanta une 
infraction qui, si elle etait commise au 
Canada, constituerait une infraction a 
une loi federale; 

b) le fait de s'etre conforme librement a 
une mesure d'interdiction de sejour; 

c) le fait de s'etre conforme lihrement a 
!'obligation de comparaitre lors d'une 
instance en immigration ou d'une 
instance criminelle; 

d) le fait de s'etre conforme aux 
conditions imposees a I' egard de son 
entree, de sa mise en liberte ou du 
sursis a son renvoi; 

e) le fait de s'etre derobe au contr6le ou 
de s'etre evade d'un lieu de detention, 
ou toute tentative a cet egard; 

fJ !'implication dans des operations de 
passage de clandestins ou de trafic de 
personnes qui menerait 
vraisemblablement !'interesse a se 
soustraire aux mesures visees a I' alinea 
244a) ou le rendrait susceptible d'etre 
incite ou force de s'y soustraire par une 
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(g) the existence of strong ties to a 
community in Canada. 

Danger to the public 

246. For the purposes of paragraph 
244( b), the factors are the following: 

(a) the fact that the person constitutes, 
in the opinion of the Minister, a danger 
to the public in Canada or a danger to 
the security of Canada under paragraph 
101(2)(b), subparagraph 113(d)(i) or 
(ii) or paragraph 115(2)(a) or (b) of the 
Act; 

(b) association with a criminal 
organization within the meaning of 
subsection 121 (2) of the Act; 

(c) engagement in people smuggling or 
trafficking in persons; 

(d) conviction in Canada under an Act 
of Parliament for 

o (i) a sexual offence, or 

o (ii) an offence involving violence or 
weapons; 

(e) conviction for an offence in Canada 
under any of the following provisions 
of the Controlled Drugs and 
Substances Act, namely, 

o (i) section 5 (trafficking), 

o (ii) section 6 (importing and 
exporting), and 

o (iii) section 7 (production); 

(f) conviction outside Canada, or the 
existence of pending charges outside 
Canada, for an offence that, if 
committed in Canada, would constitute 

organisation se livrant a de telles 
operations; 

g) l'appartenance reelle a une 
collectivite au Canada. 

Danger pour le public 

246. Pour I' application de I' alinea 
244b ), les criteres sont les suivants : 

a) le fait que !'interesse constitue, de 
!'avis du ministre aux termes de 
1'alinea 101(2)b), des sous-alineas 
113d)(i) ou (ii) ou des alineas 115(2)a) 
ou b) de Ia Loi, un danger pour le 
public au Canada ou pour Ia securite du 
Canada; 

b) I' association a une organisation 
criminelle au sens du paragraphe 
121(2) de Ia Loi; 

c) le fait de s'etre livre au passage de 
clandestins ou le trafic de personnes; 

d) Ia declaration de culpabilite au 
Canada, en vertu d'une loi federale, 
quanta l'une des infractions suivantes: 

o (i) infraction d' ordre sexuel, 

o (ii) infraction commise avec 
violence ou des armes; 

e) Ia declaration de culpabilite au 
Canada quant a une infraction visee a 
I 'une des dispositions suivantes de Ia 
Loi reglementant certaines drogues et 
autres substances: 

o (i) article 5 (trafic), 

o (ii) article 6 (importation et 
exportation), 

o (iii) article 7 (production); 

fJ Ia declaration de culpabilite ou Ia 
mise en accusation a l'etranger, quanta 
l'une des infractions suivantes qui, si 
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an offence under an Act of Parliament 
for 

o (i) a sexual offence, or 

o (ii) an offence involving violence or 
weapons; and 

(g) conviction outside Canada, or the 
existence of pending charges outside 
Canada, for an offence that, if 
committed in Canada, would constitute 
an offence under any of the following 
provisions of the Controlled Drugs and 
Substances Act, namely, 

o (i) section 5 (trafficking), 

o (ii) section 6 (importing and 
exporting), and 

o (iii) section 7 (production). 

Other factors 

248. If it is determined that there are 
grounds for detention, the following factors 
shall be considered before a decision is 
made on detention or release: 

(a) the reason for detention; 

(b) the length of time in detention; 

(c) whether there are any elements that 
can assist in determining the length of 
time that detention is likely to continue 
and, if so, that length of time; 

(d) any unexplained delays or 
unexplained lack of diligence caused by 
the Department or the person 
concerned; and 

(e) the existence of alternatives to 
detention. 

elle etait commise au Canada, 
constituerait une infraction a une loi 
federale: 

o (i) infraction d'ordre sexuel, 

o (ii) infraction commise avec 
violence ou des armes; 

g) Ia declaration de culpabilite ou Ia 
mise en accusation a l'etranger de l'une 
des infractions suivantes qui, si elle 
etait commise au Canada, constituerait 
une infraction a l'une des dispositions 
suivantes de Ia Loi reglementant 
certaines drogues et autres substances: 

o (i) article 5 (trafic), 

o (ii) article 6 (importation et 
exportation), 

o (iii) article 7 (production). 

Autres criteres 

248. S'il est constate qu'il existe des 
motifs de detention, les criteres ci-apres 
doivent etre pris en compte avant qu'une 
decision ne soit prise quant a Ia detention 
ou Ia mise en liberte : 

a) le motif de Ia detention; 

b) Ia duree de Ia detention; 

c) )'existence d'elements permettant 
I' evaluation de Ia duree probable de Ia 
detention et, dans I' affirmative, cette 
periode de temps; 

d) les retards inexpliques ou le manque 
inexplique de diligence de Ia part du 
ministere ou de )'interesse; 

e) I' existence de solutions de rechange 
a Ia detention. 
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Federal Courts Act, RSC 1985 c F-7, ss 18 and 18.1. 19 

18.(1) Subject to section 28, the Federal 
Court has exclusive original jurisdiction 
(a) to issue an injunction, writ of certiorari, 
writ of prohibition, writ of mandamus or 
writ of quo warranto, or grant declaratory 
relief, against any federal board, 
commission or other tribunal; and 
(b) to hear and determine any application or 
other proceeding for relief in the nature of 
relief contemplated by paragraph (a), 
including any proceeding brought against 
the Attorney General of Canada, to obtain 
relief against a federal board, commission or 
other tribunal. 
(2) The Federal Court has exclusive 
original jurisdiction to hear and determine 
every application for a writ of habeas corpus 
ad subjiciendum, writ of certiorari, writ of 
prohibition or writ of mandamus in relation 
to any member of the Canadian Forces 
serving outside Canada. 
(3) The remedies provided for in 
subsections ( 1) and (2) may be obtained 
only on an application for judicial review 
made under section 18.1. 
R.S., 1985, c. F-7, s. 18; 1990, c. 8, s. 4; 
2002, c. 8, s. 26. 

18.1(1) An application for judicial review 
may be made by the Attorney General of 
Canada or by anyone directly affected by the 
matter in respect of which relief is sought. 
(2) An application for judicial review in 

respect of a decision or an order of a federal 
board, commission or other tribunal shall be 
made within 30 days after the time the 
decision or order was first communicated by 
the federal board, commission or other 
tribunal to the office of the Deputy Attorney 
General of Canada or to the party directly 
affected by it, or within any further time that 
a judge of the Federal Court may fix or 

18.(1) Sous reserve de )'article 28, Ia Cour 
federale a competence exclusive, en 
premiere instance, pour : 
a) decemer une injonction, un bref de 
certiorari, de mandamus, de prohibition ou 
de quo warranto, ou pour rendre un juge
ment declaratoire contre tout office federal; 
b) connaitre de toute demande de reparation 
de Ia nature vi see par I' aline a a), et 
notamment de toute procedure engagee 
contre le procureur general du Canada afin 
d'obtenir reparation de Ia part d'un office 
federal. 
(2) Elle a competence exclusive, en pre
miere instance, dans le cas des demandes 
suivantes visant un membre des Forces 
canadiennes en poste a l'etranger: bref 
d'habeas corpus ad subjiciendum, de 
certiorari, de prohibition ou de mandamus. 
(3) Les recours prevus aux paragraphes (1) 
ou (2) sont exerces par presentation d'une 
demande de controle judiciaire. 
L.R. (1985), ch. F-7, art. 18; 1990, ch. 8, art. 
4;2002,ch.8,art.26. 

18.1 (1) Une demande de controle judiciaire 
peut etre presentee par le procureur general 
duCanada 
ou par quiconque est directement touche par 
)'objet de Ia demande. 
(2) Les demandes de controle judiciaire 
sont a presenter dans les trente jours qui 
suivent Ia premiere communication, par 
I' office federal, de sa decision ou de son 
ordonnance au bureau du sous-procureur 
general du Canada ou a Ia partie concernee, 
ou dans le delai supplementaire qu'un juge 
de Ia Cour federale peut, avant ou apres 
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allow before or after the end of those 30 
days. 
(3) On an application for judicial review, 
the Federal Court may 
(a) order a federal board, commission or 
other tribunal to do any act or thing it has 
un- lawfully failed or refused to do or has 
unreasonably delayed in doing; or 
(b) declare invalid or unlawful, or quash, 
set aside or set aside and refer back for 
determination in accordance with such 
directions as it considers to be appropriate, 
prohibit or re- strain, a decision, order, act 
or proceeding of a federal board, 
commission or other tribunal. 
( 4) The Federal Court may grant relief 
under subsection (3) if it is satisfied that the 
federal board, commission or other tribunal 
(a) acted without jurisdiction, acted beyond 
its jurisdiction or refused to exercise its 
jurisdiction; 
(b) failed to observe a principle of natural 
justice, procedural fairness or other 
procedure that 
it was required by law to observe; 
(5) If the sole ground for relief established 
on an application for judicial review is a 
defect in form or a technical irregularity, the 
Federal Court may 
(a) refuse the relief if it finds that no 
substantial wrong or miscarriage of justice 
has occurred; and 
(b) in the case of a defect in form or a 
technical irregularity in a decision or an 
order, make an order validating the decision 
or order, to have effect from any time and on 
any terms that it considers appropriate. 
1990,c. 8,s.5;2002,c. 8,s.27. 

!'expiration de ces trente jours, fixer ou 
accorder. 
(3) Sur presentation d'une demande de 
controle judiciaire, Ia Cour federale peut : 
a) ordonner a !'office federal en cause d'ac
complir tout acte qu'il a illegalement omis 
ou refuse d'accomplir ou dont il a retarde 
I' execution de maniere deraisonnable; 
b) declarer nul ou illegal, ou annuler, ou 
infirmer et renvoyer pour jugement 
conforme- ment aux instructions qu'elle 
estime appropriees, ou prohiber ou encore 
restreindre toute decision, ordonnance, 
procedure ou tout autre acte de I' office 
federal. 
(4) Les mesures prevues au paragraphe (3) 
sont prises si Ia Cour federale est 
convaincue que I' office federal, selon le 
cas: 
a) a agi sans competence, outrepasse celle
ci ou refuse de I' exercer; 
b) n' a pas observe un principe de justice 
naturelle ou d'equite procedurale ou toute 
autre procedure qu'il etait legalement tenu 
de respecter; 
(5) LaCour federale peut rejeter toute de
mande de controle judiciaire fondee unique
ment sur un vice de forme si elle estime 
qu'en !'occurrence le vice n'entraine aucun 
domrnage important ni deni de justice et, le 
cas echeant, valider Ia decision ou 
I' ordonnance entachee du vice et donner 
effet a celle-ci selon les modalites de temps 
et autres qu'elle estime indiquc!es. 
1990,ch.8,art.5;2002,ch.8,art.27. 




