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I. Factual Inaccuracies 

1. In its Response to Application for Leave to Appeal [hereinafter the “Response”], the 

Respondent at paragraph 6 sets out its Statement of Facts. The Respondent maintains that the 

Applicant’s testimony did not include evidence that Ms. Gladue “positively communicated 

consent to manual penetration.” However, this ignores the fact that the Applicant testified: 

“Communication was good. There was moaning and groaning going on, all good signs, working 

it really good, thrusting. It was good. All signs were go,” and that Ms. Gladue never expressed 

any disagreement to any of the activity.1 

2. Further in its Statement of Facts, the Respondent points out that the defence expert, Dr. 

Janet Ophoven, was a qualified forensic pathologist, but not an obstetrician or gynecologist. The 

same can be said for the Crown’s expert, Dr. Graeme Dowling, who was also a forensic 

pathologist, but not an obstetrician or gynecologist. In fact, he testified that he had not studied the 

properties of vaginal walls since medical school, some 30 years earlier.2  

3. The Respondent also indicates in its Statement of Facts that the search for a weapon by 

the police did not begin until the day after Ms. Gladue’s death. This ignores the fact that areas of 

the hotel were searched on the day of the death, and all garbage inside and outside the hotel was 

seized at the same time to allow for a subsequent search that took place in the days following.3 

II. The Impact of Crown Concessions 

4. At paragraph 9 of its Response, the Respondent suggests that "…the Applicant raises no 

issue of national importance as there is no need for this Court to revisit or change the well 

established and sound legal principle that appellate courts are not bound by wrong concessions of 

law." This alarming statement suggests that concessions by the defence and the Crown at trial 

can be treated on appeal in an equivalent manner, and conflicts with this Court's decision in R v 

Wexler.4 In the process, the Respondent has ignored altogether the jurisprudence set out by the 

Applicant at paragraph 21 of the Application for Leave to Appeal [hereinafter the “Application”], 

including the recent statement of the Ontario Court of Appeal that "[i]t offends double jeopardy 
                                                           
1 Trial Transcript Vol 4, 1124/4-12. 
2 Trial Transcript Vol 3, 825/26-35; 834/38 – 835/34. 
3 Trial Transcript Vol 1, 321/5 – 336/41 
4 R v Wexler, [1939] SCR 350. 
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principles... to subject an accused, who has been acquitted, to a second trial based on arguments 

raised by the Crown for the first time on appeal."5 

5. The jurisprudence cited by the Respondent to support the suggestion that appellate courts 

have free rein to correct erroneous positions taken by the Crown at trial is enlightening. In every 

instance, the Crown's concession at trial was raised while discussing an appeal from conviction. 

Thus, in R v Pickton,6 this Court accepted that a trial Crown's concession was erroneous, and that 

the trial judge should have ruled otherwise, but did so in the context of a defence appeal, 

ultimately concluding that the error was an insufficient reason to grant a new trial. R v Barabash 

is even more instructive. There, this Court pointed out that "a trial judge" - as opposed to an 

appellate court – "is not bound by concessions of law if those concessions are erroneous", but 

that in the case before it "while the Crown’s position was wrong in law, the fact that exploitation 

was advanced for consideration at trial....  overcomes any prejudice to the appellants [the two 

accused] resulting from the erroneous legal position taken by the Crown.”7 None of these 

decisions support the sweeping position asserted by the Respondent in this case.8 

6. Finally, at paragraph 17 the Respondent characterizes the Crown's reaction to the after the 

fact conduct instruction as nothing more than a "failure to object" that was “not motivated by any 

strategic reason." As noted at paragraph 22 of the Application, the Applicant reiterates that there 

were lengthy discussions regarding the charge on after the fact conduct, and that the Crown 

effectively suggested the very wording that the trial judge ultimately adopted. 

III. The Evidence of Consent on the First Night 

7. The Respondent suggests at paragraph 15 of its Application that "the law requires 

evidence of positive communication of consent on the previous occasion that mistakenly led the 
                                                           
5 R v Varga (1994), 90 CCC (3d) 484 at 494 (Ont CA). 
6 R v Pickton, 2010 SCC 32 at para 27. 
7 R v Barabash, 2015 SCC 29 at para 54 [Emphasis added]. See also R v Sappier, 2006 SCC 54. 
8 At paragraph 19, the Respondent cites R v Daley, 2007 SCC 53, R v Khela, 2009 SCC 4 and R v 

Jacquard, [1997] 1 SCR 314 as support for the proposition that "counsel's failure to object, while 

a factor in appellate review, is not decisive." Leaving aside the distinction between "failing to 

object" and expressly agreeing with the charge, as occurred with most of the situations at stake in 

this case, it is worth noting that all of these decisions involved a failure to object by the defence. 
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accused to believe the victim positively communicated consent on the night in question.” The 

Respondent goes on to write that “[w]ith respect to the first night, the only evidence of consent 

was to intercourse, not manual penetration, as the contract was for ‘intercourse, sex.’” This 

description of events is erroneous in law and fact. First, the law does not require evidence of 

"positive communication of consent" to lead the accused to mistakenly believe that consent was 

communicated on a subsequent occasion. It requires evidence of prior consent, an important 

distinction.9 Whether consent is expressly communicated or not, it stands to reason as a matter of 

logic that if consent was present on a particular occasion, it can help to ground a defence of 

mistaken belief relating to a subsequent incident in appropriate circumstances.  

8. Moreover, the suggestion that there was no "evidence of consent" because the “contract” 

was for intercourse alone ignores the factual evidence before the court, including the Applicant's 

extensive testimony about an encounter that was ultimately consensual and satisfactory enough 

for both parties to warrant meeting again the following evening. The Respondent's interpretation 

of consent being restricted to "intercourse, sex" was never put to the Applicant at trial, nor was it 

suggested to the jury during the Crown's address. Certainly, there was plenty of evidence 

available for jurors to reach the conclusion that all of the events described by the Applicant on 

the first night had been consensual. 

IV. The Mian Procedure 

9. At paragraph 21 of its Response, the Respondent misunderstands the Applicant's position 

on how Mian should be approached. To clarify, the Applicant never suggested that new issues 

could only be raised where parties were provided with notice in advance of the oral hearing. The 

Applicant's actual suggestion was for this Court to provide a "much stronger directive... to 

provide notice to the parties about potential new issues before an appeal hearing,"10 primarily to 

avoid the sort of mischief that arose in this case, where the new issues were known to the Court 

before the hearing. The Applicant recognizes that new issues will sometimes arise during an oral 

                                                           
9 R v Harris (1997) 118 CCC (3d) 498 at para 33 (Ont CA), per Moldaver JA; R v Ross, 2014 

SKQB 50 at para 39. 
10 Application for Leave to Appeal at para 27. 

https://www.canlii.org/en/on/onca/doc/1997/1997canlii6317/1997canlii6317.html
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hearing and need to be addressed, but stresses that these situations must be treated with extreme 

care so as to ensure that due process is afforded to all parties.11 

10. At paragraph 30, the Respondent suggests that the Applicant conceded on appeal that the 

trial judge had made a reviewable error in law with respect to after the fact conduct. The 

Applicant maintains that no such concession was made. The Respondent has failed to distinguish 

between an admission that the trial judge “misspoke” and did not follow an example of a model 

jury charge from Watt's Manual of Criminal Jury Instructions, and a reviewable error in law.  

V. New Grounds of Appeal Raised by the Intervener 

11. The Applicant maintains that the Intervener's submissions went beyond the proper role of 

an intervener, but wishes to address two statements made by the Respondent at paragraphs 34 

and 35 of its Response. First, it is incorrect to suggest that "the Applicant has not challenged [the 

alleged error on the after the fact conduct instruction] to any significant degree." On the contrary, 

the Applicant found two significant errors with the Court of Appeal's approach, which are noted 

at paragraphs 43(a) and 44(a) of its Application, and also articulated the important point, as noted 

above, that the Crown suggested the very wording used in the charge, a point that was not 

considered by the Court of Appeal. In short, the Applicant submits that the trial judge's charge 

was appropriate, consistent with the Crown’s wishes, and there was no need to interfere.  

12. Second, the Respondent states that the law regarding interveners is "well settled", but this 

case effectively belies this contention. The Applicant shares the Respondent's view that the real 

question being asked "is whether the particular issues raised by the joint interveners in this case 

are new issues" but disagrees that this is "a fact specific matter that is not of national 

importance."12 On the contrary, this Court has never pronounced upon what it means for an 

intervener to widen or add to points properly in issue, and this case provides a perfect factual 

context for this important issue to be resolved. 

 

 
                                                           
11 Application for Leave to Appeal at para 26.  
12 Response to Application for Leave to Appeal at para 35. 



VI. The Objective Likelihood of Harm Test 

13. At paragraph 52 of its Response, the Respondent points out that the Court of Appeal 

expressly declined to rule on the legal correctness of the Ontario Court of Appeal's decision in R 

v Zhao, because it had not been argued before it. Though the Court of Appeal clearly made 

certain references to Zhao that were obiter in nature, the submissions raised at paragraphs 52-54 

of the Application remain accurate. 

14. The statements of the Court of Appeal referred to in those paragraphs suggest a clear 

dissatisfaction with the Jobidon/Zhao framework and were not undertaken during the portion of 

the judgment that was expressly indicated as constituting obiter dicta.13 Instead, this reasoning 

was a critical aspect of why the Court of Appeal felt it was so essential to include an objective 

foresight instruction as part of the manslaughter charge, notwithstanding that the failure to do so 

ultimately benefitted the Crown, being one less element for it to prove in order to obtain a 

conviction. It is the Applicant's submission that a direction on this point was not essential in the 

circumstances, and the Court of Appeal's insistence on requiring it stemmed from its desire to 

reverse or circumvent the Jobidon/Zhao jurisprudence. The Court of Appeal's treatment of this 

issue diverges dramatically from that suggested by the Ontario Court of Appeal, and should be 

addressed by this Court. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED AT Edmonton, Alberta thisl!!_ day ofNovember, 2017. 

DINOBOTTOS 
Counsel for the Applicant 

PETER SANKOFF 
Counsel for the Applicant 

13 The obiter portion of the judgment referred to by the Respondent arises at paras 304-309 of the 

Court of Appeal judgment. The problematic excerpts cited by the Applicant in Ground 3 of its 

Application arise at paras 195-197 of the Court of Appeal Judgment. 

5 

5



6 
 

TABLE OF AUTHORITIES 

Case Paragraph 

R v Harris (1997) 118 CCC (3d) 498 (Ont CA) ...........................................................................7 

R v Ross, 2014 SKQB 50 .............................................................................................................. 7 
 
 
 
 

 

 

 

https://www.canlii.org/en/on/onca/doc/1997/1997canlii6317/1997canlii6317.html



