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MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND FACTS 

Overview 

 

1. Cindy Gladue was found dead in the bathtub of the Applicant’s hotel room after having 

bled to death from an eleven centimetre perforating wound to her vaginal wall. The Applicant 

claimed he had consensual sex with Ms. Gladue and accidentally caused the injury and death after 

having manually penetrated her vagina. He was acquitted by a jury of first degree murder and the 

lesser and included offence of manslaughter. 

2. The Alberta Court of Appeal unanimously allowed the Crown appeal and ordered a new 

trial on first degree murder. They found numerous, serious and significant errors in the jury charge 

relating to after the fact conduct, motive, unlawful act manslaughter, prior sexual conduct 

evidence, and honest but mistaken belief in consent, as well as a failure to conduct a voir dire 

under s. 276 of the Criminal Code before admitting evidence of prior sexual activity. The Court 

of Appeal found that these errors had a material bearing on the acquittals.  

3. The Applicant has failed to demonstrate that the Court of Appeal committed any legal 

errors in allowing the appeal and ordering a new trial.  

4. Aside from having failed to raise any errors of law, the Applicant has raised no issues of 

national or public importance. The law regarding all of the grounds upon which the Crown appeal 

was allowed is clear and well settled. There is no division of authority within Canadian appellate 

courts requiring resolution on a national basis regarding any of the issues raised by the Applicant. 

The Alberta Court of Appeal made no statements of law or principle that bring Alberta into conflict 

with the law in other jurisdictions.  

5. The Respondent requests that the application for leave to appeal to this Court be dismissed. 

Statement of Facts 

 

6. The Respondent agrees with the facts set out by the Applicant with the following 

exceptions: 
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 The Applicant did not testify “that on June 20, 2011, Ms. Gladue agreed to a range of 

sexual activity for $60.00”.1 Instead, the Applicant testified they agreed to $60.00 for 

“everything”, and when asked what he meant by “everything”, the Applicant stated 

“intercourse, sex.”2 

 The Applicant’s assertion that he testified the only difference between the two nights was 

that he inserted his hand farther on the second night is not correct.3 His evidence was that 

he not only thrusted farther but also harder and for a longer duration.4 

 The Applicant claims he “was never challenged or in any way cross-examined on his 

testimony that he engaged in consensual sexual activity with the deceased on the two 

consecutive nights.”5 However, his testimony illustrates he was never asked about, nor 

did he ever testify that Ms. Gladue positively communicated consent to manual 

penetration.  

 The morning after, the Applicant not only lied about what happened to John Sullivan, the 

911 operator, the police who attended, and the undercover officer, but he also lied to his 

friend Kevin Atkins and told him he only “fingered” Ms. Gladue and she started to bleed 

or was bleeding.6  

 The investigation into Ms. Gladue’s death began as a fatality inquiry. It did not become a 

homicide investigation until Dr. Dowling had conducted an autopsy on June 23, 2011 and 

concluded that Ms. Gladue had died from an injury to her vaginal wall.7 The police did 

not search for a knife or sharp instrument until after the autopsy on June 23, 2017, one 

day after Ms. Gladue was found dead in the Applicant’s bathtub. No such instrument was 

ever found.  

 Dr. Dowling testified that if the vaginal injury was a blunt force injury, then 

“considerable” or “excessive force” would have been required. When asked what he 

                                                 
1 Applicant’s Memorandum of Argument, para. 4 (emphasis added) [Tab 3 Applicant’s 

materials]. 
2 Trial Transcript, Vol. 4, 1103/20-33 [Tab 3]. 
3 Applicant’s Memorandum of Argument, para. 6 [Tab 3 Applicant’s materials]. 
4 Trial Transcript, Vol. 4, 1124/25-28 [Tab 3]. The Applicant testified that on the first night the 

manual penetration took five to ten minutes, and on the second night it took ten minutes. 

5 Applicant’s Memorandum of Argument, para. 8) [Tab 3 Applicant’s materials]. 
6 Trial transcript, Vol. 1, 162/1-9; 164/28-34; Vol. 4, 1201/10-14; 1289/20-27 [Tab 3]. 
7 Court of Appeal Judgment, paras. 30, 34 [Tab 2]. 
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meant by “considerable force”, he testified: “That’s difficult. If I could put it this way, I 

don’t know how else to put it, if this was happening and someone was an independent 

witness to what was happening, that independent witness, I believe, would know 

observing that this is not good, that this – that enough force was used that that 

independent person would say, you know, you’re going to hurt that person.”8 

 The defence expert, Janet Ophoven, was qualified as a forensic pathologist. Although she 

admitted she was not an obstetrician/gynecologist and had no direct experience with 

fisting injuries or deaths caused by these injuries, she nevertheless gave evidence about 

what factors can affect vaginal wall strength. 9   

PART II – QUESTIONS IN ISSUE 

 

7. The Applicant makes the bald assertion that “The decision of the Court of Appeal of 

Alberta raises so many legal issues and alleges so many errors on the part of the trial judge that it 

is simply impossible to address every controversial statement made by the Court of Appeal within 

the allocated page length of this application…”10 The Respondent submits that without detailing 

exactly what these “controversial” statements are, the Applicant’s statement is meaningless and 

should be disregarded by this Court. 

8. The Respondent further submits that none of the Applicant’s grounds raise issues of law 

of national importance. With respect to the specific grounds raised, the Respondent’s position is: 

Ground 1 - What are the appropriate limitations that must be placed upon an appellate 

court in the context of an adversarial proceeding? Specifically: 

 

(a) Did the Court of Appeal err in allowing the Crown to use its right of appeal to 

secure a retrial based on theories and legal arguments that were contrary to positions 

it took at trial? 

 

The Court of Appeal was not bound by erroneous concessions of law made by the 

Crown at trial. 
 

(b) Did the Court of Appeal err in raising new grounds of appeal and expanding upon 

positions taken by the Crown, without giving appropriate notice to the defence? 

 

                                                 
8
 Trial transcript, Vol. 3, 788/11-17; 816/3-17 [Tab 3]. 

9 Trial transcript, Vol. 4, 1388/28-1389/30; 1401/18-19; 1409/19-25; 1412/23-40 [Tab 3]. 
10 Applicant’s Memorandum of Argument, para. 17 [Tab 3 Applicant’s materials] 
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The Applicant was given more than sufficient notice on the ground raised by the 

Court of Appeal dealing with errors in the instruction on after the fact conduct. With 

respect to the Court of Appeal’s order for a new trial on first degree murder on the 

ground relating to s. 276, this was a question of remedy which was not a new issue 

requiring notice to the parties.   

 

(c) Did the Court of Appeal err in refusing to provide a complete transcript of the 

appellate hearing? 

 

The Applicant has been provided with all relevant excerpts from the transcript of the 

Court of Appeal hearing. He has failed to demonstrate why it is necessary to have a 

complete transcript. 

 

(d) Did the Court of Appeal err in letting the Intervener raise new grounds of appeal? 

 

All of the issues raised by the Joint Interveners were either related to the issues 

argued by the Crown, within the scope of the order granting leave to intervene, or had 

no impact on the ultimate decision of the Court of Appeal. 

 

(e) Did the Court of Appeal overstep its role in reviewing the jury charge? 

 

The Court of Appeal did not overstep its role in reviewing the jury charge. 
 

(f) Did the Court of Appeal fail to properly consider whether any errors in the charge might 

reasonably be thought to have had a material bearing on the acquittal? 

 

The Court of Appeal did not fail to properly consider that the Graveline test had been 

met. 

 

Ground 2 - When can a trial judge provide a charge on absence of motive, and what are 

the required instructions that must be contained in such a charge? 

 

The Court of Appeal did not err in concluding that the trial judge erred in his instruction 

on motive. 

 

Ground 3 - Does the presence of an objective likelihood of harm negate an otherwise 

valid consent to sexual contact? 

 

The comments made by the Court of Appeal on this issue are strictly obiter and had no 

impact on the ultimate decision.  
 

Ground 4 - Are the Court of Appeal's changes to the pattern jury charges desirable? 

 

The pattern jury instructions offered are helpful suggestions which had no impact on the 

Court of Appeal’s decision to allow the appeal.  
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PART III – ARGUMENT 

Ground 1 - What are the appropriate limitations that must be placed upon an appellate 

court in the context of an adversarial proceeding? 

 

(a) Did the Court of Appeal err in allowing the Crown to use its right of appeal to 

secure a retrial based on theories and legal arguments contrary to positions 

taken at trial? 

9. The Applicant argues that three of the four grounds of appeal raised by the Crown expressly 

contradicted positions taken by the Crown at trial, which ought not to be permitted. In response, 

the Respondent submits that the positions taken by the trial Crowns were erroneous concessions 

of law which could not bind the Court of Appeal.11 Further, the Applicant raises no issue of 

national importance as there is no need for this Court to revisit or change the well established and 

sound legal principle that appellate courts are not bound by wrong concessions of law. Trial judges 

and appellate courts cannot permit the law to be shaped and restricted by the Crown or defence’s 

positions on questions of law, especially if those positions are legally incorrect. For example, if a 

Crown at trial erroneously agrees that mistake of law is a defence to a charge of sexual assault and 

the trial judge relies on that concession of law, surely an appellate court would not be precluded 

from correcting that error. If the Applicant’s proposed approach were followed, appellate courts 

would have the power to change a trial judge’s legal errors only, not legal errors made by the 

Crown or defence.  

10. The Respondent submits it was a clear error in law not to include the objective mens rea 

for manslaughter in an instruction to the jury on manslaughter and to fail to provide all available 

routes to unlawful act manslaughter, with all of the possible mens rea. The jury were not instructed 

they could find the Applicant guilty of manslaughter if he ought to have known there was a risk of 

bodily harm. They were told only to consider whether he actually intended to cause bodily harm.  

The erroneous Crown concession, which came only after extensive argument by the Crown to the 

contrary, could not bind the Court of Appeal. 

11. The Applicant also argues that the Crown’s failure at trial to object to evidence of prior 

sexual conduct being admitted without a s. 276.1 voir dire prohibits the Crown on appeal from 

                                                 
11 R v Pickton, 2010 SCC 32, para. 27; R v Barabash, 2015 SCC 29, para. 54; R v 

Sappier, 2006 SCC 54, paras. 62-64; M v H, [1999] 2 SCR. 3, para. 45, 

reconsideration / rehearing refused 2000 CarswellOnt 1913, 2000 CarswellOnt 1914 

(SCC). 
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raising this as an error. This argument ignores the law on prior sexual conduct evidence mandating 

that evidence of this nature can only be admitted if the procedures set out in s. 276.1 and s. 276.2 

are followed, which includes a written application in advance of the trial, followed by an in camera 

hearing.  The burden is on the party seeking to adduce the evidence to establish admissibility on a 

balance of probabilities, and the judge must provide written reasons for the decision to either admit 

or not admit the evidence.12 All of these provisions place mandatory obligations on the Crown, the 

defence and the trial judge.13  

12. Without prior judicial consideration of the issue and a determination under s. 276.1, no 

evidence of the complainant's past sexual activity ought to have been adduced. The fact it was 

adduced by the Applicant without objection from the Crown or comment by the trial judge did not 

render it admissible.14  It is up to a trial judge, as part of his gatekeeping function to ensure that 

irrelevant evidence not be admitted. As noted by the Court of Appeal, “The vital interests served 

by s. 276 in protecting the equality and privacy rights of complainants are not within the gift of 

counsel or the Court. They are not to be sacrificed or waived by any of the participants in the 

trial…” 15 

13. The Crown’s description in their opening remarks to the jury of Ms. Gladue as a 

“prostitute” who had “struck up a working relationship” with the Applicant also should have been 

the subject of an admissibility voir dire pursuant to R v Seaboyer.16 The protection given to victims 

from evidence being adduced that is irrelevant, engages prohibited reasoning,17 and is more 

prejudicial than probative, is not a protection that can be waived by the inadvertent actions of  the 

Crown.  

14. The Applicant also argues that “the Crown’s concurrence that evidence of the 

complainant’s consent on the previous night could be used to support a finding of an honest but 

mistaken belief in consent”, precludes the Crown from arguing to the contrary on appeal. First of 

                                                 
12 R v Darrach, 2000 SCC 46, 2000 CarswellOnt 3321, para. 46; S. 276.2(3) and (4) of the Code. 
13 R v Wright, 2012 ABCA 306, 2012 CarswellAlta 1725, para. 10 citing Darrach,, ibid; R v 

Sheppard, 2002 SCC 26; Court of Appeal Judgment, para. 111 [Tab 2]. 
14 R v B (AJ), 2007 MBCA 95, 2007 CarswellMan 300, para. 51. 
15 Court of Appeal Judgment, para. 111 [Tab 2]. 
16 R v Seaboyer, [1991] 2 SCR 577. 
17 The prohibited reasoning is the reasoning that engages the twin myths: the inference that by 

reason of the prior or other sexual activity 1) the complainant is more likely to have consented to 

the sexual activity in question and 2) she is less worthy of belief. 
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all, this statement significantly misstates the Crown’s position at trial. The Crown never agreed 

there was evidence of consent on the previous night that could be used to support an honest belief 

in consent; instead, the Crown agreed there was evidence of prior sexual activity from the first 

night that could support an honest belief in consent.18 

15. Secondly, the Crown’s concession was wrong because the Court of Appeal correctly noted 

that the law requires evidence of positive communication of consent on the previous occasion that 

mistakenly led the accused to believe the victim positively communicated consent on the night in 

question.19 In this case, there was no evidence of positive communication of consent to manual 

penetration on either night. With respect to the first night, the only evidence of consent was to 

intercourse, not manual penetration, as the contract was for “intercourse, sex”. Manual penetration 

is a qualitatively different act from vaginal intercourse. On the second night, similar to the first 

night, there was no evidence of consent to manual penetration, let alone manual penetration with 

such a degree of force that the complainant’s vaginal wall was perforated. The Applicant testified 

only that “she knew what she was coming for”, and that when he was manually penetrating her, 

she moaned and groaned. This is ambiguous conduct, which if believed by the Applicant to have 

amounted to consent, would have amounted to a mistake of law and not a mistake of fact. A 

mistake of law is not a defence and can never support an honest but mistaken belief in consent. In 

addition, there was no evidence the Applicant took any reasonable steps to ascertain whether Ms. 

Gladue was consenting to the application of force sufficient to cause an eleven centimetre 

perforating wound through her vaginal wall.  

16. Further, the Applicant in this case could not claim he honestly believed she was consenting 

to the sexual activity in question on the basis that she consented to sexual activity the night before. 

The manual penetration on the second night was harder, deeper and of longer duration, and caused 

death to Ms. Gladue, so it was a qualitatively different act from the manual penetration on the first 

night.  Moreover, the Applicant’s evidence that he believed “she knows what she is coming for” 

on the second night engages forbidden reasoning that because the complainant consented before, 

she likely consented to the incident in question. Had there been a voir dire, these issues would 

have been properly argued by the parties and thoroughly examined by the Court.  

                                                 
18 Trial Transcript, Vol. 5, 1557/9-22 [Tab 3].  
19 Court of Appeal Judgment, para. 140 [Tab 2]. 



8 

17. Lastly, the Crown’s failure to object to the after the fact conduct instruction was not fatal 

in this case. The jurors were instructed they could not infer the Applicant was guilty of any offence 

as a result of after the fact conduct, but could use this evidence to assess his claim that the 

deceased’s injury was an accident.  They were subsequently told this evidence might only be used 

to draw an inference relating to Ms. Gladue’s injuries being accidental. The jury was not told that 

the Applicant’s after the fact actions including his admitted lies could be used to support the 

inference he knew he had at least committed a culpable act and could also be used to assess his 

credibility. This was clearly an error, and the Crown’s failure to object was not fatal as it was not 

motivated by any strategic reason and the erroneous instruction could only have prejudiced the 

Crown. The trial judge’s error in instructing the jury on this issue was so significant that the Court 

of Appeal allowed the Crown’s appeal and ordered a new trial on first degree murder on this 

ground alone. 

18. One final point on this ground is that the Applicant contends that the Crown on appeal 

argued new theories of liability. However, taking wrong positions on questions of law is not the 

same as arguing new theories of liability. For example, the Crown on appeal arguing an entirely 

new theory of liability based on criminal negligence manslaughter instead of unlawful act 

manslaughter would undoubtedly have been an unfair change in the Crown’s position. That is not 

what occurred in this case. 

19. The Respondent submits that the Applicant is asking this Court to leave undisturbed the 

decisions made by the Crown at trial based on wrong principles of law. By arguing this ground of 

appeal, he is merely attacking collateral matters and is asking this Court to prefer form over 

substance and to entertain matters that are more procedural than substantive. The real issue is 

whether the Court of Appeal committed any legal errors in allowing the Crown’s appeal and 

ordering a new trial on first degree murder. The Court of Appeal properly concluded that the trial 

judge failed to apply the correct law. Correcting legal errors made by the trial judge, regardless of 

the positions taken by the trial Crown, is precisely the duty of an appellate court. While counsel 

have a duty to assist the Court by objecting to material errors, inadequacies or omissions in the 

charge and by informing the judge how the matters may be corrected, it is the trial judge who bears 

primary responsibility for properly instructing the jury. Counsel’s failure to object, while a factor 
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in appellate review, is not decisive.20 The Applicant has failed to demonstrate that the Court of 

Appeal committed reviewable legal errors that are of national importance.  

b.  Did the Court of Appeal err in raising new grounds of appeal and expanding 

upon positions taken by the Crown, without giving appropriate notice to the 

defence?  

20. The issue of appellate courts raising new issues has been well settled by R v Mian. 21 There 

is no conflict in the law on this topic. Mian clearly sets out what a new issue is or is not, when it 

is appropriate for an appellate court to raise a new issue, and what procedure an appellate court 

should follow when raising a new issue, which includes giving sufficient notice of the issue without 

appearing biased, providing an opportunity for the parties to file additional written submissions 

and adjourning the hearing should the parties request an adjournment. The Applicant is asking this 

Court to clarify its decision in Mian and impose a more uniform procedure appellate courts should 

follow when raising a new issue. The Respondent submits it would be unwise for this Court to 

impose a one size fits all framework when considering issues of procedural fairness. There has to 

be some flexibility in the procedure an appellate court chooses to follow depending on the issues 

involved.  

21. Furthermore, the Applicant’s proposal for a Mian procedure that would require an 

appellate court to provide the parties with notice in advance of the oral hearing is too onerous and 

strict and not necessary. It is also not workable as it would preclude appellate courts from ever 

raising new issues at the oral hearing.  So is the Applicant’s suggestion that when the matter is 

significant, the only appropriate approach is to adjourn the hearing. The Applicant’s approach 

would mean that an appellate court must always adjourn the hearing once a new issue is raised, 

even though neither party requested an adjournment, both parties had an opportunity to file 

additional written arguments, and both parties provided adequate and even extensive oral 

submissions. There is no reason for this Court to revisit Mian to consider more strict and inflexible 

procedures for appellate courts to follow when dealing with new issues.   This ground does not 

raise any legal errors of national importance. 

22. That said, the Respondent will address the issues alleged by the Applicant to be new issues.  

                                                 
20 R v Daley, 2007 SCC 53, para 58; R v Khela, 2009 SCC 4, para. 49; R v Jacquard, [1997] 1 

SCR 314, para. 37. 
21 R v Mian, 2014 SCC 54. 
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23. Errors in the Instruction on After the Fact Conduct: During the oral hearing, the Court of 

Appeal raised the question of potential error in the jury instructions on after the fact conduct.22 The 

Court of Appeal provided clear notice to both parties that this was an important issue,23 and gave 

both Crown and defence an opportunity to submit further written submissions on this issue. Neither 

party submitted additional written arguments.24  

24. In response to the Court of Appeal’s question during the hearing about whether the after 

the fact conduct instruction was wrong, confusing or misleading, the Applicant made extensive 

oral submissions about why the instruction, although partially incorrect, was nevertheless correct 

when viewed as a whole.25 Not once did the Applicant ever request an adjournment of the hearing, 

either on the first or the second day of the hearing.  

25. The Applicant cannot now complain about unfair treatment when he never sought an 

adjournment or filed additional written submissions, despite having been given an opportunity by 

the Court to do so. Further, he has not provided this Court with any reason to believe he would 

have made different arguments from the ones he made at the oral hearing.  The Applicant’s inaction 

during and subsequent to the oral hearing, followed by a complaint to this Court of unfair treatment 

by the Court of Appeal, raises the spectre of a tactical decision on his part.  

26. Ordering a new trial on first degree murder on the s. 276 ground: With respect to the Court 

of Appeal ordering a new trial on first degree murder on the s. 276 issue when the Crown had only 

requested a new trial on manslaughter on this ground, this is a question dealing with remedy. This 

Court in Mian held that the question of appropriate remedy is not a new issue, therefore an 

appellate court is not required to provide the parties with notice in order to address it.26 

Furthermore, the Applicant’s claim that the Court apparently agreed with the position taken by 

the Crown and defence on this point, is not supported by the record. 27 The fact there was no 

disagreement expressed should not lead to the conclusion there was agreement with the Crown 

and defence’s submissions.  

                                                 
22 Court of Appeal Judgment, para. 46 [Tab 2]. 
23 Appeal Hearing Transcript, pp.116/41-117/18 [Tab 4F Applicant’s materials]. 
24 Court of Appeal Judgment, para. 46 and footnote 24 [Tab 2]; Appeal Hearing Transcript, p. 

70/12-13 [Tab 4F Applicant’s materials]. 
25 Appeal Hearing Transcript, pp. 179/14 -181/41 [Tab 4F Applicant’s materials]. 
26 Mian, supra, note 21, para. 34.   
27 Applicant’s Memorandum of Argument, para. 30 [Tab 3 Applicant’s materials]. 
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27. Lastly, it must be remembered that the Court of Appeal ordered a new trial on first degree 

murder on the grounds relating to errors in the instructions on after the fact conduct and motive. 

Therefore, even if the Court of Appeal erred in ordering a new trial on first degree murder on the 

s. 276 ground, the Applicant would still be facing a new trial on first degree murder with respect 

to these other grounds.  

c. Did the Court of Appeal err in refusing to provide a complete transcript from the 

appellate hearing in this case? 

28. The Applicant was provided with relevant excerpts of the transcript of the appeal hearing 

pertaining to the issues he had written to the Court of Appeal about.28 He now complains he was 

not given a complete transcript of the hearing. The Applicant has provided no authority mandating 

courts of appeal to provide any transcripts of oral hearings, let alone complete transcripts. He has 

provided no good reason why a complete transcript of the oral hearing was necessary in this case. 

As stated by the Alberta Court of Appeal in McDonald v Brookfield Asset Management Inc.,29 

any reviewable errors, and any issues of national importance justifying leave to appeal to this Court 

will be found in the Court of Appeal’s Memorandum of Judgment, and discussions during oral 

reasons are not part of the reasons of the Court. Further, the Court held it is rarely necessary or 

appropriate for the Court to provide “clarification” of the reasons for decision because the reasons 

must speak for themselves, and stand or fall based on the reasoning (or absence of reasoning) in 

them. The Respondent submits the issue of whether appellate courts should be mandated to provide 

transcripts of their hearings is not an issue of national importance. 

29. In this case, the Applicant requested complete transcripts to advance his arguments that the 

Court of Appeal 1) violated the Mian protocol when it raised the new issue of errors in the after 

the fact conduct instruction; 2) violated the Mian protocol when it imposed a different remedy 

than what the Crown was seeking with respect to the s. 276 ground. With respect to the first Mian 

issue relating to the after the fact conduct ground, the relevant excerpts received by the Applicant 

demonstrate that the Court of Appeal provided both the Crown and defence an opportunity to 

submit further materials in writing on this issue and that none were submitted. 30 With respect to 

the question of the proper remedy for the s. 276 issue, the excerpts provided to the Applicant 

support his contention that at the beginning of the hearing, the Crown on appeal requested a new 

                                                 
28 Letter from Dino Bottos, July 6, 2017 [Tab 4D  Applicant’s materials] 
29 McDonald v Brookfield Asset Management Inc, 2016 ABCA 419, paras. 3, 5. 
30 Appeal Hearing Transcript, p. 70/12-13; 116/41 - 117/ 18; 179/4 – 181/41 [Tab 4F 

Applicant’s materials] 
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trial on murder with respect to the motive ground only. 31 The Applicant has failed to demonstrate 

why he requires the entire transcript to make either of these Mian arguments, and why the excerpts 

are not sufficient.  

30. The Applicant asserts that the excerpts he did obtain demonstrate the value of having 

obtained them because they corrected the Court of Appeal’s misrepresentation of his position on 

the after the fact conduct issue. He argues that the Court of Appeal had misrepresented his position 

in stating he had conceded that the trial judge erred in law on this issue but disagreed about the 

significance of the error. 32 The Respondent submits this point is of no impact because even if the 

Court of Appeal had been wrong about the Applicant’s position, their conclusion that the trial 

judge erred on this issue was not dependent on what defence’s position on the issue was. Secondly, 

the Court of Appeal did not misrepresent defence’s position. A review of the Appeal Hearing 

transcript reveals that the Court of Appeal was indeed correct - defence counsel conceded there 

was an error in the instruction but argued it was not so significant as to upset the entire jury 

charge.33 

d.  Did the Court of Appeal err in letting the Intervener raise new grounds of appeal? 

31. The Joint Interveners were granted leave by Berger JA on the following issues: 

1) the definition of sexual activity in section 273.1(1) of the Code; 

2) a substantive equality analysis of the meaning of consent; 

3) observations on the procedure required by section 276 of the Code".34 

 

Berger JA concluded by noting that "I see no prejudice to [Mr. Barton] provided that the 

submissions of the interveners are confined to the joint factum.”35 

32. The Applicant interprets the above statements as Justice Berger having restricted the 

interveners to arguing the definition of sexual activity under s. 273.1(1) only in respect of how an 

objectively foreseeable risk of bodily harm impacts upon consent, as argued by the Crown.36 With 

respect, the Applicant misconstrues Berger JA’s ruling. Nothing in his ruling states that the Joint 

Interveners were permitted to consider consent only as it relates to objective foreseeability of the 

                                                 
31 Appeal Hearing Transcript, p. 4/9-33 [Tab 4F Applicant’s materials] 
32 Court of Appeal Judgment, para. 55 [Tab 2]. 
33 Appeal Hearing Transcript, pp. 179/14 -180/6; 181/4-6 [Tab 4F – Applicant’s materials]. 
34 R v Barton, 2016 ABCA 68, para. 12 [Tab 2G Applicant’s materials]. 
35 R v Barton, 2016 ABCA 68, para. 13 [Tab 2G Applicant’s materials]. 
36 Applicant’s Memorandum of Argument, para. 36 [Tab 3 Applicant’s materials]  
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risk of bodily harm.  Instead, consent was relevant to the grounds argued by the Crown on appeal 

in relation to the failure to conduct a s. 276 voir dire, as well as prior sexual conduct and honest 

but mistaken belief in consent.37  

33. The Respondent submits that all of the following issues raised by the Joint Interveners 

either arose from the issues argued by the Crown on appeal or fell within the confines of Justice 

Berger’s order:  

1) Inadequacy of the trial judge’s charge regarding consent to the sexual activity; error in 

the instructions on consent because of references to the chronology of events and the 

fact that the parties had been involved in a commercial transaction; inadequacy of the 

instructions with respect to the mens rea of consent; and the failure of the Applicant to 

take reasonable steps required to establish honest but mistaken belief in consent: These 

issues either fell within the scope of the order granting leave (the definition of sexual 

activity in section 273.1(1) of the Code; a substantive equality analysis of the meaning 

of consent; and observations on the procedure required by s. 276 of the Code) and/or 

they related to issues argued by the Crown in their factum regarding s. 276, prior sexual 

conduct evidence and honest but mistaken belief in consent.38  

2) Invitation to the jury to engage in forbidden reasoning based on the fact that Ms. Gladue 

was a “Native prostitute”: This arose from the argument in the Crown’s factum that the 

fact the victim was a sex trade worker did not mean there was implied consent, or that 

she was in a state of constant consent, or that she was willing to consent to any sexual 

act, over and above what she bargained for.39  

3) The jury should not have been instructed with respect to the Zhao/Jobidon framework 

because ‘there was no evidentiary basis on which consent to bodily harm could arise’": 

This related to the Crown’s argument that there were two pathways to conviction for 

manslaughter – the Jobidon pathway and the objective mens rea pathway.40 Although 

the joint interveners argued this issue differently by asserting that the Jobidon pathway 

was not available on these facts due to the absence of an evidentiary basis on which 

consent to bodily harm could arise, their argument did not affect the ultimate decision 

                                                 
37 Crown Appellant Factum, paras. 95 – 101 [Tab 4A Applicant’s materials]. 
38 Crown Appellant Factum, paras. 95 - 101[Tab 4A Applicant’s materials]. 
39 Crown Appellant Factum, para. 96 [Tab 4A Applicant’s materials]. 
40 Crown Appellant Factum, paras. 38-85 [Tab 4A – Applicant’s materials]. 
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because the Court of Appeal’s comments on the issue of whether consent should be 

vitiated for policy reasons based on objective or subjective foreseeability of the risk of 

bodily harm where death results from sexual activity, were strictly obiter.41  

34. Lastly, even if the Court of Appeal erred by allowing the Joint Interveners to raise 

additional arguments, it had no impact on the ultimate result. The Court of Appeal ordered a new 

trial on first degree murder on other grounds, including the ground relating to the after the fact 

conduct instruction. The Applicant has not challenged that ground to any significant degree, other 

than to argue a violation of Mian protocol and an error by the Court of Appeal in requiring the 

jury instruction to be perfect. This will be discussed further below under the next heading. 

35. The law is well settled on this issue as this Court has stated in R v Morgentaler that an 

intervener is not entitled to widen or add to the point in issue.42  There is no reason for the Court 

to revisit, clarify or change the law on the scope of interventions. The real question the Applicant 

is asking this Court to consider is whether the particular issues raised by the joint interveners in 

this case are new issues. This question is fact specific, and confined to the four corners of this case. 

It is not a question of law of national importance requiring consideration by this Court.  

e.  Did the Court of Appeal overstep its role in reviewing the jury charge? 

36. The Court of Appeal did not approach the jury charge as if perfection was required. 

However, even if the Court of Appeal erred in the manner suggested by the Applicant, this issue 

would amount to error correction only and would not be an issue of national importance requiring 

consideration by this Court.  

37. Having said that, the Respondent will address each of the Applicant’s examples of the 

Court of Appeal’s alleged errors:  

(a) Contrary to the Applicant’s assertion, the Respondent submits the entire instruction on after 

the fact conduct was not only imperfect, it was clearly wrong. The Court of Appeal 

recognized there were portions of the jury charge that were accurate with respect to the 

proper use of after the fact conduct, but correctly held that these contradictory instructions 

served only to further confuse the jury.43  

                                                 
41 Court of Appeal Judgment, paras. 47, 302, 303 [Tab 2] 
42 R v Morgentaler, [1993] 1 SCR 462, para. 1. 
43 Court of Appeal Judgment, para. 68 [Tab 2]. 
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(b) Similarly, the Respondent submits the instruction to the jury to consider consent in relation to 

the sexual activity as described by the Applicant in his testimony was not merely imperfect 

but  incorrect, and the Applicant’s assertion that there was no other version of events 

available other than his own is not accurate. The Court of Appeal was correct in concluding 

that the jury was entitled to take all the evidence into account, including the medical 

expert evidence, and that the jury was not bound by the Applicant’s description of what 

he admitted to doing simply because no one was alive to dispute it.44  

(c) The Applicant argues that the jurors would clearly have understood that the reference to 

“type of activity” in the jury instruction referred to the fisting that was described by the 

Applicant. The Respondent submits the Court of Appeal was correct in stating that the 

question was not whether Ms. Gladue consented to the type of sexual activity, because 

Parliament has determined that the complainant must have consented to engage in the “sexual 

activity in question”.45As noted by the Court of Appeal,  “if the ‘type’ of sexual activity 

Gladue consented to was described to the jury as vaginal penetration, that could include 

penetration by Barton’s penis, fingers, hand or an exacto knife.” 46  

(d) The Respondent submits the trial judge erred in failing to specify it was the sexual 

activity in question that the complainant must have voluntarily consented to. This is a 

critical element contained within the specific wording of the definition of “consent” 

under s. 273.1(1) of the Code.  

(e) The Respondent submits the Court of Appeal was correct in finding that the trial judge 

erred in failing to instruct the jury they had to consider whether Ms. Gladue consented to 

an escalation of the sexual activity. This instruction was not saved by an instruction to 

consider whether she consented to the amount of force used.  

38. The Respondent submits that one cannot look at each of these errors in the jury charge in 

isolation. It is the cumulative effect of the numerous errors in the instructions that makes the impact 

on the charge as a whole significant. 

f.  Did the Court of Appeal fail to properly consider whether errors in the charge 

might reasonably be thought to have had a material bearing on the acquittal? 

                                                 
44 Court of Appeal Judgment, para. 190 [Tab 2]. 
45 Court of Appeal Judgment, para. 187 [Tab 2]; citing R v J(A), 2011 SCC 28, para. 34. 
46 Court of Appeal Judgment, para. 187[Tab 2]. 
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39. The Applicant suggests that the Court of Appeal erred in assessing the materiality of the 

legally deficient instructions given by the trial judge to the jury regarding the salient issue of Ms. 

Gladue’s autonomous consent in the context of his acquittal. The Court of Appeal held that the 

trial judge misdirected the jury with respect to the question of Ms. Gladue’s autonomous consent, 

and that those errors materially related to the Applicant’s acquittal.  

40. The Respondent disagrees, as the Court of Appeal correctly concluded that the trial judge 

made numerous errors in his jury instructions on the issue of autonomous consent, and it is 

abundantly clear that those errors were material to the Applicant’s acquittal. Even if this Court 

disagrees on this singular point, the Applicant would remind this Court that the Court of Appeal 

found other errors of law that “were several in number, serious in scope, and significant in 

impact.”47 

41. Factually, the Applicant described that on the night previous to Ms. Gladue’s death, he had 

offered to pay Ms. Gladue $60 for everything, which meant $60 for “intercourse, sex.”48 The next 

night, the Applicant suggested that Ms. Gladue “[knew] what she was coming for,” and 

“everything was the same as the night before,”49 before describing how he repeatedly thrusted Ms. 

Gladue’s vagina with his hand over a period of ten minutes. At trial, the Applicant described that 

he noticed blood on his hand after he had repeatedly inserted his large left hand (in a conical shape 

with three fingers with thumb and baby finger behind) in and out of Ms. Gladue’s vagina to a point 

of one to two centimeters beyond his knuckles.50 

42. The theory advanced by the trial Crown in its closing arguments to the jury was that the 

Applicant was guilty of murder (cutting of the vaginal wall with a sharp object) or manslaughter 

(legal incapacitation to consent to the sexual activity) by reason of an unlawful act. In the 

alternative, should the jury conclude that Ms. Gladue gave her autonomous consent to the sexual 

activity that caused her death; the Crown suggested that the Applicant intended to cause bodily 

harm, vitiating Ms. Gladue’s consent.51 

                                                 
47 Court of Appeal Judgment, para 6 [Tab 2]. 
48 Evidence of the Applicant, Trial Transcript, Vol. 4, 1103/21-30 [Tab 3]. 
49 Evidence of the Applicant, Trial Transcript, Vol. 4, 1121/9-19 [Tab 3]. 
50 Court of Appeal Judgment, paras 14 – 16 [Tab 2]; The Applicant’s middle finger penetrated 

14 cm (5 ½ inches) 
51 Closing argument of the Crown, Trial Transcript, Vol. 5, 1683/32-1684/29 [Tab 3]. 
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43. The Court of Appeal had the obligation to examine the correctness of the trial judge’s legal 

instructions to the jury. The trial judge had the obligation to correctly instruct the jury, even if 

those instructions did not accord with the positions advanced by counsel for the Crown or the 

defence.52 In short, the trial judge was required to provide the jury with the assistance it required 

to properly understand the various paths to liability.53 

44. The question of Ms. Gladue’s autonomous consent to the sexual activity in question was 

central to the jury’s understanding of the various paths of liability. Critical to the assessment of 

liability was the proper understanding of whether Ms. Gladue autonomously consented to the deep 

penetration of her vagina in the manner described by the Applicant. Absent, such an understanding, 

the jury was in no position to assess whether the penetrating actions of the Applicant constituted 

the unlawful act necessary for a proper manslaughter instruction.54 

45. The Applicant suggests, without explaining, that the errors were “paper thin”. A careful 

review, however, of the Court of Appeal’s reasoned judgment indicates otherwise. The Court of 

Appeal correctly identified numerous and critical errors. These errors included the failure to keep 

the actus reus and mens rea separate,55 the failure to properly instruct on the meaning of the “sexual 

activity in question”,56 the failure to instruct the jury to consider whether Ms. Gladue consented to 

the amount of force used independently of the Jobidon pathway,57 misdirecting the jury as to the 

factors important to Ms. Gladue’s subjective consent,58 instructing the jury in a manner that 

suggested “implied consent” suffices,59 engaging rape myths by suggesting that an assessment of 

Ms. Gladue’s consent could be determined by what happened the night before,60 and limiting the 

jury’s consideration of consent to the evidence given by the Applicant in his testimony as to what 

had occurred.61 The trial judge further compounded these errors by making fundamental errors 

when instructing the jury on the Applicant’s defence of mistaken belief in consent.62 

                                                 
52 Pickton, supra, note 11, para 27. 
53 R v Ranger, 2003 CarswellOnt 3396 (CA), paras 134-136. 
54 It could also be arguably relevant to a murder instruction under s.229(a)(i)(ii) of the Criminal 

Code. 
55 Court of Appeal Judgment, paras 173-175 [Tab 2]. 
56 Court of Appeal Judgment, paras 185-192; 210; 213 [Tab 2]. 
57 Court of Appeal Judgment, paras 193-195; 205 [Tab 2]. 
58 Court of Appeal Judgment, paras 211-212 [Tab 2]. 
59 Court of Appeal Judgment, para 214 [Tab 2]. 
60 Court of Appeal Judgment, para 215 [Tab 2]. 
61 Court of Appeal Judgment, paras 186-187 [Tab 2]. 
62

 Court of Appeal Judgment, paras. 240-265 [Tab 2]. 
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46. The Applicant by reason of this ground has not demonstrated any extricable errors of law, 

or any issues of national or public importance. To the contrary, the errors were many and material, 

and applicable law is well understood and settled. 

Ground 2 – When can a trial judge provide a charge on absence of motive, and what are the 

required instructions that must be contained in such a charge? 

47. The decision as to whether or not to allow leave to appeal on the bases of the Court of 

Appeal’s treatment of motive must be viewed in the context of the numerous and incontrovertible 

other errors listed by the Court of Appeal in deciding to order a new trial.63  In any event, as the 

Applicant notes there is generally a discretion given to trial judges to decide whether to charge on 

the absence of motive, and the law relating to motive is generally well settled. As a consequence, 

no issues of national importance arise. 

48. In the circumstances, however, the trial judge did err in his instructions to the jury on 

motive. While the Applicant correctly states that trial judges have a wide discretion to decide 

whether to charge on the absence of motive, that does not mean the discretion is unfettered and 

unreviewable. In exercising that discretion, a trial judge must differentiate between the absence of 

motive and the proved absence of motive.64 The trial judge did not find there was evidence 

supporting a proved absence of motive, but nonetheless left it to the jury to decide.65 

49. With respect, the approach of the trial judge was incorrect. As noted by the Court of 

Appeal, citing the British Columbia Court of Appeal in R v O’Grady,66 the denial of motive in an 

apparently motiveless crime essentially has no probative value.67 Instead, the trial judge instructed 

the jury that it could use the absence of motive to support the Applicant’s denial of guilt,68 without 

relating it to a particular offence,69 and in the context of a larger whole that contained serious legal 

errors including “serious omissions about how the Crown could establish the mens rea of sexual 

assault or manslaughter.”70 This created an unfair imbalance in the instructions.71 

                                                 
63 Court of Appeal Judgment, para. 6 [Tab 2].  
64 R v Lewis, [1979] 2 SCR 821, para. 38. 
65 Pre-Charge Discussion, Trial Transcript, Vol. 5, 1481/23-26 [Tab 3]. 
66 R v O’Grady, 1999 BCCA 189; leave refused R v O’Grady [1991] SCCA No 401. 
67 Court of Appeal Judgment, para. 77 [Tab 2]. 
68 Court of Appeal Judgment, para. 79 [Tab 2]. 
69 Court of Appeal Judgment, para. 79 [Tab 2]. 
70 Court of Appeal Judgment, para 82 [Tab 2]. 
71 Court of Appeal Judgment, para 83 [Tab 2]. 
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Ground 3 – Does the presence of an objective likelihood of harm negate an otherwise valid 

consent to sexual contact? 

 

50. The Applicant in his submissions conflates two very different pathways to conviction in 

this case. The first pathway considers whether or not a dangerous act occurred in the context of an 

underlying unlawful act (sexual assault). A consideration of the express voluntary agreement of 

Ms. Gladue to the sexual activity in question asks, in part, whether she agreed both to the activity 

in question and the degree of force used.72 

51. If the jury concludes that an unlawful act has occurred (sexual assault), it is legally correct 

that the jury must go on to consider the mens rea of the manslaughter offence by asking whether 

the unlawful act of sexual assault is dangerous in the sense that it objectively resulted in the risk 

of bodily harm to Ms. Gladue and it does not require that the Applicant foresee death.73 The Court 

of Appeal correctly concluded there were errors made in relation to the actus reus and mens rea 

for both the underlying offence and manslaughter.74 

52. Contrary to the submissions of the Applicant on the point, the Court of Appeal expressly 

declined to rule on the legal correctness of the second pathway as discussed by the Ontario Court 

of Appeal in R v Zhao;75 instead indicating that the issue remains to be determined by the new 

trial judge.76 While the Court did raise questions as to whether the policy considerations 

necessarily supported the conclusions reached by the Ontario Court of Appeal in Zhao that the 

resulting harm was relevant only if the Applicant subjectively intended to cause bodily harm 

through his actions, the Alberta Court of Appeal merely discussed the issue without offering any 

determining opinion. 77 

53. Should this Court be interested in this issue, the Respondent suggests that this is not the 

appropriate case given the absence of a full consideration on the point below, and the absence of  

  

                                                 
72 Court of Appeal Judgment, para 195 [Tab 2]. 
73 Court of Appeal Judgment, paras 266-281 [Tab 2]. 
74 Court of Appeal Judgment, para 282 [Tab 2]. 
75 R v Zhao, 2013 ONCA 293. 
76 Court of Appeal Judgment, para 303 [Tab 2]. 
77 Court of Appeal Judgment, paras 304-309 [Tab 2]. 





21 

PART VI - TABLE OF AUTHORITIES 

 

RESPONDENT’S AUTHORITIES 

Cited at Paragraph 

No. 

M v H, [1999] 2 SCR 3 9 

McDonald v Brookfield Asset Management Inc, 2016 ABCA 419 28 

R v B (AJ), 2007 MBCA 95, 2007 CarswellMan 300 12 

R v Barabash, 2015 SCC 29 9 

R v Daley, 2007 SCC 53 19 

R v Darrach, 2000 SCC 46, 2000 CarswellOnt 3321 11 

R v J(A), 2011 SCC 28 37(c) 

R v Jacquard, [1997] 1 SCR 314 19 

R v Khela, 2009 SCC 4 19 

R v Lewis, [1979] 2 SCR 821 48 

R v Mian, 2014 SCC 54 26 

R v Morgentaler, [1993] 1 SCR 462 35 

R v O’Grady, 1999 BCCA 189; leave refused R v O’Grady [1991] 

SCCA No 401 49 

R v Pickton, 2010 SCC 32 9, 43 

R v Ranger, 2003 CarswellOnt 3396 (ONCA) 43 

R v Sappier, 2006 SCC 54 9 

R v Seaboyer, [1991] 2 SCR 577 13 

R v Sheppard, 2002 SCC 26, [2002] 1 SCR 869 11 

R v Wright, 2012 ABCA 306, 2012 CarswellAlta 1725 11 

R v Zhao, 2013 ONCA 293 52 

 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/1702/1/document.do
https://www.canlii.org/en/ab/abca/doc/2016/2016abca419/2016abca419.pdf
https://www.canlii.org/en/mb/mbca/doc/2007/2007mbca95/2007mbca95.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/15374/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2396/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1810/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7942/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1480/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/6867/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2635/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/14351/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/962/1/document.do
https://www.canlii.org/en/bc/bcca/doc/1999/1999bcca189/1999bcca189.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7872/1/document.do
https://www.canlii.org/en/on/onca/doc/2003/2003canlii32900/2003canlii32900.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/2329/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/783/1/document.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/1964/1/document.do
https://www.canlii.org/en/ab/abca/doc/2012/2012abca306/2012abca306.pdf
https://www.canlii.org/en/on/onca/doc/2013/2013onca293/2013onca293.pdf


22 

PART VII – STATUTES, REGULATIONS, RULES ETC. 

 

 

 
Cited at 

Paragraph No. 

S. 273.1(1), Criminal Code, RSC 1985, c C-46 31-33, 37(d) 

S. 276, Criminal Code, RSC 1985, c C-46 2, 8, 12, 26, 29, 

31-33 

S. 276.1, Criminal Code, RSC 1985, c C-46 11-12 

S. 276.2, Criminal Code, RSC 1985, c C-46 11 

S. 276.2(3) and (4), Criminal Code, RSC 1985, c C-46 11 

S. 229(a)(i)(ii), Criminal Code, RSC 1985, c C-46 44 

  

S. 273.1(1), Code Criminel, LRC 1985, ch C-46 31-33, 37(d) 

S. 276, Code Criminel, LRC 1985, ch C-46 2, 8, 12, 26, 29, 

31-33 

S. 276.1, Code Criminel, LRC 1985, ch C-46 11-12 

S. 276.2, Code Criminel, LRC 1985, ch C-46 11 

S. 276.2(3) et (4), Code Criminel, LRC 1985, ch C-46 11 

S. 229(a)(i)(ii), Code Criminel, LRC 1985, ch C-46 44 

 

 OTT_LAW\ 7993125\1 

 

http://laws-lois.justice.gc.ca/eng/acts/C-46/page-65.html?txthl=273.1#s-273.1
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-65.html?txthl=276#s-276
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-65.html?txthl=276.1#s-276.1
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-66.html?txthl=276.2#s-276.2
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-66.html?txthl=276%20-%20s-276.2
http://laws-lois.justice.gc.ca/eng/acts/C-46/page-52.html?txthl=229%20-%20s-229
http://laws-lois.justice.gc.ca/fra/lois/C-46/page-65.html?txthl=273.1
http://laws-lois.justice.gc.ca/fra/lois/C-46/page-65.html?txthl=276
http://laws-lois.justice.gc.ca/fra/lois/C-46/page-65.html?txthl=276.1%20-%20s-276.1
http://laws-lois.justice.gc.ca/fra/lois/C-46/page-66.html?txthl=276.2
http://laws-lois.justice.gc.ca/fra/lois/C-46/page-66.html?txthl=276%20-%20s-276.2
http://laws-lois.justice.gc.ca/fra/lois/C-46/page-52.html?txthl=229%20-%20s-229

	BARTON.Response to Leave (Suitable for Posting)
	Table of Contents
	1.   Memorandum of Argument
	PART I - Overview and Facts
	  Overview
	  Statment of Facts
	PART II - Questions in Issue
	PART III - Argument
	PART IV - Costs
	PART V - Order Sought
	PART VI - Table of Authorities
	PART VII - Statutes, Regulations, Rules

