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JOINT REPLY MEMORANDUM OF ARGUMENT 

OF THE APPLICANTS 

 

1. This is the Applicants’ joint reply to the Responses filed by the three Respondents: the 

Attorney General of Canada (“Canada”); the Assembly of First Nations (“AFN”); and The Chief 

Adjudicator. 

 

A. The IAP is an Administrative Tribunal 

2. The Attorney General of Canada (“Canada”) and the Chief Adjudicator both say “that the 

IAP is not an administrative tribunal” (Canada Response, para. 15, Chief Adjudicator Response, 

para. 2). This is a surprising assertion inasmuch as former Chief Adjudicator Daniel Ish and the 

current website of the Indian Residential Schools Adjudication Secretariat both characterize the 

IAP as an administrative tribunal. 

 

3. In a document titled “The Chief Adjudicator’s Responsibility to Promote Consistency, 

Coherence and Quality in IAP Decisions”, dated June 2009 (also quoted in the Chief 

Adjudicator’s Response, at para. 24), and found on the Adjudication Secretariat’s website, Chief 

Adjudicator Daniel Ish, as he then was, explained: 

 

The purpose of this document is to review the responsibility of the Chief 

Adjudicator to develop and implement mechanisms to promote coherence, 

consistency and quality in decisions rendered by adjudicators in the Independent 

Assessment Process. The IAP contemplates such a role for the Chief Adjudicator 

(CA) as do the principles of law applied to administrative tribunals, one of which 

the Settlement Agreement has created by providing for a cadre of adjudicators 

overseen by a Chief Adjudicator. As with other administrative tribunals, 

the IAP was “created to increase the efficiency of the administration of justice 

and… called upon to handle heavy caseloads”. (IWA v. Consolidated-Bathurst 

Packaging Ltd., 1990 Can LII 132 (SCC)). 

 

This document will first outline the need for internal mechanisms, including 

internal review mechanisms, and the practice that has evolved within the IAP. It 

will also review the general principles of administrative law that are applicable to 

administrative tribunals in implementing internal mechanisms and making 
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allowance for consultation by individual adjudicators with colleagues, legal counsel 

and staff. 1 

 

Throughout this paper, Chief Adjudicator Ish, as he then was, refers to the IAP as an 

“administrative tribunal”, and he applies general principles of administrative law to the IAP. 

 

4. There are other references to the IAP as an administrative tribunal found currently on the 

Adjudication Secretariat’s website. In his introduction to the Adjudication Secretariat’s Annual 

Report of 2009, Chief Adjudicator Dan Ish, as he then was, again refers to the IAP as an 

administrative tribunal.2 Further, in an “IAP Fact Sheet” on the “IAP and Self-Represented 

Claimants”, dated March 2014 and found currently on the Adjudication Secretariat’s website, the 

IAP is described as follows: 

 

The IAP is managed by the Indian Residential Schools Adjudication Secretariat 

(IRSAS), an administrative tribunal which replaces the traditional court process.3 

 

5. The Applicants say that the Chief Adjudicator and his website are correct to describe the 

IAP as an administrative tribunal. The Chief Adjudicator provides no explanation in his 

Response regarding the inconsistency in positions on whether the IAP is an administrative 

tribunal. However, it appears that both Canada and the Chief Adjudicator wish to deny the status 

of administrative tribunal to the IAP to bolster their position that judicial review of IAP decisions 

is unavailable. 

 

6. Canada and The Chief Adjudicator repeatedly say that there is no right of appeal from a 

decision in the IAP to the courts. This is a red herring. The issue in this case is not whether there 

                                                           
1 “The Chief Adjudicator’s Responsibility to Promote Consistency, Coherence and Quality in 

IAP Decisions” (June 2009), found online at http://www.iap-

pei.ca/media/information/publication/pdf/directives/gp-5-sch-a-eng.pdf 

 
2 “Indian Residential Schools Adjudication Secretariat 2009 Annual Report” (at pp. 3, 4 and 12)  

found online at http://www.iap-pei.ca/media/information/publication/pdf/pub/ar2009-eng.pdf 

 
3 “IAP Fact Sheets: IAP and Self-Represented Claimants” (March 2014), found online at 

www.iap-pei.ca/pub-eng.php?act=factsheets/self-represented-eng.php 

 

 

http://www.iap-pei.ca/media/information/publication/pdf/directives/gp-5-sch-a-eng.pdf
http://www.iap-pei.ca/media/information/publication/pdf/directives/gp-5-sch-a-eng.pdf
http://www.iap-pei.ca/media/information/publication/pdf/pub/ar2009-eng.pdf
http://www.iap-pei.ca/pub-eng.php?act=factsheets/self-represented-eng.php
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is a right of appeal to the courts, but whether judicial review of IAP decisions can be available to 

claimants denied the benefits of the IRRSA based upon unreasonable interpretations of its 

provisions.  

 

B. The IAP is a Creature of Statute, Agreement and Court Order 

7. Canada says that the IAP “is a creature of a unique agreement, and not of a statute” 

(Canada Response, para. 15). However, this formulation is, at best, imprecise. It is more accurate 

to say that the IAP is a hybrid creature of statute, court order, and agreement:  The approval 

Orders by which the IRRSA was approved provide explicitly that the IRRSA is incorporated by 

reference into those Orders, and “that the provisions of the applicable class proceedings law shall 

apply in their entirety to the supervision, operation and implementation of the Agreement and 

this judgment.”4 

 

C. The Inherent Jurisdiction of Superior Courts  

8. There is no privative clause in the approval Orders, in the IRRSA, and in the The Class 

Proceedings Act of Manitoba which would purport to deny judicial review to claimants whose 

claims have been denied based upon unreasonable interpretations of the IRRSA. Canada is 

unable to find significance in the absence of such a privative clause. Instead, Canada seems to 

take the position that judicial review would only be available if it is specifically provided for in 

the IRRSA (Canada Response at paras. 4 and 23). It is Canada’s position that all of the 

provisions of the approval Orders and the Class Proceedings Act (Manitoba) which provide for 

the court’s ongoing authority over the implementation and operation of the IRRSA do not 

establish that judicial review is available to claimants — even claimants who are denied the 

benefits of the Agreement they bargained for based upon manifestly irrational applications of 

that Agreement. 

                                                           
4 Semple et al v. The Attorney General of Canada et al, Order of the Honourable Mr. Justice 

Schulman, pronounced the 15th day of December, 2006 in Application for Leave to Appeal of the 

Applicants, J.W. and REO Law Corporation, dated August 28, 2017 [“J.W. Application 

Record”], Tab 6 at p. 101, paras. 12 and 36. 
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9. The rule of law that Canada is promoting in its Response seems to be that judicial review 

of administrative tribunals created by the settlement of class actions is unavailable unless 

explicitly provided for by the specific use of the words “judicial review” in the settlement 

agreement. Such a rule of law is completely unknown in the pre-IRRSA jurisprudence. 

 

10. Moreover, as the AFN explains in its Response (at para. 49), such a general rule against 

judicial review would conflict with the fundamental basis of the law of judicial review in 

Canada, as articulated, for example, in Dunsmuir v. New Brunswick, 2008 SCC 9 [“Dunsmuir”]: 

 

Superior courts are, in the end, the protectors of the integrity of the rule of law and the 

justice system.5 

 

To categorically deny the jurisdiction of the superior courts to hear judicial review applications 

from those who are, by unreasonable interpretations, denied the benefits of an agreement that 

those self-same courts approved is not only unjustified in view of the supervisory role that the 

courts reserved to themselves in approving the agreement, it contradicts the inherent jurisdiction 

of the superior courts and their role as protectors of the integrity of the justice system. 

 

11. This Court has recently confirmed the supervisory jurisdiction of superior courts over the 

implementation of the IRRSA in Canada (Attorney General) v. Fontaine 2017 SCC 47 [“SCC 

Records Decision”], noting that the supervising courts have “a vital role”, “broad powers” and 

“must have generous discretion”6  

 

12. The SCC Records Decision also grounds the supervisory courts’ authority over the 

implementation of the IRRSA in the inherent jurisdiction of the superior courts: 

 

Further, in any instance where the scope of superior courts’ powers granted by class 

action legislation does not expressly contemplate certain supervisory functions, superior 

courts retain residual supervisory powers under their inherent jurisdiction. Removing the 

                                                           
5 Dunsmuir at para. 159. 
6 SCC Records Decision at paras. 31 and 32. 
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inherent jurisdiction of superior courts requires “clear and precise statutory language” (R. 

v. Rose, [1998] 3 S.C.R. 262, at para. 133; see also Endean, at paras. 24, 56 and 60).7 

 

The Applicants’ position is that, even if the availability of judicial review cannot be grounded in 

the court Orders approving and implementing the IRRSA and/or the class proceedings statutes, it 

is nevertheless firmly grounded in the inherent jurisdiction of the superior courts, which, as the 

Supreme Court has confirmed, has not been ousted by the settlement of the residential schools 

class action. The Applicants’ view is that the ouster of the inherent jurisdiction of the superior 

courts to review IAP decisions would have to occur by explicit terms ousting its jurisdiction and 

by the explicit approval of such terms by the superior courts themselves. 

 

D. The Schachter Rule Against Judicial Review 

13. Canada and the Chief Adjudicator say that the rule that denies judicial review of 

administrative tribunals created by the settlement of class actions is well-established in the 

Ontario Court of Appeal’s decision in Fontaine v. Duboff Edwards Haight & Schachter 2012 

ONCA [“Schachter”]. The rule is set down there as follows:  

 

Judicial review is not available to review the exercise of authority by a judicially 

created body, which has been given certain duties as provided by the terms of the 

S.A. and the implementation orders. The office of the Chief Adjudicator was 

created by order of the courts in approving the negotiated terms of settlement of 

class action litigation. The authority of that office is exercised in relation to those 

class members who have elected to advance claims through the IAP and their 

counsel. The terms of the S.A. and the implementation orders set out the process for 

reviewing decisions of the IAP Adjudicators. Recourse to the courts is only 

available if it is provided for in the S.A. or the implementation orders.8 

 

 

With respect, the Applicants reply that, in this passage of Schachter, the rule against judicial 

review is simply asserted, without the citation of any authority for the rule and without providing 

any persuasive reasoning for it. 

 

                                                           
7 SCC Records Decision at para. 33. 
8 Schachter at para. 52. 
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14. Canada observes that the Ontario Court of Appeal decision in Schachter upheld the 

decision of Winkler CJO, the then Eastern Administrative Judge, who reasoned as follows: 

 

Judicial review may be available where a statutory power of decision has been 

exercised by an inferior tribunal, but a superior court does not judicially review its 

own order. Here, where the Chief Adjudicator is acting pursuant to a term of the 

orders issued by superior courts, he cannot be said to be exercising a statutory 

power of decision subject to judicial review.9  

 

The reasoning here (also quoted in Canada’s Response at para. 49 and the Chief Adjudicator’s 

Response at para. 42) seems to be this:  If a court were to conduct a judicial review of a decision 

in the IAP, it would, in effect, be reviewing its own approval and/or implementation Orders. 

 

15. With respect, the Applicants say that an IAP decision which denies relief to a claimant 

based upon an unreasonable interpretation of the IRRSA cannot be identified with the court 

Orders approving and implementing the IRRSA. To identify the court Orders with the IAP 

decisions is to collapse the critical distinction between them which is required for any 

supervisory role the superior courts may be said to have. Moreover, if the superior courts are to 

fulfill their purpose, per Dunsmuir, of protecting the integrity of the justice system, they cannot 

be categorically prevented from reviewing the unreasonable decisions of administrative tribunals 

on the obscure premise that there is no distinction between their Orders and the decisions of 

those tribunals. 

 

16. If the jurisprudential foundation and reasoning in Schachter are, as the Applicant 

respectfully maintains, deficient, then it may be helpful to recall that Schachter can be sharply 

distinguished on the facts:  The Applicant herein, J.W., was denied compensation in his IAP 

claim based upon an unreasonable interpretation of the IRRSA; whereas, the RFD in Schachter 

was made by a lawyer who thought he should receive more legal fees from his client in the IAP. 

 

 

 

                                                           
9 Fontaine v. Canada (AG) (7 March 2011) (ONSC) File No. OO-CV-192059CP (Direction) at 

para.19. 
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E.   The Post-Schachter Jurisprudence 

 Part I:  2012 to 2016 – Court Review Continues 

17. The Chief Adjudicator asserts that allowing judicial review of IAP decisions would cause 

“profound uncertainty” (Chief Adjudicator’s Response, at para. 5). Canada submits that 

replacing the rule against judicial review in Schachter with the doctrine of judicial review would 

have the consequence of “disrupting the integrity and finality of the IAP” (Canada’s Response, at 

para. 3).  

 

18. The Chief Adjudicator and Canada greatly exaggerate the potential “disruption” and 

“uncertainty” that might be occasioned by the restoration of judicial review to IAP claimants. 

The IAP operated for several years without the Schachter rule against judicial review. There is 

no evidence of a flood of judicial review applications before that decision. Moreover, despite the 

rule in Schachter, for some time after that 2012 decision the supervising courts continued to 

exercise their proper supervisory jurisdiction to grant relief to claimants who were denied 

compensation based upon unreasonable interpretations of the IRRSA. 

 

19. For example, in the 2014 decision in Fontaine et al. v. Canada (Attorney General) et al. 

2014 MBQB 200 [“Residents Decision”], the then supervising judge of Manitoba interpreted the 

rule in Schachter as being consistent with his own jurisdiction to provide “the court’s assistance 

in assuring that the terms of the agreement [IRRSA] are not abrogated.”10 Moreover, the 

potential “abrogation” at issue in that case involved a misinterpretation of the language if the 

IRRSA by which a claimant in the IAP had been denied compensation.11 

 

20. In applying the Schachter rule, the then supervising judge reasoned that the RFD process 

“is not an appeal or a traditional judicial review of the Chief Adjudicator’s decision, but rather a 

mechanism designed to ensure that the terms of the Settlement Agreement are properly 

implemented”12 In conducting his non-traditional judicial review, the supervising judge then 

                                                           
10 Residents Decision at para. 51 
11 Ibid. at paras. 65 to 68. 
12 Ibid. at para. 54. 
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proceeded to establish reasonableness as the appropriate standard of review.13 Canada did not 

appeal the Resident’s Decision. 

 

21. In the 2016 decision in Fontaine v Canada (Attorney General), 2016 ONSC 4326 

[“Spanish Decision”], the supervising judge for Ontario acknowledged that  the Schachter rule 

was binding on him and that it precluded judicial review in the usual sense. Nevertheless, he 

interpreted Schachter as nevertheless providing for a “means to review the decisions of the Chief 

Adjudicator”,14 which he construed as “a curial review jurisdiction”.15  

 

22. The 2016 decision of the Manitoba supervising judge in J.W.’s RFD falls within this line 

of post-Schachter cases, inasmuch the supervising judge for Manitoba determined that the form 

of court review available to IAP claimants is consistent with his determination of a standard 

review. 

 

F. The Post-Schachter Jurisprudence 

 Part II:  November 2016 to 2017 – Closing the Door 

23. In November of 2016, in Fontaine v. Canada (Attorney General) 2016 BCSC 2218 

[“Bundled RFDs”], the supervising judge for B.C. disagreed with the reasoning of the 

supervising judge of Ontario in the Spanish Decision: 

 

the phrase “curial review” suggests a right to seek review before the Courts and a 

standard of review, both of which are untenable given the guidance provided by the 

Court of Appeal for Ontario in Shachter [sic].16   

 

When the Spanish Decision was overturned in Fontaine v. Canada (Attorney General) 2017 

ONCA 26 [“Spanish Appeal”], the Ontario Court of Appeal explicitly endorsed the B.C. 

supervising court’s rejection of the reasoning of the Ontario supervising judge.17 

 

                                                           
13 Ibid. at paras. 54 to 56. 
14 Spanish Decision at para. 43. 
15 Ibid. at para. 41. 
16 Bundled RFDs at para. 177. 
17 Spanish Appeal at para. 52. 
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24. In comparison with the three post-Schachter decisions referenced above in the four years 

immediately following Schachter — in which a form or court review and the notion of a standard 

of review survived — the Ontario Court of Appeal’s 2017 decision overturning the Spanish 

Decision represents a narrowing of the superior courts’ supervisory jurisdiction. However, 

notwithstanding the rejection of the applicability of a “standard of review” to decisions in the 

IAP, the Ontario Court of Appeal referred favourably to the decision of the Manitoba supervising 

judge in the within appeal.18 

 

25. In reply to Canada’s and the Chief Adjudicator’s about the “consistency” of the post-

Schachter jurisprudence (see the Chief Adjudicator’s Response at para. 39 and Canada’s 

Response at paras. 39 and 43),  the Applicants say that, in fact, the decision of the Manitoba 

Court of Appeal closes the door to the supervising courts even more, with a construal of the 

Schachter rule that seems to confine “judicial recourse” to a species of procedural unfairness 

whereby the adjudicator categorically fails to apply the applicable law. This narrowly defined 

recourse is hard to reconcile with the reasoning in Schachter that “judicial recourse” is meant “to 

ensure that the bargain to which they consented is respected”19.  

 

26. In fact, it appears that in argument before the B.C. supervising court recently, Canada 

acknowledge that the Manitoba Court of Appeal’s decision in  J.W.’s case modifies Schachter, 

as explained in the decision in Fontaine v Canada (Attorney General), 2017 BCSC 1633 

[“Bundled RFDs #3”]:  

 

Canada agreed that in Reo, the Manitoba Court of Appeal appears to have modified 

the Schachter threshold by narrowing the circumstances in which judicial recourse 

is available. Canada urged this court to adopt this modified standard and to 

conclude that neither Requestor met the standard.20  

 

The B.C. supervising judge reasoned that it was not necessary, in the case before her, to 

determine whether the MCA’s decision narrowed the Schachter threshold; however, she 

acknowledged “it is arguable in Reo, the Manitoba Court of Appeal reformulated 

                                                           
18 Spanish Appeal at para. 54. 
19 Schachter at para. 57. 
20 Bundled RFDs #3 at para. 63. 
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the Schachter threshold, narrowing the circumstances in which judicial recourse can be 

invoked”.21 

 

G. The Court of Appeal Failed to Show Deference to the Supervising Judge 

27. In its Response (at paras. 34 to 39), Canada explains that, in J.W.’s case, the Manitoba 

Court of Appeal applied the rule in Schachter to overturn the supervising judge’s decision. The 

supervising judge had applied the Schachter rule, but the Manitoba Court of Appeal concluded 

that the supervising judge was mistaken in concluding that the use of an egregious 

misinterpretation of the Compensation Rules to deny a sexual abuse claim is tantamount to 

failing to apply the IRRSA. 

 

28. In Reply, the Applicants observe that, in the SCC Records Decision, this Court set down 

a deferential standard for appellate court reviews of the decisions of supervising judges: 

 

As for the supervising judge’s decision to order destruction of the IAP Documents 

held by Canada following a 15-year retention period, a deferential standard is also 

appropriate. As explained above, supervisory courts have wide discretion to make 

appropriate orders to ensure the fair and expeditious determination of class 

proceedings. Such decisions are afforded deference on review (Lavier v. MyTravel 

Canada Holidays Inc., 2013 ONCA 92, 359 D.L.R. (4th) 713, at para. 20). As 

regards the exercise of discretion, “[a]ppellate intervention is warranted only if the 

judge has clearly misdirected himself or herself on the facts or the law, proceeded 

arbitrarily, or if the decision is so clearly wrong as to amount to an injustice” (P. 

(W.) v. Alberta, 2014 ABCA 404, 378 D.L.R. (4th) 629, at para. 15; Balogun v. 

Pandher, 2010 ABCA 40, 474 A.R. 258, at para. 7). As this Court has said, where 

the judge at first instance has given sufficient weight to all relevant considerations 

and the exercise of discretion is not based on an erroneous principle, appellate 

reviewers must generally defer (Canadian Imperial Bank of Commerce v. 

Green, 2015 SCC 60, [2015] 3 S.C.R. 801, at para. 95; Reza v. Canada, [1994] 2 

S.C.R. 394, at p. 404; Quebec (Director of Criminal and Penal Prosecutions) v. 

Jodoin, 2017 SCC 26, at para. 52).22 

 

29. The Schachter decision was not binding on the Manitoba supervising judge in the within 

case. Nevertheless, the supervising judge in Manitoba considered the Schachter rule that 

“judicial recourse” is available when an adjudicator fails to comply with the terms IRRSA. In the 

                                                           
21 Bundled RFDs #3 at para. 64. 
22 SCC Records Decision at para. 36. 
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supervising judge’s view, a misinterpretation of the IRRSA can be so unreasonable that it 

constitutes a failure to comply with the terms of IRRSA. He concluded that that is what occurred 

in the adjudication of J.W.’s claim. 

 

30. The Applicants submit it was within the discretion of the supervising judge to interpret 

the Schachter rule thusly. By substituting its own interpretation of the non-binding Schachter 

rule for the interpretation of the supervising judge, and thereby overturning the supervising 

judge’s decision, the Manitoba Court of Appeal failed to show the deference that should have 

been accorded to the supervising judge. 

 

H. The MCA’s Misapplication of Schachter is an Issue of National Importance 

31. In his Response (at para. 60), the Chief Adjudicator asserts that the issue of whether the 

Manitoba Court of Appeal misapplied Schachter “raises no question of public or national 

importance”. The Applicants reply that, if the MCA’s holding that adjudicators may deny IAP 

claims based upon irrational interpretations of the IRRSA without claimants having any judicial 

recourse is inconsistent with Schachter, then this is a matter of importance not only to IAP 

claimants who have, and who may yet have their claims denied based upon such irrational 

interpretations, but also to the superior courts tasked with supervising the IAP. The IAP is a 

significant feature of the project of reconciliation. The integrity of the IAP is a matter of national 

importance. 

 

I. Finality and Justice 

32. In its Response (at para. 69), Canada refers to the “hard deadlines” imposed for 

applications for “judicial recourse” by the Western Administrative Judge in the Bundled RFDs 

decision of November 2016. The Applicants view is that this deadline was not agreed to by the 

parties to the IRRSA, is not reflected in the approval or implementation Orders of the 

supervising courts, has no basis in the previous jurisprudence of the supervising courts and was 

not observed in practice prior to that decision. However, even if the “hard deadline” is valid, 

there are nevertheless many claimants for whom this “deadline” has not yet passed. 

 




