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PART I. OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The proposed appeal seeks to overturn the established law across Canada regarding the 

jurisdiction of courts to interfere with decisions made by specialized adjudicators in a post 

settlement claims adjudication process negotiated by parties to a class action.  The Independent 

Assessment Process (the “IAP”) was established under the Indian Residential School Settlement 

Agreement (the “IRSSA”) to assess the claims of those who suffered serious physical or sexual 

abuse at an Indian Residential School (“IRS”).  The goal was to have a fair and expeditious 

determination of a large number of claims.  To achieve this, the parties to the IRSSA agreed on 

specific and unique compensation rules, to be applied under a tailor-made inquisitorial process, 

conducted by adjudicators chosen by the parties pursuant to agreed upon criteria.  The parties 

provided for two levels of internal review, but no court review of IAP decisions.  The parties 

incorporated the details of the claims adjudication process into the IRSSA, and provided for 

ongoing supervision of its operation by committees composed of the various parties and 

stakeholders in the IRSSA.  The IRRSA is incorporated into, and given effect by, court orders.  

2. The applicant tries to frame the appeal as raising a general question of law regarding the 

availability of judicial review.  Because the IAP is not an administrative tribunal but rather a claims 

adjudication process created by a contract and given the force of a court order, it is clear that 

judicial review is not available.  The applicant cannot point to a single case that is inconsistent 

with or calls into question this determination.  It is not a matter that requires the attention of this 

Court.  

3. With respect to whether there is some other form of judicial recourse to overturn 

adjudicators’ decisions made in the IAP, in every jurisdiction that has considered the question, the 

courts have determined that the parties intended the court’s role to be limited to intervening in 

“exceptional circumstances” and that there is no jurisdiction for courts to create a new level of 

appeal based on a “reasonableness” standard.  The decision of the Court below is consistent with 

two unanimous decisions of the Ontario Court of Appeal and all decisions on the issue by the 

British Columbia courts.  There is no controlling authority, in any province or territory, contrary 

to what was decided in the decision appealed from.  There is no need for the intervention of this 
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Court. 

4. The applicant further argues that the appeal should be granted because the “exceptional 

circumstances” standard was wrongly applied in this particular case.  It is clear this concern is 

specific to the applicant, and raises no question of public or national importance to attract a review 

by this Court. 

5. The Chief Adjudicator submits that the possibility of allowing judicial review of IAP 

decisions would create profound uncertainty and unfairness to all the previous claimants who 

thought their IAP claims were complete.  It also risks reneging on the promise between the parties 

of the IRSSA to create an expeditious, closed, and final adjudicative process in which the parties 

themselves select the adjudicators by unanimous vote.  There is no public or national interest that 

would be served by granting leave to appeal in this case. 

B. Facts 

The IRSSA 

6. The terms of the IRSSA are the result of lengthy and detailed negotiations regarding the 

settlement of numerous Indian residential school class actions.  The IRSSA itself is given force 

through court orders (the “Implementation Orders”).  The Implementation Orders, issued by nine 

courts across Canada, inter alia, incorporate by reference all of the terms of the IRSSA, and 

provide for a procedure to permit an application to the courts for directions by way of a request for 

directions (“RFD”) regarding the implementation and administration of the IRSSA.1 

7. The goals of the IRSSA, as set out in the preamble, are to achieve a “fair, comprehensive 

and lasting resolution of the legacy of Indian Residential Schools” and to promote healing, 

education, commemoration, and truth and reconciliation.  The IRSSA achieves these goals in four 

ways: (a) providing compensation to former students of residential schools; (b) establishing a truth 

and reconciliation process; (c) finding and implementing healing programs; and (d) resolving all 

outstanding litigation.2  

                                                 
1 Reasons for Decision of the Court of Appeal for Manitoba, dated May 30, 2016 (“MBCA 

Reasons”) at para. 5, Applicant’s Application for Leave to Appeal (“ALA”) Tab 4, p. 50 
2 Fontaine v. Canada (Attorney General), 2016 ONCA 241 at  paras. 19-20 
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8. There are two components of the IRSSA aimed at providing individuals with 

compensation.  The Common Experience Payment (“CEP”), set out in Article 5, is a class-wide 

one time payment based solely on the length of time that an individual resided at the IRS.  The 

IAP, set out in Article 6 and Schedule “D” of the IRSSA, is a sui generis inquisitorial process 

under which claimants must prove they suffered serious physical or sexual abuse or other wrongful 

acts as defined in the IAP Compensation Rules.3   

9. The Chief Adjudicator is the Officer of the Court responsible for overseeing the IAP and 

supervising the adjudicators who hear IAP claims.  The Chief Adjudicator also has the authority 

to formulate and implement policies, guidelines, and directions dealing with the procedural aspects 

of IAP claims.  The Chief Adjudicator possesses “broad discretion” and “relative expertise.”4  The 

Chief Adjudicator does not exercise any statutory powers.  All of his powers derive from the 

Implementation Orders and the IRSSA. 

10. The IAP Oversight Committee is established pursuant to Schedule “D”, art. III(r), and 

consists of a chair and 8 other members, 2 from each of the following constituencies: former 

students (represented by the AFN and the Inuit Representatives), plaintiffs’ counsel (including 

Independent Counsel and the National Consortium), church entities (Catholic and Protestant) and 

government. 

11. While there is no provision for an appeal to the courts on any basis, the parties agreed that 

specific guidance on the interpretation and application of the IAP Model can be provided by the 

parties themselves.  Schedule “D”, art. III(r)(iii) provides that the Oversight Committee may give 

instructions on the “interpretation and application of the IAP Model.”  The Chief Adjudicator, 

pursuant to Schedule “D”, art. III(s)(i) can prepare such recommendations to be considered for 

approval by the Oversight Committee.  Such instructions are subject to certain limitations, and 

must be approved by the National Administration Committee (the “NAC”) before coming into 

force.  The NAC is made up of 5 representatives from plaintiffs’ groups, one from the government 

                                                 
3 MBCA Reasons at para. 7, ALA Tab 4, p. 51. Schedule “D” Independent Assessment Process 

(IAP) For Continuing Indian Residential School Abuse Claims (“Sched D”) can be found online 

at http://www.residentialschoolsettlement.ca/Schedule_D-IAP.PDF 
4 Fontaine v. Duboff Edwards Haight & Schachter 2012 ONCA 471 at paras. 54, 78 [Schachter] 

http://www.residentialschoolsettlement.ca/Schedule_D-IAP.PDF
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and one from the churches.  Instructions are effective once approved by the NAC and published 

by the Oversight Committee, but only bind participants with 2 weeks notice before their hearing. 

The IAP 

12. Schedule “D” to the IRSSA sets out the parties’ detailed agreement about how the IAP is 

to operate, including the compensation rules to be applied, the qualification, selection and training 

of adjudicators, and the rights of review. 

13. The process revolves around the claimant’s hearing, which is a private and confidential 

one-day proceeding, held at a location of the claimant’s choosing,5 with the claimant’s support 

persons present.  The hearing is designed to minimize further harm to claimants, but through 

questioning by the adjudicator, evidence and credibility are tested. 

14. The inquisitorial model selected by the parties for the IAP is significantly different than 

the adjudicative model utilized by many other tribunals and courts in Canada.  The adjudicator 

manages the hearing, questions all the witnesses, and then makes the necessary findings of fact to 

determine whether, and how much, compensation should be awarded in a particular case.  The 

adjudicator’s questioning must both draw out the full story from witnesses (leading questions are 

permitted where required), and test the evidence that is given (questioning in the form of cross 

examination is permitted where required).6  Claimants must establish a right to compensation by 

meeting the civil standard of proof on a balance of probabilities. 

15. Because of the need for a safe and efficient hearing process, parties have different 

procedural rights than in a court of law.  This is particularly true of alleged perpetrators, who have 

the right to respond to the claimant’s allegations and to testify, but not to receive the claimant’s 

personal information or to confront or cross-examine the claimant directly.7  

16. Schedule “D” of the IRSSA also provides for what constitutes a compensable claim, and 

how compensation is to be calculated.  In determining compensation, adjudicators have regard to 

                                                 
5 Subject to hearings being scheduled to promote economy; see Sched D, art. III(j)(i), p. 13 
6 Sched D, art. III(e), pp. 9-10 
7 Sched D, art. III(g), p. 12 
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the acts of abuse proven, and the nature of consequential harms established.  The IAP provides for 

a range of compensation points based on categories of abuse and categories of harm, and 

adjudicators select a number of points within that range by applying their expertise to the 

information received through the hearing process.  When a claimant submits an IAP application, 

he or she must set out the wrongs alleged, a narrative, and indicate by reference to the 

Compensation Rules the categories under which compensation will be sought.8 

17. Article II of Schedule “D” sets out two separate charts, establishing the categories of 

compensable acts and consequential harms that can be the subject of an adjudicator’s award.  The 

first chart, at page 3 of Schedule “D”, sets out five categories of sexual abuse (SL1 – SL5), one 

category of physical abuse (PL) and one category of “Other Wrongful Acts” (OWA).  The second 

chart in Article II sets out five categories of consequential harm.  Adjudicators are also required to 

have regard to a number of aggravating factors, and may also have to consider if any consequential 

loss of opportunity or income loss has been proven and whether the criteria for an award for future 

care has been established.  

18. Article II of Appendix IX provides further direction to adjudicators on how the 

Compensation Rules must be applied.  It provides: 

Compensation for proven continuing claims is to be determined exclusively pursuant 

to the Compensation Rules. The Rules are designed to ensure that compensation is 

assessed on an individualized basis. While the abuse suffered is an important indicator 

of the appropriate level of compensation, so too are the circumstances in which the 

abuse was suffered by the individual, and the particular impacts it had on him or her.  

 

The Compensation Rules were expressly designed to avoid a mechanistic approach to 

compensation by recognizing that a relatively less serious act can have severe 

consequences, and vice versa. They accomplish this goal by requiring both an objective 

assessment of the severity of the abusive act, and then a distinct and highly subjective 

assessment of how that act affected the individual Claimant. Accordingly, the 

categories defining acts and harms must be assessed separately, and the words in each 

category must be read purposively within their respective contexts.9 

 

 

                                                 
8 See Sched D, Appendix I 
9 Sched D, Appendix IX, art. II, p. 34 [emphasis added] 
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IAP Adjudicators 

19. IAP Adjudicators are not statutory decision-makers.  Rather, IAP Adjudicators are 

empowered by the Implementation Orders and the IRSSA to make binding findings of credibility, 

liability and compensation.10  

20. The parties to the IRSSA understood that the responsibilities of IAP adjudicators require a 

unique combination of skills.  The Western Administrative Judge has noted: 

Recognizing this, the parties agreed that adjudicators should be highly-qualified 

individuals selected by all-party consensus, who receive intensive training approved by 

the IAP Oversight Committee and ongoing mentoring by the Chief Adjudicator and 

other senior adjudicators.11 

21. Appendix V of Schedule “D” sets out the skills and capacities that the parties agreed were 

essential for those who would be interpreting and applying the IAP to individual claims.  Some of 

these would be expected of any decision maker in an adjudicative process considering personal 

injury claims, such as knowledge of personal injury law and damages assessment, and a 

demonstrated ability to assess credibility and reliability.  Other criteria are more specialized for 

the IAP process, such as sensitivity to Aboriginal culture and history, knowledge of and sensitivity 

to sexual and physical abuse issues, and the ability to elicit useful evidence in a concise manner.  

It is “noteworthy that adjudicators need not be legally trained, so long as they have a combination 

of related training or significant experience.”12  

22. The parties also agreed to retain control over the appointment of adjudicators.  IAP 

adjudicators are chosen not by the Chief Adjudicator but by the unanimous agreement of a 

selection board composed of one representative of each of former students, plaintiffs’ counsel, 

church entities and government.13  The selection board is appointed by the Oversight Committee.   

23. The Chief Adjudicator is responsible for the training and leadership of the independent 

adjudicators.14  The Chief Adjudicator is required to, inter alia (a) implement training programs 

                                                 
10 Sched D, art.  III(a)(v) 
11 Fontaine v. Canada (Attorney General), 2016 BCSC 2218 at para. 17 [Bundled RFDs] 
12 Bundled RFDs at para. 18 
13 Sched D, Appendix XIII 
14 There are now about 66 adjudicators, while at one point there 109 adjudicators.  
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and administrative measures designed to ensure consistency among the decisions of adjudicators 

in the interpretation and application of the IAP, (b) assess on an ongoing basis the training and 

mentoring needs of adjudicators and develop appropriate programs; (c) provide advice to 

adjudicators on compliance with the IAP; and (d) receive complaints about the performance of 

adjudicators and meet with adjudicators to discuss concerns and develop remedial actions to 

resolve same if appropriate.15 

24. Training programs for adjudicators that are developed by the Chief Adjudicator are 

approved by the Oversight Committee.  The Chief Adjudicator has implemented a policy of 

internal reviews of Adjudicator decisions by the Chief Adjudicator’s Office, which is published as 

Guidance Paper 5.16  This process helps ensure consistent, high-quality decision-making within a 

framework that respects the independence of every adjudicator. 

25. Article III(m) of Schedule “D”, provides measures to ensure consistency of decisions, and 

III(n) provides for the assignment of adjudicators based on their particular expertise.  However, 

the parties specifically provided in Appendix X(5) that the principle of stare decisis does not apply: 

Although reasons will be issued in each case, the IAP will not operate on the basis of 

binding precedent. All adjudicators are of equal authority, and should not consider 

themselves bound by each other’s previous decisions. Through conferencing, 

adjudicators may come to a common interpretation of certain procedural issues, but 

each case must be determined on its own merits.17 

IAP Review Process 

26. The rights of review are set out in Schedule “D”, art. III(l).  These provide for a first level 

review by a second adjudicator and a second level review by the Chief Adjudicator or his 

designate.  Both the parties who can seek a review and the grounds for each level of review are 

specified in Schedule “D”. 

                                                 
15 Sched D, art. III(s)(i) 
16 “Policy of Internal Reviews of Adjudicator Decisions by Chief Adjudicator’s Office” (March 

23, 2010), found online at http://www.iap-pei.ca/media/information/publication/pdf/directives/gp-5-

eng.pdf; “The Chief’s Adjudicator’s Responsibility to Promote Consistency, Coherence and 

Quality in IAP Decisions: Appendix “A” to Guidance Paper 5” (June, 2009) found online at 

http://www.iap-pei.ca/media/information/publication/pdf/directives/gp-5-sch-a-eng.pdf  
17 Sched D, Appendix X(3), p. 42 

http://www.iap-pei.ca/media/information/publication/pdf/directives/gp-5-eng.pdf
http://www.iap-pei.ca/media/information/publication/pdf/directives/gp-5-eng.pdf
http://www.iap-pei.ca/media/information/publication/pdf/directives/gp-5-sch-a-eng.pdf
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27. The provisions contemplate that claimants may require a second adjudicator (the first level 

of review) to review a decision for palpable and overriding error in both standard and complex 

track claims.  Defendants may only request a second adjudicator to review a decision for palpable 

and overriding error in complex track claims.  If a palpable and overriding error is found, the 

reviewing adjudicator may substitute his or her own decision or order a new hearing.  No provision 

is made for a second review by a re-reviewing adjudicator with respect to palpable and overriding 

errors. 

28. Any party may ask the Chief Adjudicator or his designate to determine whether an 

adjudicator’s decision or a reviewing adjudicator’s decision properly applied the IAP Model to the 

facts “as found by the adjudicator.”  As a result, review for failure to properly apply the IAP Model 

can take place at the request of either party, and at either level of review.  If there has been a failure 

to apply the IAP Model, the decision may be corrected. The Oversight Committee approves 

designates to exercise the Chief Adjudicator’s review authority to assess whether an original 

adjudicator has properly applied the IAP Model.  

29. Nothing in Schedule “D”, or any other part of the IRSSA, contemplates court review of 

decisions made by IAP adjudicators. This can be contrasted with other parts of the IRSSA which 

specifically provide for access to the Courts,18 or other class actions which provide a right of appeal 

to the courts from the claims process.19  As a result, the courts have characterized the IAP as a 

“closed process” and “a complete code” that limits access to the courts, preserves the finality of 

the IAP process and respects the expertise of IAP adjudicators.20 

 

                                                 
18See the following provisions of the IRSSA which explicitly contemplate Court involvement or 

oversight: art. 4.11(6), 4.11(9), 4.11(12)(j) and 7.01(2), 4.11(12)(k) and 5.09(2) and 5.09(3), 

4.11(12)(l) and 12.01(5), 4.11(12)(q) and 6.03(3), 4.11(13), 4(11)(14), 4.12(7), 5.04(3), 13.08(2), 

13.08(4) 
19 Court review of a referee’s decision is explicitly contemplated in the 1986-1990 Hepatitis C 

Settlement Agreement, see 

http://www.hepc8690.ca/content/documents/agreement/schedule1/articleTen-e.shtml#10.01 

20 Bundled RFDs at paras. 23, 173, 178 

http://www.hepc8690.ca/content/documents/agreement/schedule1/articleTen-e.shtml%2310.01
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The Status of the IAP 

30. The IAP has now nearly completed its mandate.  99.8% of all anticipated IAP hearings 

have already been held: 26,574 in total.21  Of the 38,099 total claims filed in the IAP, 37,093 (97%) 

have been resolved.  Of the 1,006 unresolved claims, only 42 hearings were scheduled for a later 

date or waiting scheduling; 443 cases were awaiting decisions, and 521 cases were expected to be 

resolved through non-hearing means.  Over $3.137 billion has been paid to successful claimants.22   

The Decisions of the Courts below 

31. A request for directions was brought before Justice Edmond, the supervising judge of 

Manitoba.  The applicants, in the main, asked for a declaration that J.W. suffered sexual abuse as 

defined at SL1.4 of the IAP Compensation Rules.23  The applicants argued that the adjudicator, 

review adjudicator, and re-review adjudicator failed to apply the terms of the IAP by interpreting 

“any touching” to mean “sexual touching”; by applying alien jurisprudence from a different 

context, namely R. v. Chase [1987] 2 S.C.R. 293, a criminal law decision about sexual assault; and 

by requiring a “sexual intent” or a “sexual purpose”.24 

32. After reviewing the jurisprudence on the jurisdiction of courts to consider re-review 

decisions, and placing particular reliance on Fontaine v. Canada (Attorney General), 2014 MBQB 

200 [Residents] where Schulman J. held that he had jurisdiction to resolve conflicting 

interpretations of the words “resident” and “School activities”, and Fontaine v. Canada (Attorney 

General), 2016 ONSC 4326 [Spanish RFD SC], where Perell J. held the courts had a “general 

curial jurisdiction” over IAP matters, Justice Edmond held that he had the power to review the 

                                                 
21 All statistics are as of August 25, 2017,  see http://www.iap-pei.ca/stats-eng.php 
22 Fontaine v. Canada (Attorney General), 2017 BCSC 1633 at paras. 21-22 [Double RFD]  
23 Reasons for Decision of the Court of Queen’s Bench of Manitoba, dated April 3, 2016 (“MBQB 

Reasons”) at para. 20, ALA Tab 4, p. 12. SL1.4 provides for compensation for “any touching of a 

student, including touching with an object, by an adult employee or another adult lawfully on the 

premises which exceeds recognized parental contact and violates the sexual integrity of the 

student.” 

24 MBQB Reasons at para. 19, ALA Tab 4, pp. 11-12 

http://www.iap-pei.ca/stats-eng.php
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decision of the re-review adjudicator to determine whether she failed to apply the terms of the IAP 

Compensation Rules and that this was a limited form of curial review reserved for exceptional 

circumstances. Justice Edmond went on to say: 

I find that my jurisdiction in reviewing the substantive decisions of IAP adjudicators is 

confined to ensuring that the Re-Review Adjudicator did not endorse a legal 

interpretation that is so unreasonable that it amounts to a failure to properly apply the 

IAP to the facts of a particular case.25  

33. On the merits of the interpretation of SL1.4, Justice Edmond concluded that it was not a 

reasonable interpretation of SL1.4 to require sexual intent or sexual purpose to find sexual assault, 

and this was not corrected on review or re-review, resulting in a failure to properly apply the terms 

of the IRSSA and the IAP.26
 

34. By the time the appeal at bar was decided, Perell J.’s decision in Spanish RFD SC had been 

overturned by an unanimous bench at the Ontario Court of Appeal.27  On appeal in the case at bar, 

Justice Beard for the Court held that the supervising judge had erred in a similar manner as Perell 

J. in Spanish RFD SC. 

35. Justice Beard agreed with the Ontario Court of Appeal that the courts have no “general 

curial jurisdiction” and therefore the judge below erred by “focusing on the adjudicator’s 

interpretation of the IAP rather than on whether the adjudicator considered the correct terms.”28 

Justice Beard went on to say:  

There is another reason why this difference is important.  The court’s jurisdiction was 

described in Schachter as applying in “very exceptional” and “very limited” 

circumstances (at paras 53, 57).  If the jurisdiction includes the right to determine 

whether there had been an unreasonable interpretation of a term of the IRSSA or IAP, 

the court’s jurisdiction would be extended to many, rather than limited or exceptional, 

cases.  As Sharpe JA said in the Perell appeal, the SJ’s disagreement with the 

adjudicator’s conclusion does not equate to a failure to enforce or apply the IAP and 

justify judicial intervention.  If it did, all IAP decisions would be appealable (see para 

55). 

 

                                                 
25 MBQB Reasons at para. 40, ALA Tab 4, pp. 22-23 
26 MBQB Reasons at paras. 57-58, ALA Tab 4, p. 28 
27 Fontaine v. Canada (Attorney General), 2017 ONCA 26 [Spanish RFD CA] 
28 MBCA Reasons at para. 53, ALA Tab 4, p. 69 
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Further, if the SJ’s interpretation of jurisdiction is correct, it is difficult to see why it 

would not apply to Canada as well, so that Canada could argue that an unreasonable 

interpretation that resulted in it having to pay compensation that the IRSSA did not 

intend it to pay was also a failure to properly apply the IAP.  This would open the door 

to further applications to the courts, with the result that access to the courts would be 

available in many more cases.29   

 

36. The Court of Appeal found that the supervising judge erred by introducing the test of “so 

unreasonable that it amounts to a failure to properly apply the IAP.”30  The Court also effectively 

overturned the Residents decision, stating that the “case is not persuasive” and expressly declined 

to follow it.31 

37. Justice Beard concluded by stating: 

By determining whether the adjudicator’s interpretation of the terms of the IAP was 

unreasonable (the standard actually applied) and whether the re-reviewing 

adjudicator’s failure to correct that interpretation resulted in a failure to properly apply 

the terms of the IAP, the SJ was carrying out an appeal or judicial review of the 

adjudication and review decisions.  This he was not entitled to do because the 

compensation decision of the re-review adjudicator under the IAP was final and not 

subject to either appeal or judicial review by the courts on any standard.  By broadening 

the review process, the SJ went beyond the extremely limited recourse to the courts 

that was permitted in Schachter and in the Perell appeal.  This would have the effect of 

significantly increasing the time required to complete the individual and overall claims 

process, thereby failing to respect the objectives of providing a closed and expeditious 

adjudication process. 
 

For these reasons, I would find that the SJ erred in his interpretation of his jurisdiction 

to hear and determine the RFD.  In my view, his jurisdiction was limited to determining 

whether the adjudicator implemented the provisions of the IAP in the narrow sense of 

determining whether she considered the correct terms.  Once it was determined that she 

considered the correct terms, being category SL1.4, his jurisdiction ended and he 

should have dismissed the RFD.  Instead, he considered whether she erred by not 

properly interpreting that category, which was outside his jurisdiction.32 

 

PART II. STATEMENT OF QUESTION IN ISSUE 

38. The only question at issue in this leave application is whether the Applicants’ proposed 

                                                 
29 MBCA Reasons at paras. 54-55, ALA Tab 4, pp. 69-70 [emphasis added] 
30 MBCA Reasons at para. 56, ALA Tab 4, p. 70 
31 MBCA Reasons at para. 68, ALA Tab 4, p. 74 
32 MBCA Reasons at paras. 71-72, ALA Tab 4, p. 75 [emphasis added] 
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appeal raises issues of public and national importance which require the attention of this Court. 

PART III. STATEMENT OF ARGUMENT 

39. The Chief Adjudicator submits that no pressing issue of public or national importance 

requiring the attention of this Court is raised by the proposed appeal.  The decision of the Court of 

Appeal is consistent with all appellate authority on this issue.  There is nothing that needs to be 

corrected or clarified with this body of law to warrant this Court’s intervention.  The Applicant 

characterizes the impugned decision as one that has continued the trend of decreasing the 

availability of judicial intervention in the IAP. However, the Applicant fails to comprehensively 

examine the entire jurisprudence related to the issue, including the most recent authority from the 

Ontario Court of Appeal and the Western Administrative Judge (who is the most experienced 

IRSSA supervising judge).33  A full review of the case law reveals that the proposed appeal is an 

attempt to change the existing jurisprudence which has consistently held there is no judicial review 

of IAP decisions and judicial recourse is limited to “very extraordinary” circumstances. 

40. Undermining this body of law would be deleterious to the intent of the IRSSA to create an 

expeditious, closed, and final adjudicative process. The prospect of adding three potential avenues 

of judicial review on top of the three levels of adjudication available within the IAP is antithetical 

to the objective of the IRSSA. The Chief Adjudicator submits that no compelling national or public 

interest would be served by granting leave in this case. 

There is no need for this Court’s direction on whether the IAP, or any other claims 

adjudication process established by a contract and given the force of a Court order, is subject 

to judicial review  

41. Every single court that has considered this question has agreed with the decision in 

Schachter – decisions made by IAP Adjudicators are not subject to judicial review.  IAP 

adjudicators do not exercise any statutory authority.  The applicant has pointed to no case authority 

that would suggest that adjudicators acting pursuant to a settlement agreement are subject to 

judicial review.  

                                                 
33 Justice Brown, the Western Administrative Judge, has since 2009 heard more than 40 RFDs and 

determined more than 745 CEP Court Appeals: Double RFD at para. 3. 
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42. Chief Justice Winkler’s decision in Schachter made it clear that  IAP adjudicators are not 

subject to judicial review:  

The argument regarding judicial review similarly has a fatal flaw. The reality is that the 

Chief Adjudicator, in conducting a paragraph 19 review, is acting pursuant to the terms 

of orders issued by nine superior courts. The courts issued those orders through the 

exercise of jurisdiction arising from the pertinent statutes, rules of court and, as stated 

by the Supreme Court of Canada in Western Canadian Shopping Centres Inc. v. Dutton 

(2001 SCC 46 at para. 34) the "inherent power to settle the rules of practice and 

procedure as to disputes brought before them...". Judicial review may be available 

where a statutory power of decision has been exercised by an inferior tribunal, but a 

superior court does not judicially review its own order. Here, where the Chief 

Adjudicator is acting pursuant to a term of the orders issued by superior courts, he 

cannot be said to be exercising a statutory power of decision subject to judicial 

review.34 

43. The Court of Appeal agreed, stating: 

The Administrative Judge also correctly concluded that there is no right to seek judicial 

review from a legal fee review decision of the Chief Adjudicator. The court's 

jurisdiction to issue a declaration under s. 2(1)2 of the Judicial Review Procedure Act, 

R.S.O. 1990, c. J.1 (the "JRPA") relates only to "the exercise, refusal to exercise or 

proposed or purported exercise of a statutory power". As the Administrative Judge 

explained, the Chief Adjudicator is not exercising a statutory power of decision, but 

rather renders his fee review appeal decision pursuant to the authority derived from the 

implementation orders, as approved by the relevant provincial and territorial superior 

courts. 

 

The appellant further contends that the office of the Chief Adjudicator is a quasi-

judicial public body that is subject to judicial review proceedings by way of an 

application for an order in the nature of mandamus or certiorari under s. 2(1)2 of the 

JRPA. I do not agree with this assertion. Judicial review is not available to review the 

exercise of authority by a judicially created body, which has been given certain duties 

as provided by the terms of the S.A. and the implementation orders. The office of the 

Chief Adjudicator was created by order of the courts in approving the negotiated terms 

of settlement of class action litigation. The authority of that office is exercised in 

relation to those class members who have elected to advance claims through the IAP 

and their counsel. The terms of the S.A. and the implementation orders set out the 

process for reviewing decisions of the IAP Adjudicators. Recourse to the courts is only 

available if it is provided for in the S.A. or the implementation orders.35 

44. As this Court’s decision in Dunsmuir v. New Brunswick makes clear, the availability of 

                                                 
34 Fontaine v. Canada (Attorney General), Direction re Duboff, Edwards, Haight & Schachter 

dated March 7, 2011 (File No. 00-CV-192059CP) at para. 19 [emphasis added] 
35 Schachter at paras. 51-52 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html#sec2subsec1_smooth
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html#sec2subsec1_smooth
https://www.canlii.org/en/on/laws/stat/rso-1990-c-j1/latest/rso-1990-c-j1.html
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judicial review, and the standard of reasonableness which is utilized within that process, are 

grounded in concerns about maintaining the rule of law and legislative supremacy.36  Attempts to 

insulate decisions made by administrative bodies exercising authority delegated to them by the 

legislature from judicial oversight raise these constitutional concerns.  This is not the case with a 

claims adjudication processes developed pursuant to contract, even if the government is one of the 

parties to the contract.  

45. Parties to a class action are entitled, subject to court approval, to design a claims 

adjudication process as part of the settlement of a class action.  In establishing that process, the 

parties are entitled to decide whether decisions made within that process will be subject to court 

review and if so, to what extent.  

46. Pursuant to the provisions of class action legislation, such as section 35 of The Class 

Proceedings Act,37 the settlement, including the establishment of any claims adjudication process, 

must be subject to judicial approval.  At that stage, the court must determine whether the claims 

adjudication system, including the availability or non-availability of recourse to the courts to 

review substantive decisions of adjudicators, is sufficient.  In this case, the IRSSA was given 

approval by the nine Implementation Orders.  Each of those courts thus approved the settlement 

on the basis that the only rights to court review would be those set out in the IRSSA itself. Justice 

Winkler, who wrote both the leading decision on approval of the IRSSA,38 and the first decision 

in Schachter, made it clear that the settlement was approved on this basis.  

47. Once the settlement has been approved, the Supervising Courts can issue orders to facilitate 

the administration of the settlement, but they cannot change the content of the settlement.  They 

cannot provide for a level of court review not provided by the IRSSA.   

48. The applicant does not point to any case from any jurisdiction regarding any class action 

that suggests that judicial review is available to review the decisions of adjudicators appointed by 

the parties.  Even the cases relied on by the applicant at paragraphs 37 and 38 of its memorandum 

                                                 
36 2008 SCC 9 at para. 30 
37 C.C.S.M. c. C130 
38 Baxter v. Canada (Attorney General), 2006 CanLII 41673 (ONSC) [Baxter] 
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of argument as applying a reasonableness (or modified reasonableness) standard of review do not 

take issue with the holding in Schachter that judicial review is not available.39 This is not a subject 

that requires the attention of this Court. 

The limited availability of judicial recourse with respect to IAP decisions is well established 

49. The scope of judicial recourse under the IAP is a question of contractual interpretation, 

limited to this class action. Schachter was the first time that the Courts addressed the scope of 

judicial intervention permitted by the IRSSA. The Ontario Court of Appeal in that case found that 

that judicial recourse was available only in very exceptional or very limited circumstances “where 

the final decision of the Chief Adjudicator reflects a failure to comply with the terms of the 

[IRSSA] or the implementation orders.”40  Many cases have gone on to interpret and apply 

Schachter.  The “timeline” set out at paragraph 42 of the applicant’s memorandum of argument 

omits numerous significant court decisions.  

50. In Alberta, the supervising judge, Justice Nation, has noted: “So long as the adjudicator did 

not exceed his jurisdiction…his decision should stand…The IAP is established by the IRSSA and 

that agreement makes no provision for any appeal or review to this or any of the supervising courts 

of the decisions made in that process.”41  

51. In British Columbia, the Western Administrative Judge, Justice Brown, held, in what is 

known as the “Bundled RFD” decision in which five RFDs were heard at the same time: 

 

[7]   In retrospect, it was distinctly advantageous to hear these five RFDs together. 

While each initially appeared to be distinct and exceptional (and while each has been 

determined on its own merits), when heard together it became difficult to distinguish 

them from ordinary appeals.  That is the challenge in applying the test articulated by 

the Ontario Court of Appeal in Fontaine v. Duboff Edwards Haight and Schachter and 

determining whether the “very exceptional circumstances” warranting judicial recourse 

arise in these RFDs. 

                                                 
39 Residents at para. 54 (“It is not an appeal or a traditional review of the Chief’s Adjudicator’s 

decision”); MBQB Reasons at paras. 7, 28, ALA Tab 4, pp. 21, 30 (“The IRSSA does not provide 

any express further rights of appeal or judicial review” and “Re-Review decisions are not 

reviewable by judicial review, as the IAP adjudicators are creatures of contract, not statute.”) 

40 Schachter at paras. 53, 57 
41 Fontaine v. Canada (Attorney General), 2015 ABQB 225 at para. 53 



16 

 

 

… 

[177]  …I cannot accept that Schachter grounds a general “curial review” jurisdiction.  

In my view, the Court of Appeal for Ontario accepted that the parties to the IRSSA 

intended that access to the supervising judges be extraordinarily limited insofar as the 

IAP is concerned.  I note that the phrase “curial review” does not even appear in 

Schachter.  Moreover, the phrase “curial review” suggests a right to seek review before 

the Courts and a standard of review, both of which are untenable given the guidance 

provided by the Court of Appeal for Ontario in Shachter [sic].  The preferable phrase 

– and concept – is judicial recourse.  The Court of Appeal has explained that “the right 

to seek judicial recourse is limited to very exceptional circumstances”. 

 

[178]   There is good reason for this.  Fundamentally, the IRSSA is a contract.  The 

IAP is a negotiated process, and a complete code.  To put it plainly, when the IAP 

Model was negotiated, the parties called “Done!” at re-review by the Chief Adjudicator 

or his or her delegate.  The court must honour the parties’ intentions.  By limiting access 

to the courts, finality is preserved and the expertise of the Chief Adjudicator and those 

under his supervision is recognized. 

… 

[180]   This principle of deference is even more imperative in this case.  Despite my 

years of administering the IRSSA, it would be  impossible for me to know better than 

those who have been immersed in the IAP since the IRSSA and with it, the IAP Model 

were implemented. This is plainly a setting where a deferential approach is both 

warranted and essential.  The Courts are simply not well-placed to make findings of 

fact.42 

52. The British Columbia Court of Appeal has also cited Schachter with approval, noting the 

Chief Adjudicator’s “broad discretion” and “relative expertise”.43  

53. There have been three lower court decisions that have suggested a broader scope for 

judicial intervention, and they have now all been overruled.  The first was Justice Schulman’s 

decision in the Residents decision, which the Court of Appeal in the case at bar expressly declined 

to follow.  In a 2015 decision, Justice Schulman himself seemed to have stepped-back from the 

wider jurisdiction he had exercised in Residents, stating: 

This proceeding is not an appeal from the decision of the designate, nor is it an 

Application for Judicial Review of the decision, nor is it an Application for a 

Declaration or interpretation of a statute, court order or agreement.  None of those 

                                                 
42 Bundled RFDs at paras. 176-180 [emphasis added; footnotes omitted] 
43 Canada (Attorney General) v. Merchant Law Group LLP, 2017 BCCA 198. The appellant has 

applied for leave to appeal in this court on an unrelated issue (S.C.C. File No. 37716) 
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proceedings are available to a claimant or lawyer who acts for a claimant under the 

IRSSA.44 

54. The second was Justice Perell’s decision in the Spanish RFD SC case.  This was overturned 

by a unanimous Court of Appeal.  The Court of Appeal cited extensively from Justice Brown’s 

Bundled RFDs decision: 

[52]   I disagree with the administrative judge’s conclusion that Schachter created a 

“general curial jurisdiction” in relation to the IAP. This court did not use that phrase 

and the entire thrust of the judgment is to the contrary. As Brown J. explained in 

Fontaine v. Canada (Attorney General), 2016 BCSC 2218 (CanLII), at para. 177: “the 

phrase ‘curial review’ suggests a right to seek review before the courts and a standard 

of review, both of which are untenable” in the light of Schacher [sic]. 

 

[53]   Schachter imposed strict limits on the scope for judicial intervention. It did so to 

respect the IRSSA, the contract the parties negotiated, of which the IAP is a 

fundamental part. As this court recognized in Fontaine v. Canada (Attorney General), 

2016 ONCA 241 (CanLII) at para. 48: “[a]djudicators are specially trained to conduct 

the hearing in a way that is respectful to the claimant and conducive to obtaining a full 

description of his or her experience”. The IAP has been aptly described as “a complete 

code” that limits access to the courts, preserves the finality of the IAP process and 

respects the expertise of IAP adjudicators: see Fontaine v. Canada (Attorney General), 

2016 BCSC 2218 (CanLII), at para. 178.45 

55. Perell J. has since cited Spanish RFD CA in noting the “very exceptional circumstances” 

required for judicial recourse and stating that there are now “strong judgments directing the court 

to not intervene in the IAP process.”46 

56. Justice Brown has also, since the Spanish RFD CA decision, summarized the jurisprudence 

relating to the principles of judicial recourse: 

[65]   The principles governing RFDs seeking judicial recourse from IAP decisions 

have been coalesced in a number of recent court decisions. These decisions are the 

progeny of the Ontario Court of Appeal’s decision in Fontaine v. Duboff Edwards 

Haight and Schachter, 2012 ONCA 471. They all reinforce the view that the IAP was 

intended by the parties to be a “complete code”.  Allowing ready access to the courts 

for appeal or judicial review would seriously compromise the finality of the IAP and 

fail to pay appropriate heed to the expertise of IAP adjudicators. As such, judicial 

recourse is restricted to “very exceptional” cases, where the IAP decision in question 

reflects a “patent disregard” of the IAP Model. 

 

                                                 
44 Fontaine et al. v. AG Canada et al., 2015 MBQB 158 at para. 21 
45 Spanish RFD CA at paras. 52-53 
46 Fontaine v. Canada (Attorney General), 2017 ONSC 2487 at paras. 176, 182 
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[66]   At the risk of stating the obvious, this is a very onerous standard. This high 

threshold reflects at least two factors. The first is a realization of the jurisdictional 

limitations of the court when dealing with an IAP decision. As I noted in the so-called 

“Bundled RFD” decision, fundamentally, the IRSSA is a contract.  It is outside of the 

purview of the court to create another level of review of these decisions that is not 

captured by the language of that agreement. The court must respect the parties’ 

intention to create an adjudicative process with a sense of finality. 

 

[67]   The second factor is a policy preference (that was formalized into the terms of 

IRSSA and the IAP process itself) for granting deference to the IAP Adjudicators. This 

policy is the same as that which encourages deference to trial judges and administrative 

tribunals. Simply put, these bodies which make decisions at first instance are best 

positioned to make certain determinations and have an expertise that a reviewing court 

may lack…  

… 

[70]   In the Spanish RFD case, the Ontario Court of Appeal provided further guidance 

on what constitutes “patent disregard”. As the Court noted, it is not permissible for the 

reviewing court to engage in a “detailed review of the factual findings”. Further, 

disagreeing with the conclusion of an IAP adjudicator does not justify judicial 

intervention.  A high degree of deference must be accorded to these decisions.47 

57. The only other decision which adopted a broader approach to judicial recourse was the 

decision of the Manitoba Queen’s Bench in this case, in a decision that relied heavily on Justice 

Perell’s now overturned decision in Spanish RFD SC.  

58. Upon a review of the jurisprudence, it is clear that what has occurred is not a gradual 

“narrowing of judicial supervision” as the applicant contends.48  Rather, the jurisprudence has 

consistently held that judicial recourse is extremely narrow and only applies in very exceptional 

                                                 
47 Fontaine v. Canada (Attorney General), 2017 BCSC 946 at paras. 65-70 [footnotes omitted; 

emphasis added.]; see also Double RFD at paras. 52-61 where Justice Brown again summarizes 

the jurisprudence, adopting Schachter, Spanish RFD CA, and the Manitoba Court of Appeal’s 

decision in the case at bar. One of the RFDs in the Double RFD decision also dealt with an 

argument that the adjudicator did not properly interpret SL1.4 in part because the adjudicator 

required “sexual intent” and improperly applied R. v. Chase. Justice Brown dismissed the RFD, 

holding that the “interpretative choices” are entitled “significant deference”, that it was open for 

the adjudicators to consider Chase in interpreting SL1.4, and that ultimately there was no 

exceptional circumstance permitting the court to intervene. 

48 Applicant’s Memorandum of Argument at para. 42, ALA Tab 5, pp. 92-93 
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circumstances.  Permitting a court to review and IAP decision for “reasonableness” offends the 

contract the settling parties created and is contrary to the policy preference of deferring to 

specialized and highly trained IAP adjudicators.  

59. The jurisprudence has been consistent since the issue was first examined in depth in 

Schachter.  The appellate authority (including the Court of Appeal in the case at bar) has 

appropriately limited the scope of court review as contemplated by the IRSSA.  In British 

Columbia, the same result has been reached by the Supervising Court. There is no need for this 

Court to interfere with the established body of law.  

The alleged misapplication of the Schachter test is not a matter of public or national 

importance 

60. As an alternative, the applicant appears to argue that leave should be granted based on a 

misapplication of the appropriate test to the facts of this case.  That assertion raises no question of 

public or national importance. 

61. Moreover, it is important to remember that because of the advanced age of many IAP 

claimants, and the deeply painful experiences suffered by IAP claimants, the IAP was designed to 

be a sui generis and closed adjudication process that would provide expeditious and timely 

resolution of claims.  The IAP is now almost complete.    

62. If leave is granted, the tens of thousands of claimants across Canada who have completed 

their IAP claims will be put in considerable uncertainty about whether their claims are in fact 

complete.  Claimants who were successful (of which almost 89% of those whose claims went to 

hearings before IAP adjudicators, or Negotiated Settlement Process interviews, are),49 will be left 

wondering whether their claims will be at risk of judicial intervention, given the potential for 

Canada and the Churches to seek the intervention of the courts.  Those claimants who were not 

successful or entirely successful may also view the entire process as fundamentally unfair if a 

change in the law now would not change their ability to seek judicial recourse.  In all cases, 

allowing leave to appeal would re-open wounds and a chapter in claimants’ lives that they thought 

was closed. 

                                                 
49 Double RFD at para. 22 



20 

 

 

63. Even from the very beginning, the large number of elderly class members and the need to 

secure expeditious justice was a significant concern.  Justice Winkler in approving the IRSSA in 

Baxter noted, while discussing the jurisdiction of the supervisory courts, that “time is of the 

essence” due to the fact that class members were dying at a rate of 1,000 per year and that the 

death rate was expected to increase over time.50  The Chief Adjudicator submits that time continues 

to be of the essence.  Granting leave to appeal represents a major step back and risks unraveling 

the entire IAP – a process which has been able to expeditiously resolve over 38,000 claims in a 

little over 10 years in large part because judicial recourse is very limited. 

64. The public interest in putting the matter to rest lies not just in protecting the personal 

feelings of the claimants, but in the very ability of the IRSSA to achieve its broader purpose of 

healing and reconciliation and to compensate victims of the IRS system in a closed and expeditious 

manner. 

Conclusion 

65. This appeal does not raise any serious question about the availability of judicial review of 

class action settlements generally.  The only question is whether this particular contract, the 

IRSSA, permits recourse to the courts for a fourth level of review for reasonableness not provided 

for in the agreement itself.  The Courts have consistently held that it does not.   

66. The proposed appeal attempts to disturb this scheme and the jurisprudence limiting the 

courts’ ability to intervene in the IAP process.  Doing so is at odds with the public and national 

interest.  It risks undermining the agreement the parties had made to create a closed, expeditious, 

out-of-court process to resolve IAP claims. 

PARTS IV AND V. COSTS SUBMISSION AND NATURE OF ORDER SOUGHT 

67. The Chief Adjudicator requests that the application for leave be dismissed. 

 

 

                                                 
50 Baxter v. Canada (Attorney General), 2006 CanLII 41673 (ONSC) at para. 80. 
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