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MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND FACTS 

A. Overview 
1. The proposed appeal concerns a fact-driven inquiry regarding the proper interpretation of 

the Indian Residential Schools Settlement Agreement (“IRSSA”).  At issue is the Independent 

Assessment Process (“IAP”), a post-litigation claims assessment process created and negotiated 

by the parties to the IRSSA to provide eligible claimants with the opportunity to receive 

compensation for Indian Residential School abuse.   

2. Following a consistent line of jurisprudence, the Manitoba Court of Appeal (the “MBCA”) 

applied a sui generis approach, referred to in jurisprudence nationwide as the “Schachter 

threshold”, to determine whether it could intervene in the IAP claim of Applicant J.W.  The MBCA 

correctly held that judicial recourse is available on an IAP claim only in “exceptional 

circumstances” where a decision of the Chief Adjudicator or his designate reflects “a failure to 

consider the terms of the IRSSA or the implementation orders […].”1   

3. The Applicants challenge the Schachter threshold, ignoring the strong rationale behind it, 

and suggest replacing it entirely with the doctrine of judicial review.  If allowed, the proposed 

appeal would expand the superior courts’ jurisdiction to remit or reconsider IAP compensation 

decisions, materially amending the IRSSA and disrupting the integrity and finality of the IAP. 

4. There is no question of public importance here.  At its heart, the proposed appeal concerns 

the interpretation of the IRSSA and related court orders, matters which have been addressed 

consistently by courts throughout Canada.  The parties considered the IAP to be a post-litigation 

process, from which no appeal or judicial review was available.2  In the interests of finality, they 

did not include a right of court access following the conclusion of an IAP claim. 

5. The application for leave to appeal must be dismissed. 

                                            
1 The Attorney General of Canada v JW and Reo Law Corporation et al, 2017 MBCA 54 [MBCA 
Decision] at para 36; Application for Leave to Appeal of the Applicants, J.W. and REO Law 
Corporation, dated August 28, 2017 [REO Application Record], Tab 4 at 61-62. 
2 Fontaine v Duboff Edwards Haight & Schachter, 2012 ONCA 471, 111 OR (3d) 461 
[Schachter ONCA]. 
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B. Statement of Facts 

6. The substantive factual background relates primarily to the history of the IRSSA and the 

contents of the IAP Model.  Given the courts’ long-standing role supervising the implementation 

and administration of the IRSSA, many pertinent factual details are sourced to jurisprudence and 

court orders in addition to the agreement itself. 

7. Insofar as the proposed appeal implicates the IAP claim of J.W., those facts remain largely 

uncontested but require some correction and supplementation as below. 

(i) The IRSSA 

Creation of the IRSSA 

8. The IRSSA is a national class action settlement agreement seeking the “fair, 

comprehensive and lasting resolution of the legacy of Indian Residential Schools.”3  The IRSSA 

resolved outstanding litigation related to Indian Residential Schools, and established two main 

compensation processes: the Common Experience Payment (CEP), which is payable to eligible 

former residents on the basis of years of residence;4 and, the IAP, described in further detail 

below.5 

9. The IRSSA was negotiated and designed for certainty and finality.  To that end, its terms 

constitute the “entire agreement” among the parties.6 

                                            
3 Indian Residential Schools Settlement Agreement, dated May 8, 2006 [IRSSA] at para B at 6. 
http://www.residentialschoolsettlement.ca/IRS%20Settlement%20Agreement-
%20ENGLISH.pdf 
4 Ibid at Article Five at 43. 
5 Ibid at Article Six at 50 and Schedule “D” to the IRSSA [IAP Model].  
http://www.residentialschoolsettlement.ca/Schedule D-IAP.PDF 
6 Ibid at Article 18.06 at 83. 

http://www.residentialschoolsettlement.ca/IRS%20Settlement%20Agreement-%20ENGLISH.pdf
http://www.residentialschoolsettlement.ca/IRS%20Settlement%20Agreement-%20ENGLISH.pdf
http://www.residentialschoolsettlement.ca/Schedule_D-IAP.PDF
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The courts’ role in the IRSSA 

10. Nine superior courts across Canada approved the IRSSA as a class action settlement, 

resolving the underlying litigation.  In granting their approvals, the courts were required to satisfy 

themselves that the IRSSA was “fair, reasonable and in the best interests of the class members.”7 

11. The nine approving courts continue to retain supervisory jurisdiction over the 

implementation and administration of the IRSSA.  All nine courts issued the Court Administration 

Protocol (the “Protocol”), which sets out the terms upon which a party may file a Request for 

Direction to access the supervisory jurisdiction of the courts.  The Protocol provides for the 

appointment of a Supervisory Judge in each of the nine jurisdictions, and of two Administrative 

Judges from among those Supervisory Judges.8 

12. The courts’ ongoing supervisory jurisdiction over the IRSSA is informed by four sources: 

the inherent jurisdiction of the superior courts; provincial class proceedings legislation; judgments, 

approval orders and implementation orders from December 2006 to March 2007; and, the express 

terms in the IRSSA.9 

13. In exercising their supervisory jurisdiction, courts interpret the IRSSA but cannot amend 

or vary its terms without all parties’ consent.10 

(ii) The Terms of the IAP 

Overview of the IAP 

14. The IAP is: (a) a post-litigation claims assessment process, (b) a contractual component of 

the IRSSA, arising from the parties’ negotiations, and (c) a closed adjudicative process under the 

                                            
7 Bodnar v The Cash Store Inc, 2011 BCCA 384, 341 D.L.R. (4th) 601 at para 38. 
8 Fontaine v Canada (Attorney General) (8 March 2007), CI 05-01-43585 (MBQB) [MB 

Implementation Order] at Appendix “A”, Tab 1 at 31. 
9 Fontaine v Canada (Attorney General), 2014 ONSC 283, [2014] 2 CNLR 86 at para 154. 
10 Fontaine v Canada (Attorney General) (15 December 2006), CI 05-01-43585 (MBQB), REO 
Application Record, Tab 6 at 101; IRSSA, supra note 3 at Article 4.11(14) at 39. 
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purview of independent adjudicators, and without explicit rights of judicial review or appeal to the 

courts. 

15. Contrary to the Applicants’ submissions,11 the IAP is not an administrative tribunal, as it 

is a creature of a unique agreement, and not of a statute.  

The purpose of the IAP 

16. The IAP compensates eligible individuals who prove sexual or serious physical abuse or 

other wrongful acts in accordance with the sui generis adjudicative model at Schedule “D” to the 

IRSSA (the “IAP Model”).12 

17. The IAP also includes “non-compensatory benefits” for claimants, including the 

“opportunity to have their claims adjudicated in a non-confrontational process that takes into 

account special considerations in determining credibility […].”13 

The structure of the IAP 

18. The IAP Model has been described as a “complete code” negotiated by the parties.14  It 

sets out a “uniform inquisitorial process … to assess credibility, to determine which allegations 

are proven and result in compensation, [and] to set compensation according to the Compensation 

Rules […].”  Even the parties to the IRSSA cannot amend the Compensation Rules of the IAP 

Model.15 

19. These Rules compensate proven abuse, consequential harms, opportunity loss, actual 

income loss, aggravating factors, and future care.  Compensable abuse includes five categories of 

                                            
11 Memorandum of Argument of the Applicants dated August 28, 2017 [REO Memorandum] at 
paras 3, 19, 26, 27, 28, 29, 30, 42 and 46, REO Application Record, Tab 5 at 81, 86, 88, 89, 90, 
92 and 94. 
12 IAP Model, supra note 5.   
13 Fontaine v Canada (Attorney General), 2012 BCSC 839 at para 131. 
14 Fontaine v Canada (Attorney General), 2017 ONCA 26, [2017] 1 CNLR 154 [Spanish 
Appeal] at para 53, citing Fontaine v Canada (Attorney General), 2016 BCSC 2218, [2017] 1 
CNLR 104, appeal as of right to the CA [Bundled RFDs #1] at para 178. 
15 IAP Model, supra note 5 at 9, 16.   
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sexual assault (from SL1 to SL5), one category of physical assault (PL), and one category of other 

wrongful acts (OWA).16 

20. The self-contained process of the IAP consists of three levels of decision-making by 

independent adjudicators: hearing, review, and re-review.17  Re-reviews are conducted only by the 

Chief Adjudicator and his designates.18 

The express role of IAP adjudicators 

21. Independent adjudicators have the exclusive, contractual responsibility to manage and 

make decisions on IAP claims in accordance with the IAP Model.19  They must receive oral 

evidence, assess credibility, determine compensability, and issue a decision according to a set 

rubric.20  Prohibited from making decisions “on the basis of binding precedent,” they must 

determine “each case ... on its own merits.”21 

22. Independent adjudicators possess relative expertise: they are hired according to agreed-

upon selection criteria and are appointed to hear cases on the basis of their specialized 

knowledge.22  Moreover, the Court of Appeal for Ontario (“ONCA”) has noted that “[a]djudicators 

are specially trained to conduct the hearing in a way that is respectful to the claimant and conducive 

to obtaining a full description of his or her experience.”23 

                                            
16 Ibid at 3-6, 33.  
17 Ibid at 14.   
18 Ibid. 
19 Fontaine v Canada (Attorney General), 2016 MBQB 159 [MBQB Decision] at para 59, REO 
Application Record, Tab 4 at 43. 
20 IAP Model, supra note 5 at 13 – 14, 31, 45 - 46.  
21 Ibid at 42.  
22 Ibid at 14-15, 24. 
23 Fontaine v Canada (Attorney General), 2016 ONCA 241, 397 DLR (4th) 243 at para 48.   
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The express role of the courts 

23. The absence of a judicial review or appeal of IAP decisions is an intentional and negotiated 

feature, in keeping with the parties’ goals of achieving “comprehensive and lasting resolution.”24 

24. Parties to the IRSSA used clear language to define when an IRSSA claim could result in a 

court proceeding.  For CEP claims, the parties negotiated a clear appeal provision.25  For 

applications to have an institution recognized as an Indian Residential School under Article 12 of 

the IRSSA, the parties similarly provided a clear right of access to the courts.26  In contrast, the 

parties provided no external right of appeal or review of IAP decisions.27 

(iii) J.W.’s Claim 

25. Applicant J.W. brought an IAP claim which was dismissed by adjudicators at all three 

levels.  In short, J.W. established that while he was waiting in line to be bathed at an Indian 

Residential School, a nun briefly grabbed his penis from on top of his bathing gown.   

26. J.W. alleged abuse under the “SL1.4” subcategory of the IAP Model: 

Any touching of a student, including touching with an object, by an 
adult employee or other adult lawfully on the premises which 
exceeds recognized parental contact and violates the sexual integrity 
of the student.28 (emphasis added) 

27. The main issue on J.W.’s claim was the interpretation of SL1.4.  The adjudicators accepted 

the decision of this Honourable Court in R v Chase29 as providing interpretative guidance.  R v 

                                            
24 IRSSA, supra note 3 at para B at 6. 
25 Ibid at Article 5.09 49-50. 
26 Ibid at Article 12.01 at 62-64. 
27 By contrast, see the IAP claim reference provisions of the IAP Model at page 8, b.(iii).  The 

parties clearly set out that the Chief Adjudicator could transfer certain complex claims for court 

adjudication.  There is, however, no general right of appeal from the IAP. 

28 IAP Model, supra note 5 at 3.  
29 R v Chase, [1987] 2 SCR 293, 45 DLR (4th) 98. 
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Chase considered whether an act was committed “in circumstances of a sexual nature, such that 

the sexual integrity of the victim is violated,”30 and sets out an objective test consisting of the 

multiple factors. 

28. The Hearing Adjudicator dismissed J.W.’s claim.  She considered the evidence in light of 

SL1.4 and applied the contextual factors set out in R v Chase, but could not conclude the proven 

act qualified as sexual assault under the IAP Model.31   

29. The Review Adjudicator upheld the dismissal, finding the Hearing Decision neither 

misapplied the IAP Model to the facts, nor made a palpable error.32  The Re-Review Adjudicator 

then upheld the review, finding no fault with the application of the IAP Model.33 

(iv) Procedural Background 

30. Unsuccessful on re-review, J.W. and his legal counsel REO Law (collectively, the 

Applicants) jointly filed a Request for Direction under the Protocol, seeking either (i) a judicial 

finding of SL1.4 abuse on J.W. claim, or (ii) an adjudicative reconsideration of J.W.’s claim.  The 

Applicants challenged the interpretative value of the R v Chase factors for the purposes of the 

SL1.4 category and disagreed with the way in which the independent adjudicators applied those 

factors.  

Decision of the IRSSA Supervisory Judge for Manitoba 

31. In a Direction dated August 3, 2016, the Supervisory Judge for Manitoba found the Re-

Review Decision on J.W.’s IAP claim was so unreasonable as to amount to a misapplication of the 

IAP Model, and remitted the claim for a reconsideration by an IAP hearing adjudicator.34 

                                            
30 Ibid at para 11 (emphasis added). 
31 MBQB Decision, supra note 19 at para 12.  REO Application Record, Tab 4 at 23. 
32 Ibid at para 14.  REO Application Record, Tab 4 at 23. 
33 Ibid at paras 16-17.  REO Application Record, Tab 4 at 24-25. 
34 Ibid at paras 57-58, REO Application Record, Tab 4 at 42. 
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32. The Supervisory Judge agreed “adjudicators are entitled to give context and interpretation 

to the language used in the IAP” but decided the adjudicator “failed in [her] task”35: 

33. The Supervisory Judge purported to follow the Schachter threshold for judicial recourse, 

but in fact articulated a new and distinct legal test to justify intervening in J.W.’s IAP claim.  

Canada appealed on the basis that the Supervisory Judge had exceeded his jurisdiction. 

Decision of the MBCA 

34. The MBCA unanimously overturned the Supervisory Judge and reinstated the Re-Review 

Decision on J.W.’s IAP claim. 

35. The Honourable Madam Justice Beard, writing for the MBCA, found the Supervisory 

Judge had erred in two ways: (i) by expanding the court’s jurisdiction to consider “whether the 

adjudicators erred in their interpretation of the terms of the IAP,” and (ii) by purporting to review 

an IAP decision on the basis that it is “so unreasonable that it amounts to a failure to properly apply 

the IAP.”36 

36. Beard JA’s conclusion follows from her observation that the IAP is “a complete code” and 

that “the adjudication process was intended to be a closed process.”37 

37. Acknowledging the extensive jurisprudence on point, Beard JA highlighted the distinction 

between “the failure to consider the terms of the IRSSA or the implementation orders” and “the 

correctness/reasonableness of the interpretation or application of those terms.”  Only the former 

satisfies the Schachter threshold and “constitutes the very limited circumstances in which a party 

can have recourse to the courts.”38   

                                            
35 Ibid at para 56, REO Application Record, Tab 4 at 42. 
36 MBCA Decision, supra note 1 at para 50, REO Application Record, Tab 4 at 68. 
37 Ibid at paras 47-48, REO Application Record, Tab 4 at 66-67. 
38 Ibid at para 42, REO Application Record, Tab 4 at 65. 
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38. Beard JA noted independent adjudicators are entitled to “give context to, and to interpret 

the language of, the IAP”39 but concluded that “[a]n adjudicator cannot refuse or fail to consider 

the terms of the IRSSA and the IAP Model, or choose to consider others, as this would constitute 

a failure to comply with the IRSSA and the IAP Model.”40 

39. Beard JA concluded the Supervisory Judge had “erred in focusing on the adjudicator’s 

interpretation of the IAP rather than on whether the adjudicator considered the correct terms.”41 

Noting the inconsistency with the Schachter threshold, Beard JA found that the court’s jurisdiction 

would extend “to many, rather than limited or exceptional, cases” if such interpretation disputes 

created sufficient grounds to access the supervisory courts.42 

PART II – STATEMENT OF THE QUESTION IN ISSUE 

40. The only question is whether the Applicants have raised an issue of public importance that 

would warrant this Honourable Court’s consideration.  No such issue is raised. 

PART III – STATEMENT OF ARGUMENT 

41. The Applicants argue the MBCA should have seized jurisdiction over J.W.’s IAP claim.  

They suggest the supervisory courts, having a broad jurisdiction post-settlement, must treat the 

IAP as an administrative tribunal and hear requests for judicial review from IAP decisions, to 

ensure claimants receive “promised benefits” (which they mischaracterize as consisting of IAP 

compensation.) 

42.  The Applicants ignore most of the jurisprudence on point and undermine the supervisory 

courts’ delicately balanced articulation of their jurisdiction vis-à-vis the IAP. 

                                            
39 Ibid at para 45, REO Application Record, Tab 4 at 66. 
40 Ibid at para 51, REO Application Record, Tab 4 at 68. 
41 Ibid at para 53, REO Application Record, Tab 4 at 69. 
42 Ibid at para 54, REO Application Record, Tab 4 at 69. 
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43. The decision of the MBCA below was correct in reasoning and result, and fully consistent 

with long-standing jurisprudence throughout Canada.  In particular, the MBCA’s decision is 

consistent with: 

 The long-standing determination that no appeal or judicial review lies from an 

IAP decision; and, 

 The well-established Schachter threshold, by which courts will only grant 

judicial recourse in “exceptional circumstances” where a decision of the Chief 

Adjudicator reflects a failure to comply with the IRSSA. 

44. Therefore, this leave application raises no issue of public importance, and should be 

dismissed. 

A. Appeals and Judicial Reviews Are Clearly Not Available From the IAP 

45. The proposed appeal seeks to undermine the clear rule against appeals and judicial reviews 

established by the seminal Schachter decisions of the Ontario Superior Court of Justice and the 

ONCA, and endorsed numerous times consistent with the agreement reached by the parties to the 

IRSSA.  There is no legal or logical basis upon which to challenge that rule, and the proposed 

appeal raises no issue of public importance in this regard. 

(i) The Rule against Appeals or Judicial Reviews in Schachter ONSC 

46. In Schachter ONSC, Winkler CJO, as the Eastern Administrative Judge (Ontario), 

dismissed a challenge by claimant counsel against an IAP adjudicator’s legal fee review decision,43 

and was unanimously upheld on appeal. 

47. In dismissing the request, Winkler CJO determined there is no right to appeal or judicially 

review decisions arising from the IAP.44 

                                            
43 Fontaine v Canada (AG) (7 March 2011) (ONSC) 00-CV-192059CP (Direction) [Schachter 
ONSC] at para 24. 
44 Ibid at paras 19, 22.   
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48. On the availability of appeals from the IAP, Winkler CJO noted although it is “tempting” 

to view the claims assessment process of the IAP as constituting continued litigation, it is in fact a 

post-litigation process from which no right of appeal exists.45  He added: 

[22] Further, no right of appeal can be grounded on the supervisory 
jurisdiction that the courts have over the implementation of the 
Settlement and the Settlement Orders.  In other words, there is no 
implicit right to appeal each determination made within the context 
of the claims administration or assessment process as an incident of 
the judicial oversight function.46 (emphasis added) 

49. On the availability of judicial reviews from the IAP, Winkler CJO completely foreclosed 

the possibility, holding: 

[19] … Judicial review may be available where a statutory power of 
decision has been exercised by an inferior tribunal, but a superior 
court does not judicially review its own order.  Here, where the 
Chief Adjudicator is acting pursuant to a term of the orders issued 
by superior courts, he cannot be said to be exercising a statutory 
power of decision subject to judicial review.47 

(ii) Subsequent Jurisprudence Affirms the Rule Against Appeals/Judicial Reviews 

50. The rule against appeals and judicial reviews was upheld and has been followed in many 

subsequent cases involving the IRSSA. 

51. In 2012, on appeal from Winkler CJO’s decision, a unanimous panel of the ONCA issued 

the Schachter ONCA decision upholding Winkler CJO and confirming that no appeal or judicial 

review lies from an IAP decision.48 

                                            
45 Ibid at para 15.   
46 Ibid at para 22.   
47 Ibid at para 19.   
48 Schachter ONCA, supra note 2 at paras 50, 51.   



12 

52. Notably, the rule was recently affirmed in the Bundled RFDs #1 decision (2016, BCSC)49 

and the Spanish Appeal decision (2017, ONCA)50 before being endorsed by the MBCA in the 

decision below.51 

(iii) The Applicants’ Position is Untenable 

53. Notwithstanding the clear rule to the contrary, the Applicants nevertheless suggest that at 

this late stage of the IRSSA, the doctrine of judicial review ought to be imported to govern the 

courts’ oversight of the IAP.  In support, the Applicants erroneously characterize the IAP as an 

“administrative tribunal.” 

54. The Applicants’ characterization is simply without legal or factual basis.  The reasoning of 

Winkler CJO in Schachter ONSC provides a full answer to the Applicants’ position: the IAP is not 

a statutory administrative tribunal, but rather a post-litigation claims assessment process 

established pursuant to the will of contracting parties.  The framework of judicial review is simply 

inconsistent with the parties’ intentions and is inapplicable to the unique IAP.  The importation of 

this doctrine into the IAP would constitute an impermissible amendment to the IRSSA and would 

be contrary to the consistent, nationwide jurisprudence. 

B. The Schachter Threshold for Judicial Recourse is Well-Settled 

55. The proposed appeal further seeks to uproot the standard applied by courts across Canada 

for determining when to intervene in an IAP claim.  Again, the Applicants are simply offside the 

well-established jurisprudence and provide no legitimate basis for challenging the Schachter 

threshold.  They raise no issue of public importance. 

                                            
49 Bundled RFDs #1, supra note 14 at para 165. 
50 Spanish Appeal, supra note 14 at para 50. 
51 MBCA Decision, supra note 1 at para 36. 
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(i) Background: The Schachter Threshold 

56. In Schachter ONCA, having ruled out judicial reviews and appeals from IAP decisions, the 

ONCA went on to address the availability of some other “process, other than an appeal or judicial 

review, […] to review a decision by the Chief Adjudicator.”52  

57. The Court acknowledged an IRSSA supervisory court may, through its supervisory 

jurisdiction, provide judicial recourse in respect of an IAP claim or decision, but imposed a high 

jurisdictional threshold (the “Schachter threshold”).  The Court found judicial recourse from the 

IAP would be available only in “very exceptional circumstances.”53 

58. In particular, the Court identified the bright line Schachter threshold may be met upon a 

proven failure on the part of the Chief Adjudicator to “consider,”54 “comply with,”55 “enforce,”56 

and “apply”57 the terms of the IRSSA or the implementation orders. 

59. The ONCA’s clear expectation was that judicial recourse would be sparing: 

[58] … I agree with the Chief Adjudicator's submission that 
allowing a party to request directions when it is alleged that the 
Chief Adjudicator's decision reflects a failure to apply the terms of 
the implementation orders raises concerns about finality, efficiency 
and has the potential to overburden the Administrative Judges. 
However, I am satisfied that these concerns are alleviated by the 
clear limits on when such a request is available….58 

                                            
52 Schachter ONCA, supra note 2 at para 53.   
53 Ibid.   
54 Ibid.   
55 Ibid at paras 57 & 79.   
56 Ibid at paras 66 & 78.   
57 Ibid at para 58.   
58 Ibid.   
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60. The Schachter threshold was designed to respect “both the importance of the finality of 

decisions under the [IRSSA] and the relative expertise of the Chief Adjudicator […].”59  As well, 

it implicitly recognizes that the IAP is part of a negotiated contract, rather than a creature of statute. 

(ii) Jurisprudence Applying the Schachter Threshold 

61. In seeking to disturb the Schachter threshold, the Applicants fail to note the considerable 

weight of recent and consistent jurisprudence in multiple jurisdictions, which follows and applies 

that threshold, including: 

 REO Fees RFD, 2015 (MBQB):60 Schulman J, as Supervisory Judge for 

Manitoba, declined to interfere with an adjudicator’s IAP legal fee award,61 

challenged by claimant counsel on the basis of alleged adjudicator bias.62  

Schulman J followed Schachter ONCA and found that because the request did 

not involve a failure to enforce the provisions of the IRSSA,63 it was therefore 

without merit.64 

 H-15019 RFD, 2016 (ONSC): 65 Perell J, as the Eastern Administrative Judge 

(Ontario), adjourned a request for a new IAP hearing pending the Requestor’s 

efforts to exhaust the processes of the IAP.66  As the Chief Adjudicator (or a 

delegate) had not made a decision on the claim, the Schachter threshold had not 

been met. 

                                            
59 Ibid at para 78.   
60 Fontaine v Canada (Attorney General), 2015 MBQB 158, 321 Man R (2d) 129. 
61 Ibid at para 27.   
62 Ibid at para 25.   
63 Ibid at para 23.   
64 Ibid at para 22.    
65 Fontaine v Canada (Attorney General), 2016 ONSC 4328. 
66 Ibid at paras 19, 61 & 63.   
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 Bundled RFDs #1, 2016 (BCSC):67  Faced with five requests for court 

intervention on IAP claims, Brown J, as the Western Administrative Judge 

(British Columbia), provided thorough reasons approving and applying the 

Schachter threshold.  Brown J found only a “patent failure by the Chief 

Adjudicator” to comply with the terms of the IRSSA could ground a request for 

judicial recourse and noted the general consensus that the supervisory courts 

“have the power to issue directions if satisfied that the Chief Adjudicator or his 

delegate has failed to properly implement the IRSSA.”68  In the result, Brown J 

dismissed all five requests as failing to present exceptional circumstances. 

 Spanish Appeal, 2017 (ONCA):69  Sharpe JA, writing for the ONCA, 

determined that Perell J had overstepped his jurisdiction by making an IAP 

compensation award on a particular claim.  Following both Schachter and 

Bundled RFDs #1, Sharpe JA commented that the court below had erred in its 

“failure to follow the strictures imposed in Schachter on recourse to the courts 

from IAP decisions, [which] if accepted, could significantly undermine the 

finality and integrity of the IAP.”70 (emphasis added) 

 H-15019/Metatawabin/K-10106 RFD, 2017 (ONSC):71  On a request for 

various relief on IAP claims, Perell J applied the Schachter threshold and found 

that he was without jurisdiction to grant the relief sought.72 

 Bundled RFDs #2, 2017 (BCSC):73  On three further requests for court 

intervention on IAP claims, Brown J, as Western Administrative Judge (British 

                                            
67 Bundled RFDs #1, supra note 14. 
68 Ibid at para 164.   
69 Spanish Appeal, supra note 14. 
70 Ibid at para 60.   
71 Fontaine v Canada (Attorney General), 2017 ONSC 2487, appeal as of right to the CA. 
72 Ibid at para 190. 
73 Fontaine v Canada (Attorney General), 2017 BCSC 946, appeal as of right to the CA. 
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Columbia), applied the Schachter threshold and found no exceptional 

circumstances to warrant judicial recourse. 

 Bundled RFDs #3, 2017 (BCSC):74  On two further requests for court 

intervention on IAP claims, Brown J, as Western Administrative Judge (British 

Columbia), again found no exceptional circumstances to warrant judicial 

recourse.75 

 Tourville Appeal, 2017 (BCCA):76  On an application to extend time to bring an 

appeal from the Bundled RFDs #2, ultimately seeking judicial recourse, Savage 

J of the British Columbia Court of Appeal refused the extension, among other 

reasons, because the proposed appeal lacked any merit whatsoever in the face of 

the “extremely narrow basis for court review.”77 

62. The Applicants also fail to note a further line of jurisprudence which implicitly endorses 

the Schachter threshold and which respects the IAP as a closed, post-litigation process created by 

contract, including: 

 J.C. RFD, 2013 (QCSC):78 Rolland J, as Supervisory Judge for Quebec, 

dismissed a request by an alleged perpetrator seeking to annul an IAP hearing 

decision on the basis that his procedural rights under the IAP had been 

breached.79  Rolland J reached his decision because “the Adjudicator made his 

decision in accordance with the provisions of the IRSSA.”80 

                                            
74 Fontaine v Canada (Attorney General), 2017 BCSC 1633. 
75 Ibid at para 81. 
76 Tourville v Fontaine, 2017 BCCA 325. 
77 Ibid at para 46. 
78 Fontaine c. Canada (Procureur général), 2013 QCCS 553, [2013] 3 CNLR 266. 
79 Ibid at paras 50-65.    
80 Ibid at para 95.   
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 Grouard RFD, 2015 (ABQB):81 Nation J, as Supervisory Judge for Alberta, 

declined to assess an IAP adjudicator’s decision on the years of operation of an 

Indian Residential School institution, noting that the IRSSA “makes no 

provision for any appeal or review to this or any of the supervising courts of the 

decisions made in that process.”82 

63. The MBCA’s decision below is consistent with all above-referenced jurisprudence.  Beard 

JA’s reasons are informed by the view that the IAP is “a closed and expeditious process for 

adjudicating the individual claims.”83  She expressly applied the Schachter threshold, and properly 

determined that the case before her did not present “exceptional circumstances” in the nature of a 

failure by the Chief Adjudicator to apply the IRSSA. 

64. In addition to its reliance on the Schachter decisions, the MBCA’s decision below also 

relies on the Spanish Appeal and Bundled RFDs #1 decisions.  It is consistent with the 

overwhelming preponderance of the jurisprudence. 

(iii) No Reason to Disturb the Schachter Threshold 

65. The proposed appeal raises no issue of public importance in respect of the Schachter 

threshold, which is a settled and well-founded legal test applied across Canada.  The Applicants’ 

challenge to the Schachter threshold is fundamentally flawed and entirely baseless. 

66. First, it ignores the limits on the courts’ supervisory jurisdiction.  The relief sought by the 

Applicants is in the nature of a material amendment to the IRSSA, which itself contains no 

provision for IAP claims to be brought to the courts.  The silence of the IRSSA in this regard is 

intentional and must be contrasted with the court access provisions for CEP appeals and Article 

12 applications.  It is impermissible for the courts to amend the IRSSA without all parties’ consent. 

                                            
81 Fontaine v Canada (Attorney General), 2015 ABQB 225, [2015] 4 CNLR 69. 
82 Ibid at para 53.   
83 MBCA Decision, supra note 1 at para 63, REO Application Record, Tab 4 at 72. 
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67. Second, the Applicants overstate the role of the supervisory courts in ensuring that 

claimants receive “the promised benefits” of the IRSSA.84  Contrary to the Applicants’ position, 

compensation is not promised by the IRSSA, but the right for eligible claimants to access the IAP 

within a defined timeframe is.  The Schachter threshold in no way limits claimants’ access to the 

“promised benefits” of the IAP, and applies only after such access has been realized. 

68. Third, the Applicants overstate the inconsistencies in the jurisprudence relating to the 

Schachter threshold.  As demonstrated, the jurisprudence on point is voluminous and consistent.  

All examples of contrary case law have been reversed: 

 Decisions overturned on appeal.  In the present case, the MBCA’s decision 

corrected a jurisdictional overstep by the Supervisory Judge of Manitoba.  

Similarly, in the 2017 Spanish Appeal decision, the Court of Appeal for Ontario 

overturned Perell J’s 2016 Spanish RFD85 decision which purported to exercise 

an appellate jurisdiction over the IAP by way of the now discredited theory of 

“curial review jurisdiction”.86 

 Decisions treated unfavourably by later appellate jurisprudence.  The 2014 

Residents Decision87 by Schulman J was critiqued and not followed by Beard 

JA for the MBCA in the decision below.88 

 Decisions later been reversed by the same court.  In the 2015 REO Fees RFD 

decision, Schulman J implicitly reversed his 2014 Residents RFD decision by 

properly applying the Schachter threshold.89  In the H-15019/Metatawabin/K-

10106 RFD decision, Perell J expressly noted that his 2014 St. Anne’s RFD 

                                            
84 Memorandum of Argument of the Applicants, dated August 28, 2017 at paras 23, 28.  REO 
Application Record, Tab 5 at 87-88, 89. 
85 Fontaine v Canada (Attorney General), 2016 ONSC 4326. 
86 Ibid at paras 34, 41. 
87 Fontaine et al v Canada (Attorney General) et al, 2014 MBQB 200. 
88 Ibid at para 68. 
89 REO Fees RFD, supra note 60 at para 23. 
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decision would have to be read in light of subsequent jurisprudence, with the 

effect of reversing its interventionist aspects.90 

69. Finally, the Applicants ignore the practical reality that the IRSSA is a time-limited 

agreement.  The Western Administrative Judge has already imposed hard deadlines on applications 

for judicial recourse, which in many cases have now expired.91 

70. The Applicants therefore provide no basis to disturb the Schachter threshold other than 

their own dissatisfaction with the results of its application in this case. 

C. Conclusion: No Issue of Public Importance 

71. No issue of public importance arises from the proposed appeal.  The Applicants’ suggestion 

that judicial review ought to be available from the IAP is contradicted by the delicately balanced 

threshold for judicial recourse, developed by superior and appellate courts in full consideration of 

the terms and context of the IRSSA.  The proposed appeal threatens the integrity of the IRSSA. 

72. While the IRSSA itself is an agreement of significant importance, the narrow issues here 

are not.  The proposed appeal concerns a fact-driven inquiry regarding the proper interpretation of 

the IRSSA, implicitly centred on the question of whether the IRSSA contains any provision 

permitting access to the courts following the resolution of an IAP claim.  The factual and legal 

answer is that it does not, and that the courts have therefore recognized a very high threshold to 

challenge the actions of the Chief Adjudicator. 

73. Moreover, the reach of the decision below is limited to the small subset of IAP claims upon 

which judicial recourse is not already barred by the timelines implemented by the Western 

Administrative Judge in the Bundled RFDs #1 decision. 

74. The Applicants’ leave application should be dismissed. 

                                            
90 H-15019/Metatawabin/K-10106 RFD, supra note 71 at para 75. 
91 Bundled RFD’s #1, supra note 14 at para 228. 
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PART IV – COSTS 

75. Canada requests the Applicant REO Law be ordered to pay the costs of this application. 

76. There is no basis for the Applicants’ request for costs in any event of the cause.  The legal 

and interpretative questions raised on the present application, as well as on the underlying 

proceeding, have long had clear answers.  The default rule of costs in the cause ought to apply. 

PART V – ORDER SOUGHT 

77. Canada requests that the Applicants’ application for leave to appeal be dismissed, and that 

costs follow in the cause. 

All of which is respectfully submitted this 3rd day of October, 2017.  

   

________________________ 
Catherine A. Coughlan 
Counsel for the Respondents 
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