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MEMORANDUM OF ARGUMENT 

PART I:  STATEMENT OF FACTS 

 

Public Importance 

1. This appeal is about the jurisdiction of the courts to supervise the implementation of 

the Indian Residential Schools Settlement Agreement (“IRRSA”) and, more specifically, the 

Independent Assessment Process (“IAP”) that was created pursuant to the IRRSA to 

compensate residential school survivors who were victims of sexual or physical abuse. 

 

2. The implementation of the IRSSA is an issue of public importance in itself, and as 

part of the process of national reconciliation. Recent superior court and appeals court 

decisions have narrowed the scope of the courts’ supervisory jurisdiction over the 

implementation of the IRSSA. The within leave application by a residential school survivor 

demonstrates the public importance of a consistent determination of the scope of court 

supervision of the IRSSA, in accordance with the superior court orders that approved the 

settlement. 

 

3. This appeal also raises an issue of law that is of public importance. As they have 

narrowed the scope of judicial supervision, the courts have reasoned that the decisions of an 

administrative tribunal created by the settlement of a class action lawsuit are not subject to 

judicial review, even when the superior court orders approving the settlement explicitly 

provide for ongoing court supervision. The implementation of the IRSSA demonstrates the 

importance of clarifying the law of judicial review as it relates to administrative tribunals 

created by the settlement of class actions. 

 

History 

4. As a child, the applicant, J.W., attended an Indian Residential School. While at 

residential school, a nun grabbed J.W.’s penis while he was in line for the shower. J.W. 

reacted with embarrassment, as well as anger. He pushed the nun’s hand away. When he did 

this, she reacted with violence, hurting J.W. by grabbing and twisting his ear.  
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5. J.W. made claim in the IAP. J.W. claimed that the actions of the nun constituted 

compensable abuse under the Compensation Rules of the IAP, which Rules are found in 

Schedule “D”, being part of the IRRSA. At p. 3 of Schedule “D”, the Compensation Rules 

provide that: 

 

Any touching… by an adult employee… which exceeds recognized parental contact 

and violates the sexual integrity of the student 

 

is compensable in the IAP. (This category of compensable sexual abuse has been referred to 

as “SL1.4” in this case.) 

 

6. J.W.’s claim in the IAP was heard on May 26, 2014. The Hearing Adjudicator 

rendered her decision denying J.W.’s claim decision on April 7, 2015. She concluded that 

J.W. was a credible witness and that the incident with the nun happened as J.W. described. 

Nevertheless, the Hearing Adjudicator decided that the incident did not constitute 

compensable sexual abuse because she was not satisfied the nun’s act had a sexual purpose. 

The adjudicator construed the sexual purpose of the perpetrator as a technical requirement 

for establishing sexual assault in the IAP. 

 

7. As provided in Schedule “D”, J.W. requested that another adjudicator review the 

decision of the Hearing Adjudicator. On the review, J.W. argued  that, by requiring him to 

establish that his abuser had a sexual purpose, the Hearing Adjudicator misapplied the clear 

language of the Compensation Rules of IAP model, specifically, SL1.4 of the Compensation 

Rules.   

 

8. In his decision, dated July 5, 2015, the Review Adjudicator confirmed the decision of 

the Hearing Adjudicator and denied that the Hearing Adjudicator had misapplied the IAP 

model. The Review Adjudicator did not take issue with the Hearing Adjudicator’s 

requirement that J.W. is required to establish sexual purpose. 
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9. As provided in Schedule “D”, J.W. requested that another adjudicator review the 

decision of the Review Adjudicator, arguing that the Review Adjudicator failed to apply the 

IAP Model by failing to correct the misapplication of the IAP Model made by the Hearing 

Adjudicator. 

 

10. In her decision, dated November 22, 2015, the Re-Review Adjudicator affirmed the 

decision of the Review Adjudicator and denied he had misapplied the IAP model. The Re-

Review Adjudicator concluded that the Reviewing Adjudicator was not mistaken in finding 

that the sexual motivation of the perpetrator was an essential consideration. 

 

11. Pursuant to the provisions of the IRSSA, J.W. made a Request for Direction (“RFD”) 

to the judge appointed as Supervising Judge for the IRSSA in Manitoba. J.W. argued that, by 

failing to correct the misapplication of the IAP Model by the Review Adjudicator, the Re-

Review Adjudicator had herself misapplied the IAP Model. 

 

12. The Supervising Judge delivered his decision, dated August 3, 2016, declaring that 

the Re-Review Adjudicator had failed to implement the IRRSA by failing to correct the 

Hearing Adjudicator’s decision that SL1.4 claims could only be compensable if the claimant 

proved that the perpetrator had a sexual purpose and, further, ordering that J.W.’s claim be 

sent back to a first-level adjudicator to reconsider J.W.’s claim.  

 

13. Canada appealed the decision of the Supervising Judge to the Manitoba Court of 

Appeal on the grounds that, firstly, the Supervising Judge exceeded his jurisdiction and, 

secondly, that the Supervising Judge misinterpreted the terms of IRRSA, including the 

Compensation Rules of the IAP, thereby improperly amending the IRRSA. 

 

14. On May 30, 2017 the Manitoba Court of Appeal (“MCA”) delivered its decision, 

granting Canada’s appeal and reinstating the decision of the Re-reviewer denying J.W.’s 

claim, with the result that J.W.’s application for compensation in the IAP is dismissed. 

The Attorney General of Canada v JW and Reo Law Corporation et 

al,2017 MBCA 54 [“MCA Decision”] 

 

 



 4 

15. In the MCA Decision, the MCA reasoned as follows, at para. 72: 

 

In my view, his [the Supervising Judge’s] jurisdiction was limited to 

determining whether the adjudicator implemented the provisions of the IAP 

in the narrow sense of determining whether she considered the correct 

terms. Once it was determined that she considered the correct terms, being 

category SL1.4, his jurisdiction ended and he should have dismissed the 

RFD. Instead, he considered whether she erred by not properly interpreting 

that category, which was outside his jurisdiction. 

 

 

16. The narrow supervisory jurisdiction articulated by the MCA is based, in part, upon its 

further reasoning that the supervising courts cannot conduct a judicial review of the 

decisions of the adjudicators in the IAP. The notion that there is no judicial review of 

adjudicators’ decisions appears to have entered the jurisprudence in 2012, when a decision 

of the Supervising Judge of Ontario was affirmed by the Ontario Court of Appeal in 

Fontaine v. Duboff Edwards Haight & Schachter 2012 ONCA 47 (“Schachter”). The 

Ontario Court of Appeal commented, at para. 30: 

 

The Administrative Judge rejected the suggestion that judicial review of the 

decision of the Chief Adjudicator is available. He explained… that the Chief 

Adjudicator acts pursuant to the terms of the implementation orders issued by 

the court and, therefore, cannot be said to be exercising a statutory power of 

decision that is subject to judicial review. 

 

Schachter involved an RFD made by a lawyer seeking review of an adjudicator’s decision 

respecting the quantum of his legal fees. 

 

17. Before the Supervising Judge, J.W. had argued that the Hearing Adjudicator had 

denied compensation to J.W based, firstly, upon an interpretation of the Compensation 

Rules, specifically SL1.4, that is completely unsupportable in the plain language of SL1.4 

and, secondly, upon a stark misapplication of the jurisprudence on sexual assault, 

specifically R. v Chase  [1987] 2 SCR 293. The consequence of the MCA decision is that, no 

matter how badly an adjudicator in the IAP misinterprets the Compensation Rules, there is 

no court supervision available to the IAP claimant denied compensation by the 

misinterpretation—however egregious—as long as the adjudicator has purported to apply the 

applicable compensation rule. 

 



 5 

 

PART II:  STATEMENT OF THE QUESTIONS IN ISSUE 

 

18. In light of the national importance of the IRRSA to the process of reconciliation that 

is now underway, the MCA Decision in this case raises four related issues of national public 

importance. 

 

 (i) Is judicial review of adjudicators’ decisions in the IAP available to claimants 

who have been denied compensation and, if so, what is the applicable 

standard of review? 

 

 (ii) Is there any general rule of law that restricts the availability of judicial review 

of administrative tribunals that are formed pursuant to the terms of a 

settlement in a class proceeding? 

 

 (iii) In the event that no judicial review of IAP decisions is available, and judicial 

supervision of IAP decisions is restricted to the basis set out in Schachter, is 

there “judicial recourse” for a claimant who was denied compensation based 

upon an unreasonable interpretation of the IRRSA? 

 

 (iv) Was the MCA correct when it held that claimants whose IAP claims are 

denied based upon unreasonable interpretations of the IRRSA have no 

recourse to the courts supervising the implementation, enforcement and 

administration of the IRSSA? 
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PART III:  STATEMENT OF ARGUMENT 

 

Judicial Review of IAP Decisions 

19. There are two major, and inter-related grounds that support the view that judicial 

review of the administrative tribunals in the IAP is available. The first ground is The Class 

Proceedings Act, C.C.S.M. c. C130 of Manitoba (“CPA”). (There are similar provisions in 

the class proceeding statutes of other provinces.) Section 12 of the CPA provides as follows: 

 

12          The court may at any time make any order that it considers 

appropriate respecting the conduct of a class proceeding to ensure its fair and 

expeditious determination and, for that purpose, may impose on one or more 

of the parties the terms it considers appropriate. 

 

This section grants robust jurisdiction to the courts to ensure the fairness of the 

determination of a class proceeding “at any time”. 

 

20. Furthermore, section 35 of the CPA provides as follows: 

  

 35(1)       A class proceeding may be settled, discontinued or abandoned only 

   (a) with the approval of the court; and 

   (b) on the terms the court considers appropriate. 

 

35(2)       A settlement may be concluded in relation to the common issues 

affecting a subclass only 

   (a) with the approval of the court; and 

   (b) on the terms the court considers appropriate. 

 

21. Secondly, the superior courts of the provinces which approved the settlement of the 

class action brought by residential school survivors set out the terms upon which the IRRSA 

was approved in judgments that incorporated identical approval Orders, including the 

following terms: 

 

12.  THIS  COURT ORDERS  that the Agreement, which is attached hereto 

as Schedule "A", and which is expressly incorporated by reference into this 

judgment, including the definitions included therein, is hereby approved and 

shall be implemented, in accordance with this judgment and any further order 

of this Court. 
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13.  THIS COURT  ORDERS  AND DECLARES  that this Court shall 

supervise the implementation of the Agreement and this judgment and, 

without limiting the generality of the foregoing, may issue such orders as are 

necessary to implement and enforce the provisions of the Agreement and this 

judgment. 

 

31.  THIS  COURTS  DECLARES that the Representative Plaintiffs, 

Defendants, Released Church Organizations, Class Counsel, the National 

Administration Committee, or the Trustee, or such other person or entity as 

this Court may allow, after fully exhausting the dispute resolution 

mechanisms contemplated in the Agreement, may apply to the Court for 

directions in respect of the implementation, administration or amendment of 

the Agreement or the implementation of this judgment on notice to all 

affected parties, all in conformity with the terms of the Agreement. 

 

36.  THIS COURT DECLARES that the provisions of the applicable class 

proceedings law shall apply in their entirety to the supervision, operation and 

implementation of the Agreement and this judgment. 

 

Order of the Honourable Mr. Justice Schulman, pronounced the 15th 

day of December, 2006. 

 

 

22. Per paragraph 36 of the approval Order of Justice Schulman, quoted immediately 

above, the provisions of the CPA “shall apply in their entirety to the supervision, operation 

and implementation of this Agreement [IRRSA].” Recall that s. 12 of the CPA provides that 

“the court may at any time make any order that it considers appropriate respecting the 

conduct of a class proceeding to ensure its fair and expeditious determination and, for that 

purpose, may impose on one or more of the parties the terms it considers appropriate.” 

Paragraph 36 of the approval Order makes s. 12 of the CPA applicable to the implementation 

of the IRRSA. The approval Order therefore orders that the Supervising Judge in Manitoba 

may make orders to ensure that the IAP is operated and implemented fairly 

 

23. The supervising courts in the provinces have commented on the role of the courts. In 

the Ontario Superior Court decision approving the IRSSA, Baxter v. Canada (Attorney 

General) [2006] O.J. No. 4968, 83 OR (3d) 481 [“Baxter”], at para. 12, Justice Winkler 

reasoned: 
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The court has an obligation under the Class Proceedings Act, 1992, S.O. 

1992, c. 6 (“CPA”) to protect the interests of the absent class members, both 

in determining whether the settlement meets the test for approval and in 

ensuring that the administration and implementation of the settlement are 

done in a manner that delivers the promised benefits to the class members. In 

seeking the approval of the court, the plaintiffs and defendants essentially 

seek the benefits of having the court sanction the settlement. Such approval 

cannot be divorced from the obligation it entails. Once the court is engaged, it 

cannot abdicate its responsibilities under the CPA. 

 

 

24. In a later decision of the Supervising Judge of British Colombia, in Fontaine v. 

Canada (Attorney General), 2012 BCSC 839, at para. 27, Justice Brown articulated the 

responsibility of the supervising courts in language that echoes Baxter: 

 

The court supervision aims to ensure that legitimate claims are compensated 

to the full extent available under the settlement terms and that the process by 

which those claims are adjudicated has the integrity, impartiality and 

transparency expected of any other court process. 

  

   

25. On these delineations of the judicial supervision function of the supervising courts, 

not only is judicial supervision of the courts available to claimants who have been denied 

delivery of the benefits promised in the IRRSA, the courts are “obligated” to supervise the 

settlement to ensure that such delivery is made.  

 

26. The applicant is unaware of any authority, any rule of law that prevents the judicial 

review of decisions of administrative tribunals created by the settlement of class actions 

pursuant to the CPA, or the class proceedings statutes of other provinces. However, such a 

rule against judicial review seems to have been introduced into the judicial supervision of 

the IRRSA by the Ontario Court of Appeal in Schachter. There seems to be no other 

authority for such a rule of law. The applicant’s position is that Schachter restricts court 

supervision in a manner that is untenable in view of the provincial class proceedings statutes; 

the court orders approving the IRRSA; and the reasons of court decisions approving the 

IRRSA, as cited above. 
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27. The administrative tribunal of the IAP is a creation of the IRSSA. The Compensation 

Rules by which adjudicators in the IAP are bound form part of the IRRSA. Based upon the 

Manitoba CPA, the Orders of Justice Schulman approving the IRRSA, and the non-existence 

of any rule of law preventing the judicial review of the decisions administrative tribunals 

created by the settlement of class actions, it is manifest that the Court of Queen’s Bench in 

Manitoba has the jurisdiction and responsibility to review decisions of the IAP. 

 

28. The modern test for the determination for the standard of review is in Dunsmuir v. 

New Brunswick, 2008 SCC 9 [Dunsmuir], paras. 52-58. The applicant’s position is that the 

court orders approving and implementing the IRRSA should be considered as  related to the 

adjudication of the IAP in a manner analogous to the relation of statutory regimes to other 

administrative tribunals. There is no privative clause in court Orders approving the IRRSA—

quite the opposite:  As we have seen, the Orders imply ongoing, robust supervision of the 

IRRSA to ensure that promised benefits are delivered to class members. 

 

29. Regarding the remaining Dunsmuir factors—purpose of the decision maker, nature of 

the question and expertise of the tribunal—the administrative tribunal created by the IRRSA 

is a specialized one with its own rules for the determination of claims by adjudicators. 

Schedule “D” (at p. 14) provides that there are two levels of review available to the claimant 

within the IAP: 

 

i. For cases within the standard… any party may ask the Chief 

Adjudicator or designate to determine whether an adjudicator’s, or 

reviewing adjudicator’s, decision properly applied the IAP Model to 

the facts as found by the adjudicator, and if not, to correct the 

decision, and the Chief Adjudicator or designate may do so. 

 

ii. In both the standard and the complex issues tracks, Claimants may 

require that a second adjudicator review a decision to determine 

whether it contains a palpable and overriding error. 
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30. The formation of a specialized tribunal and the availability, within the IAP, of one 

level of review in cases where palpable and overriding errors are alleged, and two levels of 

review (for claimants) where the proper application of the  IAP Model is at issue tends to 

support some level of deference to Re-review decisions in the IAP. 

 

31. However, at issue here is not primarily whether some level of deference should be 

accorded to the Re-review Adjudicator. At issue is what support exists in statute, in the court 

decisions approving the IRRSA, in the IRRSA itself, or in the common law for the rule 

against judicial review in the IAP introduced in Schachter and adopted by the MCA in this 

case. The applicant’s view is that, in fact, the sources of law referred to above, in 

conjunction with the Dunsmuir factors supports the availability of judicial review of IAP 

decisions on a standard of reasonableness. 

 

32. In the MCA Decision, the MCA adopted the Schachter rule against judicial review in 

the IAP; therefore, it did not address the question whether the decision of the Re-review 

adjudicator in J.W.’s case was reasonable. 

 

33. The Supervising Judge had ruled that the decision of the Hearing Adjudicator in 

J.W.’s case was based upon an unreasonable interpretation of the Compensation Rules that 

form part of the IRRSA and further, that the Re-review adjudicator had failed to correct this 

unreasonable interpretation (Edmond Decision, paras. 42 to 58). 

 

34. The Supervising Judge found that the adjudicators’ interpretation of SL 1.4 was 

inconsistent with its plain language (Edmond Decision, paras. 44 to 48). He also concluded 

that the adjudicators applied Chase to require a “sexual purpose” on the part of the alleged 

abuser; whereas, Chase actually provides the opposite:  That the sexual purpose of the 

abuser is only one factor to be considered, and not a requirement (Edmond Decision, paras. 

49 to 53). 
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35. However, the Supervising Judge did not purport to make his decision based upon an 

application of the usual reasonableness standard in a judicial review, as articulated in 

Dunsmuir. Rather, the Supervising Judge reasoned that he was following Schachter. 

 

36. Schachter set down a rule against judicial review of adjudicators in the IAP: 

 

Judicial review is not available to review the exercise of authority by a 

judicially created body, which has been given certain duties as provided by 

the terms of the S.A.[IRRSA] and the implementation orders.  

   Schachter, para. 52. 

 

37. Schachter was followed in 2014 by the then Supervising Judge for Manitoba, in 

Fontaine et al. v. Canada (Attorney General) et al., 2014 MBQB 200 [“Residents 

Decision”]. However, the application of Schachter did not prevent the then Supervising 

Judge from making a determination about the correct standard of review, which he 

determined to be reasonableness.  

   Residents Decision, paras. 50-56. 

 

38. Similarly, the successor Supervising Judge in Manitoba in this case made a 

determination about the standard of review, concluding as follows: 

 

I find that my jurisdiction in reviewing the essential decisions of IAP 

adjudicators is confined to ensuring that the Re-Review Adjudicator did not 

endorse a legal interpretation that is so unreasonable that it amounts to a 

failure to properly apply the IAP to the facts of a particular case… Put 

another way, on the facts of this particular case, the Adjudicator herself found 

that the only reason J.W.’s claim was not compensable was because it was a 

“technical requirement” of the IAP that J.W. had to prove that the nun had 

grabbed his penis for a sexual purpose.  If her interpretation of this “technical 

requirement” of the IAP is not legally tenable, then in my view, it is not 

reasonable for the Chief Adjudicator to fail to correct that error so as to 

ensure that the IRSSA has been properly implemented. 

   Edmond Decision, paras. 40-41 
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39. While Schachter has come to stand for the proposition that there is no judicial review 

of the decisions of adjudicators in the IAP, Schachter itself does not rule out the 

determination of a standard of review. And, as explained above, in two Manitoba cases 

following Schachter it has been determined, in the first case, that reasonableness and, in the 

second case, a variation on reasonableness were the appropriate standards of review. 

 

40. The MCA Decision in this case, however, decided that the standard in the Edmond 

Decision was ultimately indistinguishable from the usual reasonableness standard. The MCA 

rejects both judicial review of IAP decisions and the language of “standard of review” in 

favour of its own articulation of very narrow grounds of “judicial recourse”, whereby a 

Supervising Judge’s jurisdiction is restricted to determining whether the IAP adjudicators 

considered “the correct terms”. 

 

41. The MCA further rejects the reasoning of the Residents Decision of the previous 

Supervising Judge for Manitoba (MCA Decision, paras. 65-68), which, like the Edmond 

Decision, had overturned an IAP decision deemed to be the result of an unreasonable 

interpretation of the Compensation Rules.  

 

42. The following is a timeline summarizing the narrowing of judicial supervision of the 

administrative tribunals of the IAP in recent court decisions: 

 

2012, Schachter:   In affirming a decision of the Supervising 

Judge in Ontario which denied a request of a 

lawyer for review of an adjudicator’s legal fee 

determination, the Ontario Court of Appeal 

reasoned that there is no judicial review of IAP 

decisions. The jurisdiction of the supervising 

courts is confined to overturning IAP decisions 

that reflect a failure to comply with the terms of 

the IRRSA. 
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 2014, Residents Decision:  The then Supervising Judge in Manitoba, 

following Schachter, establishes reasonableness 

as the applicable standard of review, and 

overturns a decision of an adjudicator as based 

upon an unreasonable interpretation of the 

IRRSA by which a claimant in the IAP was 

denied compensation. 

 

 2016, Edmond Decision:  The present Supervising Judge in Manitoba, 

following Schachter, applied a modified 

reasonableness standard as the applicable 

standard of review, and overturned an 

adjudicator’s decision deemed to be “so 

unreasonable that it amounts to a failure to 

properly apply” the Compensation Rules of the 

IAP.   

  

 2017, MCA Decision:   Following Schachter, the MCA reasons not 

only that there is no judicial review, but also 

that there is no standard of review and that the 

supervising court has no jurisdiction to overturn 

adjudicator decisions in the IAP, no matter how 

unreasonable the adjudicator’s interpretation of 

the Compensation Rules. The supervising 

courts are restricted to determining whether the 

adjudicator “considered the correct terms”, not 

whether the adjudicator considered the terms in 

a manner that was reasonable. 
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43. The MCA Decision cites favourably the following statement of the Ontario Court of 

Appeal in Schachter, at para 52:  “Recourse to the courts is only available if it is provided 

for in the S.A. [IRRSA] or the implementation orders.” Schachter goes on to analyze the 

language of the IRRSA and the court Orders to define a scope for judicial recourse that 

purports to be particular to the IAP. In the MCA Decision, the MCA interprets the Schachter 

analysis as ruling out review of IAP decisions on a reasonableness standard. 

 

44. The applicant’s position is that the clauses of the approval Orders quoted above (see 

paragraph 22) set out the grounds for judicial review, but do not even purport to set a 

standard of review; see Canada (Citizenship and Immigration) v. Khosa 2009 SCC 12, para. 

51. And the grounds for review articulated in the approval Orders are robust enough to be 

consistent with a Dunsmuir analysis which yields reasonableness as the standard of review. 

The project of defining a mode of “judicial recourse” that is unique to the IAP, and 

establishing a standard of “recourse” that is more restrictive, or deferential than the 

reasonableness standard was misguided. 

 

45. It is also noteworthy that Schachter is distinguishable from this case on the facts. 

Schachter was an RFD whereby a lawyer sought to overturn the decision of an adjudicator 

respecting the lawyer’s legal fees, rather than an RFD whereby a residential school survivor 

sought a remedy for the unreasonable denial of compensation in his IAP claim.  

 

46. For the reasons articulated above, it is the applicant’s view that it was a mistake to 

introduce a rule against judicial review in the IAP. None of the reasoning in Schachter, or in 

MCA Decision establishes that the parties to the IRRSA, or the superior courts that approved 

the IRSSA intended to insulate decisions made by adjudicators in the IAP from the generally 

available judicial review of administrative tribunals. Moreover, the language of the orders 

approving the IRRSA indicates the contrary. 
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47. However, if the applicant is mistaken in holding that decisions of administrative 

tribunals in the IAP are subject to judicial review, then the applicant nevertheless holds that 

the MCA Decision granting Canada’s appeal, with its result that J.W.’s IAP claim is 

dismissed, should be set aside on the grounds that it misapplies the Schachter test for judicial 

recourse in the IAP. 

 

48. As we have seen, Schachter allows for judicial recourse in cases where the Re-

review adjudicator’s decision reflects a failure to comply with the terms of the IRRSA or the 

court orders. However, the MCA Decision erroneously construes a failure to comply with 

the terms of the IRRSA as a failure to apply the terms of the IRRSA, in the narrow sense of 

failing “to consider the correct terms”. The applicant’s position is that, if the adjudicator has 

interpreted the Compensation Rules of Schedule “D”—which form part of the IRRSA—in a 

manner which completely subverts the plain language of those Rules, the he or she has not 

complied with the IRRSA in a meaningful sense.  

 

49. According to the MCA Decision, even the most untenable interpretation of the 

Compensation Rules by an IAP adjudicator can be said to “comply” with the IRRSA, and be 

insulated from judicial supervision, provided only that the adjudicator has purported to 

apply, or “consider” the applicable compensation rule. The applicant’s position is that this is, 

at best, a sort of empty, formalistic sense of “compliance” that is not supported in the 

language of the approval Orders—and certainly not supported by a purposive interpretation 

of the approval Orders. 

 

50. As we have seen, the approval Orders order that “this Court shall supervise the 

implementation of the Agreement and this judgment and, without limiting the generality of 

the foregoing, may issue such orders as are necessary to implement and enforce the 

provisions of the Agreement and this judgment”. This language requires the superior courts 

to supervise the implementation of the IRRSA for meaningful compliance. 
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51. And where the issue is the meaningful compliance of adjudicators with the 

provisions of Schedule “D”, in particular the adjudicators’ compliance with the 

Compensation Rules of Schedule “D”, an evaluation of reasonableness of the adjudicators’ 

interpretation of the Compensation Rules will be inescapable. 

 

52. However, if the applicant is mistaken that court supervision is supervision for 

meaningful compliance, then the applicant submits that the MCA Decision is still mistaken 

in holding that the adjudicators applied the correct provisions of Schedule “D” in 

adjudicating J.W.’s IAP claim. 

 

53. At page 7 of Schedule “D”, the IRRSA provides as follows: 

 

“Standards for compensable wrongs and for the assessment of compensation have 

been defined for this IAP. The adjudicator is bound by those standards.” 

Schedule “D”, p. 7 

 

54. In his submissions to the Supervising Judge, J.W. argued that the adjudicators had 

failed to give effect to the clause of the compensation rule in SL1.4 that refers to touching 

“which exceeds recognized parental contact”. The Supervising Judge took up this 

submission (see Edmond Decision, para. 45) when he reasoned that the adjudicators’ 

interpretation of SL1.4 in J.W.’s claim implied that there could be sexual touching of a child 

that is within the bounds of recognized parental contact. But that implication, as the 

Supervising Judge notes, is clearly absurd.  

 

55. It is not consistent with the IRRSA’s rule that adjudicators must be “bound” by its 

standards for compensable wrongs to subvert those standards via an absurd interpretation of 

them. It follows that, by failing to be bound by the standards for compensable wrongs, as 

required by Schedule “D”, the adjudicators in J.W.’s case failed to apply an applicable 

provision of Schedule “D” to the IRRSA. 
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56. While the applicant submits that the Re-review Adjudicator’s decision in J.W.’s 

claim should be overturned even pursuant to the very narrow “judicial recourse” articulated 

in the MCA Decision, the more significant result of the foregoing analysis is that the 

reasonableness standard is inescapable. Even judicial supervision that would purport only to 

determine whether an adjudicator has considered the correct terms of Schedule “D” runs into 

the requirement of Schedule “D” itself that adjudicators are “bound” by the Compensation 

Rules. 

 

57. To be bound by rules is not to make an empty gesture of applying them, or to apply 

them in an irrational, or absurd way. To be bound by rules means to follow them in a 

reasonable fashion. Consequently, even pursuant to the MCA Decision, the Supervising 

Judges have the jurisdiction to determine whether a claimant was denied compensation by an 

interpretation that is inconsistent with the adjudicator’s obligation under the IRRSA to be 

“bound” by the rules—that is, to follow the rules reasonably. 

 

58. The applicant submits that reasonableness is inescapable in a larger sense, inasmuch 

as any determination of whether a correct rule has been considered will require an analysis 

of the meaning of the rule in order to determine whether it was the rule that was considered, 

or some absurd interpretation in the guise of the rule. 

 

59. Finally, in both Schachter and the MCA Decision, it is reasoned that the IRRSA was 

intended to be an expeditious process. This is offered as a reason to reject the reasonableness 

standard of review, and to reject judicial review of IAP decisions per se. However, there is 

no provision of the IRSSA, or the approval Orders which signifies that the speedy 

disposition of claims is so important that the courts ordered to supervise the IAP must refrain 

from overturning unreasonable interpretations of the Compensation Rules by which 

compensation claims are denied. 

 

60. There is no support in the IRRSA or the approval Orders for the view that a speedy 

disposition of claims is more important than the adjudication of the claims in accordance 

with the Compensation Rules that the survivors bargained for. 
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PART IV:  SUBMISSIONS IN SUPPORT OF ORDER FOR COSTS 

 

61. The applicant is a residential school survivor who was denied compensation in the 

IAP. He made RFD to the supervising court in Manitoba and was granted an Order in his 

favour. He defended against Canada’s appeal of the supervising court’s decision and he is 

now seeking leave to appeal the MCA’s decision. He has raised issues of national public 

importance in this court and in the courts below, upon which the courts below have delivered 

inconsistent decisions and reasons. The issues he has raised and their resolution affect a 

group of vulnerable Canadians. Raising the issues in this Court benefits the administration of 

justice. Accordingly, the applicant requests an Order of costs in his favour, on a solicitor and 

client basis. 

 

 

PART V:  ORDERS SOUGHT 

 

62. The applicant seeks an Order granting leave to appeal the decision of the Manitoba 

Court of Appeal in The Attorney General of Canada v. JW and REO Law Corporation et 

al,2017 MBCA 54, with costs, on a solicitor and client basis. 

 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 THIS 28TH DAY OF AUGUST, 2017 

 

 

Martin Kramer 

Counsel for the Applicant 
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Class Proceedings Act, CCSM c C130,  

ss. 12, 35 

Loi sur les recours collectifs, CPLM c C130, ss. 

12, 35 

 

Court may determine conduct of proceeding 

12          The court may at any time make any order 

that it considers appropriate respecting the conduct 

of a class proceeding to ensure its fair and 

expeditious determination and, for that purpose, 

may impose on one or more of the parties the terms 

it considers appropriate. 

 

Settlement, discontinuance and abandonment 

35(1)       A class proceeding may be settled, 

discontinued or abandoned only 

(a) with the approval of the court; and 

(b) on the terms the court considers appropriate. 

 

Court approval of settlement 

35(2)       A settlement may be concluded in 

relation to the common issues affecting a subclass 

only 

(a) with the approval of the court; and 

(b) on the terms the court considers appropriate. 

 

Settlement not binding unless approved 

35(3)       A settlement is not binding unless 

approved by the court. 

 

Settlement binding on class members 

35(4)       A settlement of a class proceeding or of 

common issues affecting a subclass that is 

approved by the court binds every member of the 

class or subclass who has not opted out of the class 

proceeding, but only to the extent provided by the 

court. 

 

Notice to class members 

35(5)       In dismissing a class proceeding or in 

approving a settlement, discontinuance or 

abandonment, the court must consider whether 

notice of the dismissal or approval should be given 

under section 20 and whether the notice should 

include 

(a) an account of the conduct of the proceeding; 

(b) a statement of the result of the proceeding; and 

(c) a description of any plan for distributing any 

settlement funds. 

 
Ordonnance relative au déroulement de 

l'instance 

12          Le tribunal peut en tout temps rendre toute 

ordonnance qu'il estime indiquée concernant le 

déroulement du recours collectif afin de parvenir à 

une décision juste et rapide; à cette fin, il peut 

imposer à une ou à plusieurs parties les conditions 

qu'il estime indiquées. 
 

 

Règlement et désistement 

35(1)       Un recours collectif ne peut faire l'objet 

d'un règlement ou d'un désistement : 

a) d'une part, qu'avec l'approbation du tribunal; 

b) d'autre part, qu'aux conditions que le tribunal 

estime indiquées. 
 

Questions touchant un sous-groupe 

35(2)       Un règlement ne peut être conclu 

relativement aux questions communes touchant un 

sous-groupe : 

a) d'une part, qu'avec l'approbation du tribunal; 

b) d'autre part, qu'aux conditions que le tribunal 

estime indiquées. 
 

Obligation de faire approuver le règlement 

35(3)       Le règlement ne lie les parties que s'il est 

approuvé par le tribunal. 
 

Effet du règlement 

35(4)       Le règlement qui est conclu à l'égard du 

recours collectif ou des questions communes 

touchant un sous-groupe et qui est approuvé par le 

tribunal lie tous les membres du groupe ou du 

sous-groupe qui ne se sont pas retirés du recours 

collectif, mais seulement dans la mesure prévue 

par le tribunal. 
 

Avis en cas de rejet, de règlement ou de 

désistement 

35(5)       S'il rejette un recours collectif ou s'il 

approuve un règlement ou un désistement, le 

tribunal examine si un avis du rejet ou de 

l'approbation devrait être donné en vertu de l'article 

20 et si l'avis devrait comprendre : 

a) un compte rendu du déroulement du recours 

collectif; 

b) une déclaration relative à l'issue du recours 

collectif; 

c) une mention de tout plan de distribution des 

sommes faisant l'objet du règlement. 
 


