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PART I – OVERVIEW AND STATEMENT OF FACTS 

1. On May 8th, 2006 the Government of Canada, the AFN and legal counsel for the

Plaintiffs and various church entities, entered into the historic Indian Residential Schools 

Settlement Agreement (IRSSA).  Two years later on June 11th, 2008, the Prime Minister of 

Canada issued an apology for the Indian Residential School system to address the darkest chapter 

in Canada history and to mark the implementation of the IRSSA.   

2. The recitals of the IRSSA state that “the parties desire fair, comprehensive and lasting

resolution of the legacy of the Indian Residential Schools” and: “the parties further desire the 

promotion of healing, education, truth and reconciliation, and commemoration”.  

3. The process undertaken to achieve the IRSSA and, for that matter, the apology from the

Prime Minister, was born out of a process of good-faith negotiations amongst the parties to the 

IRSSA not only to address a century of historic wrongs but also to define a new path forward 

towards reconciliation and resolution.   

4. The issue that is raised in this appeal is whether this unique commercial agreement, the

IRSSA, which was born in good faith should also be interpreted and performed in good faith.  

The Intervener, K.B., submits that the organizing principle outlined in this Court’s decision in 

Bhasin v. Hrynew, 2014 SCC 71 (Bhasin) applies to the IRSSA. 

PART II – ISSUES TO BE ADDRESSED 

5. K.B.’s submissions will focus on two points:

1. should the organizing principle of good faith contractual interpretation and

performance, along with the ensuing context specific duties, as articulated in

Bhasin, apply to the IRSSA?

2. what are the implications of having the Bhasin organizing principles apply to the

IRSSA, and what duties should overlay the IRSSA to ensure good faith

interpretation and performance?



2 

PART III – STATEMENT OF ARGUMENT 

A. Overview of Bhasin 

6. Bhasin established that an organizing principle of good faith, and context specific duties

apply to contracts in Canada.  Justice Cromwell, at paragraph 33, identified two incremental 

steps in the common law of contract: 

i) he acknowledged that there is a “general organizing principle” of good faith in

contractual performance; and

ii) he recognized a general duty to act honestly in the performance of contractual

obligations.

7. Bhasin does not create a rule of contractual interpretation, but rather a principle of

contractual interpretation, and it is this principle of good faith that affords the Courts with the 

flexibility to apply this organizing principle to create duties depending upon two factors:  

i) the context or factual matrix; and

ii) the relationship between the parties.

8. Historically, contracts were premised on the idea of a discrete momentary transaction

between two strangers, buying and selling a widget in a perfect market.  However, many 

commercial contracts are, in fact, not that and are long-term relationships that deal with 

substantial commitments that cannot be fully particularized or anticipated in advance.  This later 

type of contract requires a high degree of communication and cooperation, and a level of mutual 

trust, confidence and understanding.   

9. Justice Cromwell makes it clear that good faith is not a panacea and it must be weighed

along with other important principles of contract law.  The weighing of these principles to 

achieve the proper and equitable result in each case, will enhance commercial certainty, rather 

than detract from it.   
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10. Many relational agreements are long term and forward looking.  Future events or changes

in circumstances may not have been anticipated, identified or negotiated.  One would expect that 

in such circumstances the parties would have an obligation to engage with each other in a good 

faith process to deal with a changed or unforeseen circumstance.   

11. If this good faith obligation on both the interpretation and performance of the agreement

was absent, a chill would be put on trying to negotiate long-term relationship-based contracts, 

including settlement of class actions, because the parties would be required to consider every 

possible eventuality which would be very difficult, if not impossible to do.  

12. This type of forward looking process would create a cumbersome and protracted process

of trying to address risk allocation with a crystal ball - which is unlikely to lead to a resolution.  

The process of deal ‘fatigue’ would, likely prevent an agreement from being concluded.  

13. Context is central to determining what duties good faith requires of the parties, and of

course, these duties themselves will apply in a context specific manner. What it means to be 

‘honest’ and ‘reasonable’ will depend on the parties’ relationship and falls on a spectrum from a 

discrete single widget transaction to a long-term historical contract such as the IRSSA.  

B. Should Bhasin principles apply to the IRSSA? 

14. It is well-settled law that the IRSSA is a contract and the rules and principles of

contractual interpretation apply to it. In Fontaine v. Canada (Attorney General), 2014 ONSC 

4585 (Fontaine), the Court held: 

[67]  The IRSSA is a contract, and as a contract, its interpretation is subject to 
the norms of the law of contract interpretation. 

[68]  The primary goal of contract interpretation is to give effect to the 
intentions of the parties at the time the contract was made: Skye Properties Ltd. v. 
Wu, 2010 ONCA 499 (CanLII) at para. 79. The rules of contract interpretation 
direct a court to search for an interpretation from the whole of the contract that 
advances the intent of the parties at the time they signed the 
agreement: Consolidated-Bathurst Export Ltd. v. Mutual Boiler & Machinery 
Insurance Co., 1979 CanLII 10 (SCC), [1980] 1 S.C.R. 888. 

https://www.canlii.org/en/on/onca/doc/2010/2010onca499/2010onca499.html
https://www.canlii.org/en/ca/scc/doc/1979/1979canlii10/1979canlii10.html
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15. Bhasin explains that, when interpreting commercial contracts in Canada, “[t]he first step

is to recognize that there is an organizing principle of good faith that underlies and manifests 

itself in various more specific doctrines governing contractual performance” (Bhasin, at para 33). 

The individual duties which can overlay contractual performance are context specific, where 

certain areas of law (such as employment or franchise relationships for example) have imposed 

such doctrines to ensure equity and good faith performance. However, Bhasin illustrates that this 

list is flexible, not closed, and capable of adaptation to different contexts, whereby the list of 

applicable doctrines or duties will be expanded to ensure good faith performance as 

circumstances demand (Bhasin, at para 66). 

16. Bhasin focuses on the duties of honest and fair performance and notes that contractual

obligations cannot be performed “capriciously or arbitrarily” (Bhasin, at para 63). Bhasin 

explains that “[g]ood faith may be invoked in widely varying contexts and this calls for a highly 

context-specific understanding of what honesty and reasonableness in performance require so as 

to give appropriate consideration to the legitimate interests of both contracting parties” (Bhasin, 

at para 69). 

17. The IRSSA was driven by a desire of the parties to develop and implement a good faith,

non-litigious resolution framework to resolve more than 80,000 potential civil cases from 

survivors who had endured the Indian Residential Schools system.   

18. The IRSSA is a very special contract with significant historical and political overtones.

Fundamentally, it must be a contract that enhances the trust between the parties rather than 

detracts from it.  Given the context and the very long-term nature of the relationship (past and 

future) encapsulated in this commercial agreement it seems clear that the Bhasin good faith 

organizing principle must apply to the IRSSA. Recent case law illustrates the injustice created by 

not applying Bhasin to the IRSSA. 

19. In the decision of the Court of Queen’s Bench of Alberta in Fontaine v. Canada

(Attorney General) 2015 ABQB 225 (Grouard), the Court considered whether Bhasin should 

apply to the IRSSA.  The issue in that case was whether the Grouard Indian Residential School 

ceased to be an IRS from December 1957 until 1961, as was unilaterally interpreted by Canada 

four years into the implementation of the IRSSA.    
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20. Madam Justice Nation discussed this issue as in paragraphs 74-80 of her judgement

noting that Canada’s performance of the contract was arbitrary, but nonetheless refusing to apply 

the very principle that this court established to avoid injustice resulting from arbitrary 

performance: 

[74] It is difficult to render this decision, without a statement regarding the 
conduct of Canada. It is unusual to have a party to a contract come to court and 
take the position that for an undisclosed reason, after four years of 
implementation, the "light bulb" went on, and it realized it was interpreting a 
contract incorrectly. It is also most unusual that after that realization, the party 
continues to make some payments which it realizes that it is not legally required 
to make but insist on the strict contractual terms in relation to other payments. 

[75] Here, in 2010, Canada determined that it should not be making payments 
related to the Grouard school after 1957, as it was not an IRS. Having come to 
that realization, it made a conscious decision to continue to make CEPs to former 
students of Grouard through the 1961-1962 year, even though Grouard would not 
technically fit under the definition of an IRS after 1957. In addition, some IAP 
claims post 1957 for Grouard have been adjudicated and paid, as Canada did not 
argue before 2010 that Grouard (post 1957) was not an IRS. 

[76] Thus, by virtue of Canada's decision, some claimants could receive a CEP in 
a year on the basis they were in attendance at an IRS, but they will be denied an 
IAP for abuse that happened during those same years, on the basis the school was 
not an IRS. In addition, of two students who were abused under the definition of 
the IAP in the same year at the same school, one may receive an IAP and one be 
denied, solely because the hearing of one was before the 2010 change of position 
by Canada. 

[77] In law, equity is used to review a decision that seems unfair but does not fall 
under a strict legal principle. Equity does have limits on its operation. Here, the 
only equitable principle that was argued was estoppel, which I have found is not 
applicable. 

[78] One struggles to make sense of this unfortunate reality for those who receive 
very different treatment under this settlement regime for serious assaults on their 
person, due to the 2010 change of policy. Claimant’s counsel touched on legal 
principles which a legal mind might consider to help such claimants, such as the 
honour of the crown argument as set out in Delgamuukw v British Columbia or 
Haida Nation v British Columbia (Ministry of Forests), or recent comment by the 
SCC regarding the duty of good faith in contracts as set out in Bhasin v Hrynew. 
Neither of these is applicable here. Canada argues that what occurred was some 
individuals received what might be termed a windfall, something to which they 
were not entitled. 
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[79] In 2010, when Canada realized it had been mistaken about is interpretation of 
the agreement, it made a policy decision as to how to handle its continued 
conduct. That policy decision is not something with which this court can 
intervene. If it is assailable, it is in the court of public opinion and the political 
arena. 

[80] In closing, I would observe that Canada’s conduct (described in paras 74 to 
76) has the effect that some Claimants suffering harm at a similar time and
location have received entirely different outcomes to their claims. Observers 
could rightly note that Canada’s conduct appears arbitrary. This is unfortunate 
when one considers the aim for truth, reconciliation and assistance for historical 
wrongs that many have strived for in an attempt to right the mistreatment that 
occurred as a result of historical government policy. 

21. It is worth noting that the application of the Bhasin organizing principle of good faith was

simply dismissed, seemingly on the premise that Canada’s interpretation of the IRSSA was a 

policy decision, but as has been illustrated in these submissions, the IRSSA is a contract which 

this court has told us is subject to good faith interpretation. This error appears to be the 

foundation for the acknowledgement of arbitrary performance, while concurrently refusing to 

apply the law to remedy arbitrary performance. Justice Nation acknowledged that Canada’s 

interpretation of its contractual obligations was arbitrary: one of the duties which the organizing 

principle of good faith expressly disavows.  The application of the organizing principle of good 

faith and the duties to act honestly, reasonably, and not act arbitrarily or capriciously were 

clearly tools that Justice Nation had available to address Canada’s arbitrary misconduct in its 

interpretation and implementation of this commercial contract.   

22. It is unfortunate that the Court incorrectly chose not to use these tools, and in doing so

created an unjust result.  This outcome in Grouard was unprincipled (it ignores the commercial 

nature of the IRSSA which has been firmly established), unfair (it runs contrary to the organizing 

principle of good faith and the ensuing duties to act honesty, reasonably and not capriciously or 

arbitrarily when interpreting performance obligations) and defeats the parties’ reasonable 

commercial expectations and thus the certainty associated with the contract. Perhaps most 

importantly, this outcome erodes the trust between the parties, which is so critical to affect the 

intended result of this long-term, relationship based contract. 
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23. In a more recent decision from the Ontario Supreme Court of Justice in Kwandibens v.

Whitesand First Nation, 2018 ONSC 2318, (Kwandibens) the Court was asked to consider 

whether the Bhasin organizing principle would apply to a contract between a first nation and its 

member in relation to housing issues. Here we see a more just result ensues with the proper 

application of the Bhasin organizing principle to contractual relationship of intimate proximity 

(much like the one in this case).  At paragraph 97 the Court says: 

[97] In considering the contractual relationship of the parties, I am mindful of the 
recent decision of the Supreme Court of Canada in Bhasin v. Hrynew, 2014 SCC 
71. This decision discussed basic organizational principles of contractual
interpretation that are applicable to commercial contracts in Canada. In particular 
I noted the organizing principle set out in Bhasin, that parties generally must 
perform their contractual duties honestly and reasonably and not capriciously or 
arbitrarily (Bhasin, para. 63). In my view, the relationship created in this case is 
closer or more intimate than the usual commercial situation being considered in 
Bhasin. Therefore, I see this organizing principle as applicable in this matter 
because of the closeness of the relationship. If it applies to commercial parties 
clearly it should apply in the matter where a First Nation has entered into a 
housing agreement with one of its members where it has a duty to house them. 

24. In Kwandibens, the Court correctly noted that Bhasin should apply given the context and

the “closeness of the relationship”.  Had Madam Justice Nation properly characterized the 

IRSSA as a contract (as opposed to a government policy) in the Grouard case, then she would 

not have given Canada a free pass for its violation of the duty to act honestly, reasonably and not 

arbitrarily or capriciously when interpreting and performing the IRSSA. 

25. This organizing principle of good faith modernizes and gives effect to contracting parties’

intentions by recognizing the importance of context in commercial relationships.  It levels the 

playing field by giving judges another important tool in determining the parties’ reasonable 

expectations and thus enhances certainty and trust between contracting parties. 

C. Application to this Appeal 

26. In the context of the IRSSA (and any long term contract), there have been, and are bound

to be, unforeseen issues that give rise to multiple legal interpretations and thus different 

performance obligations.  These interpretations of performance obligations could fall within a 

range of reasonable interpretations, but one may lead to good faith performance consistent with 
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the intentions of the parties, while the other may lead to just the opposite. 

27. It is respectfully submitted that, when legal disputes arises in the context of an IRSSA 

obligation, (as here, where one interpretation would result in the application of a civil standard of 

proof and one would result in the criminal standard), the courts should be relying on the context 

of the contract, and the intimate relationship between the contracting parties, and impute a duty 

of honourable Crown interpretation to reflect what was clearly the intentions of the parties 

entering an agreement to forgo other civil remedies. In this context, there is little doubt that the 

parties intended the civil standard, given that the parties were contracting to forgo the right to 

litigate civilly. Thus, this proposed context specific duty would create a just result consistent 

with the organizing principle of good faith and the intentions of the contracting parties. 

28. Bhasin principles should apply to the IRSSA where there are multiple possible legal 

interpretations of performance obligations. It is these situations where the good faith organizing 

principle and the specific duties which the context requires will lead to a good faith conclusion, 

consistent with the intentions of the contracting parties.  

29. The existence of the Honour of the Crown between Indigenous Canadians and Canada 

has long been recognized by this court. Given that the Bhasin organizing principle creates duties 

according to the context and historic relationship between the parties, the creation of a duty of 

honourable Crown interpretation seems like the next incremental step forward in the common 

law, needed to promote good faith dealings between Canada and Indigenous Canadians, and the 

ultimate goal of reconciliation. 

30. As the court noted in Fontaine: 

[88] The IRSSA is not a treaty between Canada and its Aboriginal peoples, 
but it is at least as important as a treaty. 

[89]  During argument, Canada submitted that the honour of the Crown had 
nothing to do with the negotiation and interpretation of the IRSSA. I agree that 
the honour of the Crown is not an operative principle in the IRSSA, but I 
disagree that it is not an interpretative principle for an agreement in which 
Canada makes an attempt to make peace with its Aboriginal peoples. 

[90]  If an honourable interpretation and a dishonourable interpretation are 
both available, obviously it would be wrong to interpret the IRSSA in a way 
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that does dishonor to Canada. As an interpretative principle, the honour of the 
Crown would also apply as an interpretative principle to the other signatories 
of the IRSSA, who can be taken to have intended an honourable interpretation 
over a dishonourable one. 

31. This Court now has an opportunity to signal to Indigenous Canadians and Canada that, 

when they enter into commercial contracts to redefine a long standing historical relationship and 

look forward to building a new relationship based on trust, respect and reconciliation, the Courts 

will be available to ensure that this good faith organizing principle will protect the parties’ 

reasonable expectations in the context of their agreement. This will be achieved by applying the 

good faith organizing principle and the ensuing duties which the context and the relationship 

between the contracting parties demand.  

32. Such an incremental step would not undermine certainty achieved in a contract but 

enhance it. With this principle clearly articulated, and the list of available duties growing as 

different contexts demand, contracting parties will become less inclined to try and do an ‘end 

run’ around their intended legal obligations, thus fostering good faith and trust between the 

parties.  Trust, of course, is the ‘magic ingredient’ required to move forward in a pluralistic and 

vibrant society where historical grievances can be meaningfully addressed in the spirit of good 

faith.    

33. The unfortunate and flawed conclusions of Madame Justice Nation in Grouard and the 

conclusions of the Manitoba Court of Appeal in this case demonstrate the injustice created by not 

applying the Bhasin principles to the IRSSA.  The context surrounding the IRSSA and 

relationship between the contracting parties demands that the Bhasin organizing principle of 

good faith apply to this case. Following that organizing principle, this case demands the 

imputation of the recognized duties of honest, reasonable, and non-arbitrary or capricious 

interpretation and performance obligations. This case also represents a fitting opportunity to 

establish the next incrementally established duty in the context of the IRSSA: honourable Crown 

interpretation.  The signing of the IRSSA cannot be allowed to mark the end of good faith, but 

rather it must mark the promise of a new beginning based on continuing good faith, because 

without good faith, there is no trust, and without trust there can be no real reconciliation. 
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